This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


atjhttp  :  //books  .  qooqle  .  com/ 


3  2044  078  609  682 


"L0> 


*      9  l 

36  l687 
94     *314 

112     l4i87 


VOIj.  1*-X.  V.  COURT  OP  APPEAL* 

1513 


28 

111 

'292 

35 

44 

l493 

40 
24  385 
35  651 
-  3k  65 
48       593 

— w — 

93     !618 

108     »667 

45     *791 

127     2396 

5S 

4k  2589 
130     2204 


153 

42     2546 


163 
9     J457 
16     *178 

36  *  55 

37  *572 
2k  J143 

45      '135 


50 
60 


^6 
*288 


58 

16  8514 
29  3571 
77  3578 
/7  s588 
93  3  36 
73  | 
24     !172l 


51  »518 

66  !341 

74  *270 

96  '271 

32  2498 

2k  2411 

44  2123 

45  2134 

46  2196 
50  2289 
72  2586 


44 


53 


170 

25  '379 
19  2823 

Ik  8327 
33  5  52 

4k  5364 
94  *516 


44  l569 

44  »575 

44  »630 

49  "643 

89  »277 

89  »278 

89  *279 

89  '280 
— 55- 


176 

34  !570 

39  *200 

48  lS65 

17  2245 

I  69  °428 

72  6297 

108  6163 


38 

'534 

98 

*221 

107 

*110 

63 

17 

185 

26 

427 

27 

241 

36 

228 

80 

316 

100 

39 

"181 

43     2142 

108     '3821 

118       I 

16     !  161 

86  2530j- 
148       I 

16  *644 
25  '496 
40     l384 

8k  l  15 
186     478 

17  2888 
4k2  88 

77     2  62 

90     2206 

94     2  42 

119     2  53 

148     2483 

82     4216 

82     4223 

d  81     5688 

87  5659 

88  5200 
116     6415 


T53~ 

17  *842 

29  >  87 

85  l  92 

85  l 
8k  !315 

43  J288 

44  »870 
102  »639 
128  '465 
128  !479 

96  2406 

96  2407 

16  5368 

20  5173 

46  B209 

90  5104 

205 

87  !628 

53  !393 

68  "618 


208 

Ik  '515 

94     *  48 


211 
25  *634 
74  J473 
80  '568 
41  2216 
91  2  26 
2k  8489 
2k  3491 


13 
19 
24 
28 
32 
37 
42 


584 
126 
364 
362 
304 
595 
208 


3k  408 
72   482 


93 
108 
119 
180 
132 


81 

125 

464 

600 

560 

227 

12     4582 

235 

20   441 

51   460 

130   535 


241 
10  J196 
28  »486 
31  *622 
33  l  38 
37  *355 

246 
61 
68 


'389 
10 


112  *368 

11  2471 

21  2278 

25  2236 

25  2540 

65  2  61 

&0,  a158 


82  $117 

86  *168 

55  8105 

62  *650 

67  4132 

90  *145 

90  4146 

108  4460 


263 

19  '251 


48 

48 

68 

90 

111 

111 

111 


1  53 

1  98 
'464 
!410 
1  38 
1  40 
1  48 


111  l   49 

45  2644 

47  2  46 

58  3410 

126  3494 

136  3255 

64  4624 

75  4351 

27  6620 

144  «261 


279 

28  '549 
d  28  J558 


'566 
'104 


28 
d  86 

33  2618 
77  258« 


291 

91 
19 


22 
22 


'104 
2  73 
5  56 
G  62 


33  *467 
92  *477 


10 

s  17 

8  17 

L  17 

29 

34 

d  35 

36 

41 

80 

95 

95 

104 


371 


403 

30 

d  36 

47 


119 
344 
346 
347 

27 
195 
192 
282 
494 

58 
320 
512 
356 

426 
548 
396 
641 
586 


61 

70 

48  2498 

47  8398 

d  97 3441 

423" 

94  »126 

110  '416 

110  8417 


485 

46  *770 

125  !191 

104.  2290ld  68  2478 


48  8170 


99  J699 

112  '399 

116  x179 

126  l  87 

148  ^lO 

20  2382 


456 
11  *396 
d  36  l  68 
45  485 
47  »647 
50  '206 

65  '667 

66  »297 
4k  2267 

96  2  88 


468 

98  ?287 

39  2120 

39  2486 

41  2568 

11  8214 

45  3741 

91  8  30 

128  8340 

d  72  5257 

s  10  599 


470 

22   426 
51   5641 


476 

25  3561 
28  71 
55   297! 

483 

26  413 
79  2379 


551 

16  !278 


85 


86 


99  2204 
85  3  42 


502 

32  »U5 

32  J826 

49  '117 

94  1609 

104  430 

144  *891 

30  2445 

4k  2541 

55  2  11 

58  2467 

85  2436 

75  8131 

121  3503 

144  8239 

146  3242 

44  4616 

48  4328 

68  4308 

d!35  4594 


525 

31  464 

2k  359 

8k  50 

50  43 

87  593 

98  581 


529 

28 
65 
81 
97 
126 
595 


36 

40 

48 

49 

58 

66 

69 

116 

115 

dll8 

120 

120 


598 
116 
174 
179 
577 


675 
67 
198 
487 
398 
206 
206 
592 
598 
422 
83 
257 


40  2143 

59  3308 

76  2457 

25  3197 

86  3169 

114  8605 


549 
56    51 


21 
38 
85 
85 
122 


*256 
1  76 
*266 
*267 
'401 


21  8259 
38  8  74 
60  3412 


69 


58 


559 
24  l322 
24  2643 
24  8647 
61  4564 
25 


27     6326 
57     5  41 


671 

I   19     >316 

40     >  67 

40     »  68 

64     1868 

139_2811 

582 

11     *215 


47 
69 
84 
26 
46 


J573 
*387 
'382 
2124 
2  75 


~~ 58fc 
31         46 


59 

59 

80 

114 


10 

11 

608 

174 


598 
60     2451 


Vol.  9.     NEW  YORK  REPORTS. 


Cited  In  the  following  series:  _  ,     ,  ^ 

D.  8.  8upreme  Court  (US;  LEd.Lawyers'  Edition);  Federal  Reports 
(Fed);  Massachusetts  (Mas);  Connecticut  (Con);  New  Jersey  Law 
(NJL);  New  Jersey  Equity  (NJE)  and  the  Lawyers'  Reports,  Anno- 
tated (LRA)  and  its  Annotation  (n). 

8hows  where  the  decisions  in  this  volume  have  been  cited— where  to  find 
precedents  on  their  subjects  from  the  courts  carrying  most  weight  in  this 
state.  The  Annotations  referred  to  (marked  n)  give  a  complete  presenta- 
tion of  authorities  on  the  point  in  question— all  the  law. 

N.  B.— Cut  out  and  stick  each  block  on  page  at  Its  head,  or  citations  for 
entire  volume  on  inside  front  oover. 

Always  consult  this  table  before  using  a  case* 


92  LRA  636 


86:134  US  387 
33LEd  956 
70  Fed  382 
60  NJL  85 
8  LRA  750n 


176:129  Mas516 
28  NJE  22 


45:13  LRA  210 
19LRA489n 


58:157  Mas  345 
18  LRA  146 


64:13  LRA  534n 


183:95  US  298 
24  LEd  478 
54  Fed  92 
78  Fed  747 
88  Mas  117 
101  lias  177 
162  Mas  417 
13  LRA  503 
17  LRA  57 
26  LRA  434 


78:10  LRA  450n 


86:53  NJE  264 


10Ch31NJE490 

1  LRA  134n 

2  LRA  266n 
2  LRA  680n 
4  LRA  279 

4  LRA  786n 
31  LRA  307 


142:10  Fed  107 
34  Fed  881 
20  NJE  295 
49  NJE  488 
44  NJL  319 
7  LRA  48 
20  LRA  893n 


211:45  NJL287 
9  LRA  109n 
15  LRA  710n 
28LRA307D 


263:16  Fed  623 
32  Fed  509 
64  Fed  635 
75  Fed  977 
44  Con  413 
36  NJE  412 

39  NJE  180 

40  NJE  706 
52  NJE  23 
2  LRA  260 
6  LRA  761 

8  LRA  587n 
13  LRA  845n 
18  LRA  835 
20  LRA  448 
26  LRA  673 


213:38  NJE441 
8  LRA  580n 
18  LRA  607 


219:54  NJE  319 


235:50  Fed  206 


241:33  LRA  635 


168:122  Mas  876 
1  LRA  296n 
6  LRA  253n 
10  LRA  736n 
22LRA828n 


246:47  NJE430 
1  LRA  309n 
6  LRA  261n 
10  LRA  279 
18LRA664n 
18  LRA  786n 
24  LRA  612 


444:23  NJB451 
3  LRA  176 
5  LRA  lOOn 
5  LRA  551 

8  LRA  808n 

9  LRA  84n 
11  LRA  550 
26  LRA  275 
40  LRA  178n 


456:29  Con  209 
5  LRA  255n 


463:51  Fed  890 
9  LRA  852 
25LRA200n 
30  LRA  848 


279:88  US  247 
22  LEd  633 
30  Fed  419 
108  Mas  324 


291:153  U8  27 
38  LEd  622 

371:111  US  622 
28  LEd  539 
2  LRA  669n 
86  LRA  i 

38  LRA  724n 

39  LRA  716n 


17038  LRA601 


403:8  LRA  742n 
11  LRA  86n 
20  LRA  513n 


423:33  NJE  642 


435:18  LRA701n 
26  LRA  621n 


529:81  US  602 
20  LEd  783 
4  LRA  24411 


535:63  US  327 
16  LEd  375 
76  Fed  530 
147  Mas  235 
5  LRA  45n 
5  LRA  656 
8  LRA  592 
12  LRA  241ii 


551:10  LRAttJOn 
13  LRA  671n 


483:27  NJE656 
3  LRA  580 
5  LRA  276n 

7  LRA   34n 

8  LRA  316n 


502:123  US  753 
31  LEd  312 
33  Fed  201 
86  Fed  401 
23  NJE  381 

27  NJE  95 

28  NJE  565 

31  NJE  116 
33  NJE  65 

32  NJL  302 
8  LRA  498n 
12  LRA  227n 


559:22  LUA419n 

571*78  Mas  476 
87  Mas  343 
98  Mas  106 
12  LRA  346n 
20  LRA  707n 

582:112  US  291 " 
28  LEd  727 
4  Fed  22 
104  Mas  343 
44  Con  567 
12  LRA  360 


589:21  LRA286 
22  LRA  806n 
36  LRA  679 


598:4  LRA  354a 


520:135  Mas  434 


CopjTig] 


hted  by 
its  reserved* 


The  Lawyers*  Co-Operative  Pub.  Co. 
Rochester,  N.  Y. 


REPOETS^E^^BS 


ABGUED  AND  DETERMINED 


COURT    OF    APPEALS 


OF    THB 


STATE  OF   NEW-YORK, 


WITH 


NOTES.  REFERENCES,  AND  AN  INDEX. 

bt 

HENRY  R.  SELDEN, 

Counsellor  at  Law. 
VOlir^ 


ALBANY: 

W.  C.  LITTLE  &  CO, 

LAW    BOOKSELLERS,  No.  615   BROADWAY. 

HDCOCLVU. 


( 


Entered  according  to  the  Act  of  Congress,  In  the  year  MDCCCtfJY.,  In  the  Clerk**  Office 
of  the  District  Court  of  the  United  Stales  for  the  Northern  District  U  New- York,  by  LITTLE 
&  COMPANY. 

Also— Entered  according  to  the  Act  of  Congress,  In  the  year  MDCOCLIY.,  hi  the  Clerk's 
Office  of  the  District  Court  of  the  United  States  for  the  Northern  District  of  New-York,  by 
E.  W.  LEAVEN  WORTJI,  Secretary  of  State  of  the  State  of  New-York,  In  trarf  for  the  benefit 
of  the  People  of  the  said  State. 

Also— Entered  according  to  the  Act  of  Congress,  In  the  year  MDCCCLVH.,  by  WEABE 
C.  LITTLE,  In  the  Clerk*  Offloo  of  the  District  Court  of  the  United  States  t  «r  the  Northern 
District  of  New-York. 


^i.   $de*.  X2y/SF^ 


JUDGES  OF  THE  COURT  OF  APPEALS. 


Hon.  CHARLES  H.  RUGGLES,*  Chief  Judge. 

"     ADDISON  GARDINER,*      \ 

"     HIRAM  DENIO,    •  i  Judges. 

«     ALEX.  S.  JOHNSON,  ) 


Hon.  NATHAN  B.  MORSE, 
JOHN  WILLARD, 
CHARLES  MASON, 
MOSES  TAGGART, 

HENRY  P.  EDWARDS,\ 
AMASA  J.  PARKER, 
WILLIAM  F.  ALLEN,  | 
SAMUEL  L.  SELDEN,) 


Justice*  of  the  Supreme  Court,  and 
ex  qffieio  Judge*  of  the  Court  of 
Appeal*,  from  January,  1868,  to 
January,  1864. 


Justice*  of  the  Supreme  Court,  and 
ex  officio  Judge*  of  the  Court  of 
Appeal*,  from  January,  1864, 
to  January,  1866. 


*  Judge  Kdooles'  term  of  office  expired  in  January,  1864,  when  Judge 
Gabdjner  became  Chief  Judge.  In  November,  1863,  Judge  Rdoolbs  was 
reelected  for  the  term  of  eight  yean,  commencing  in  January,  1864. 


CASES 


REPORTED  IN  THIS  VOLUME. 


A. 

Page* 

Acosta,  Geisler  v 227 

Alston,  Mason's  Executors  v. . . .     28 

Amory  v.  Lord, 403 

(Void   Trusts.     Perpetuities. 
Powers. )  » 

Astor's  Executors,  Kane  v.. . . . .  118 

Auburn  and  Cato  Plank  Road  Co. 

v.  Douglass, 444 

(  Plank  Road  Companies.    Ex* 
tent  of  Franchises.') 


B. 

Baird,  Clark  v 188 

Baldwin,  Ingraham  v 46 

Bank  of  The  State  of  New- York, 

Walker  v 682 

Barley,  Dewitt  v 371 

Beach  v.  Nixon,. . 36 

(  Landlord  and  Tenant.   Lease. 
Condition.    Summary  Pro- 
ceedings.   Forfeiture.) 
Beck  with  v.  The  Union  Bank, . .  211 

( Assignment     by     Insolvent 

Debtor.  Rights  of  Assignee.) 

Brainard,  Buffalo  and  New- York 

CityR.R.Co.v 100 

Brand,  Hutchinson  v 208 

Brouwer  v.  Harbeck, 688 

(Insolvent  Corporations.    As- 

signments.) 

Brower,  Gates  v 206 

Buffalo  and  New-York  City  R.  R. 

Co.  v.  Brainard, 100 

(Constitutional  Law,    General 
R.  R.  Act.) 


Paol 

Burwell  v.  Jackson, 686 

(  Vendor  and  Purchaser.  Im- 
plied Warranty.  Construc- 
tion of  Contract. ) 


Cartwright,  Sage  v 49 

Chappell,  Child  v 246 

Child  v.  Chappell, 246 

( Ejectment.  Easement.  Es- 
toppel.   Dedication. ) 

City  of  Rochester,  Riley  v 64 

Clark  v.  Baird, 188 

( Evidence.  Opinions.  Pre- 
scription. Deed.  Vendor 
and  Purchaser.    Fraud.) 

Clarke,  The  People  v 3^9 

Cookv.  Litchfield, 279 

Promissory  Notes.  Protest. 
Lex  Loci. ) 

Corning,  Pullman  v 98 

Cotheal  v.  Talmage, 661 

(  Liquidated  Damages.) 


D. 

Daniels  v.  Lyon, 649 

( Costs.    Code  of  Procedure.) 

De  Lancey  v.  Ganong, 9 

( Ejectment.      Landlord    and 
Tenant.   Rents.   Forfeiture.) 

Dewitt  v.  Barley, 871 

( Deed.     Evidence.     Opinions 
as  to  Insanity. ) 


VI 


CASES  REPORTED. 


Paob. 

De  Witt  v.  Walton, 670 

(Promissory   Notes.      Agent. 
Contract.) 
Douglass,  Auburn  and  Cato  Plank 

Road  Co.  v 444 

Dwigbt  v.  Enos, 470 

(Replevin.    Judgment.   Prac- 
tice.) 

E. 

Edgellv.  Hart, 218 

(Chattel  Mortgage.    Fraudu- 
lent Conveyance. ) 

Edgerton  v.  Thomas, 40 

Ellis  v.  Willard, 529 

(Bill  of  Lading.     Evidence. 
Freight.    Damages.) 
Enos,  Dwight  v 470 


F. 

Fitzhugh  v.  Wiman, 668 

( Replevin.    Lien.    Judgment. 
Damages. ) 

Flagg  v.  Munger, 488 

( Comptroller.       Foreclosure. 
Defendant's  Equities. ) 

Foote,  Pratt  v 468 


G. 

Gage,Martinv 898 

Ganong,  De  Lancey  v 9 

Gates  v.  Brower, 206 

( Husband  and  Wife.  Agency. 
Evidence.) 

Geisler  v.  Acosta, 227 

( Landlord  and  Tenant.  Sum- 
mary Proceedings.  Plead- 
ing.   Error.) 

Gihon  v.  Stanton, 476 

( Commission  Merchants.  Fac- 
tors.   Advances.) 

Gould,  Staples  v 620 

Griffin  v.  The  Mayor,    &c,  of 

New-York 466 

( Municipal  Corporation.  Du- 
ties as  to  Repairing  Streets. ) 


Harbeck,  Brouwer  v.. 588 

Hart,  Edgell  v 218 


PAOBi 

Hasbrouck  v.  Vandervoort, 168 

(Evidence.       Husband    and 
Wife. ) 

Herter,  LaFargev 241 

Hogan,  Loonie  v. 485 

Holmes  v.  Holmes, 526 

( Tender.    Waiver.    Pleading.) 

Howland  v.  Willetts, 170 

( Evidence.    Party  in  Interest. 
Practice.      Jury.      Excep- 
tions.) 
Hudson  River  Railroad  Co.,  Til- 

lotson  v 575 

Hutchinson  v.  Brand, 208 

(Arrest.    Escape.    Execution 
against  the  Person.) 
Hutson  v.  The  Mayor,  Ac,  of 

New-York, 168 

( Municipal  Corporation.    Du- 
ties as  to  Repairing  Streets.) 


L 

Ingraham  v.  Baldwin, 45 

(Mortgage.  Presumption  of 
Payment.  Foreclosure.  Es- 
toppel. Insanity  of  Mort- 
gagor.) 


J. 

Jackson,  Burwell  v. 685 

Judson,  Murray  v. 78 


K. 

Kane  v.  Astor's  Executors, 118 

(Construction  of  Devises.  Con-         J 
struction  and  Execution  of  ' 
Power. ) 


L. 

La  Farge  v.  Herter, 241 

( Usury.  Principal  and  Surety. 
Judgment. ) 

Lewis  v.  Smith, . .  502 

(Dower,   Devise   in    lien   of. 
Foreclosure.    Power.) 

Litchfield,  Cook  v 279 

Loomis,  Olmsted  v. 428 


CASES  REPORTED. 


tU 


Paob. 

Loonie  v.  Hogan, 486 

(  Mechanics'  Lien.    Considera- 
tion.   Parol  Promise.) 

Lord,  Amoryv 408 

Lyon,  Daniels  v 649 


M 

Martin  v.  Gage, 898 

( Statute  of  Limitations.    Exe- 
cutor.   Surrogate.) 
Mason's  Executors  v.  Alston, ...    28 

(Estoppel.    Decree.    Will.) 
Mayor,  Ac,  of  New-York,  Grif- 
fin v 466 

Mayor,  Ac.,  of  New-York,  Hut- 

sonv 163 

McCracken  v.  Valentine's  Execu- 
tors,       42 

( Foreclosure.  Effect  of  Order 
of  Reference.  Examination 
of  parties. ) 

Mclntyre  v.  The  People, 88 

( Evidence.     Examination   of 

Defendant  Jointly  indicted. ) 

Merchants'  Bank  v.  Spalding,. .     68 

( Foreign  Bank  Notes.   Foreign 

Contract  in  evasion  of  the 

lex  fori.) 

Monger,  Flagg  v 488 

Murray  v.  Judson. 78 

( Usury.  Assignment  by  Insol- 
vent. Confession  of  Judg- 
ment) 

N. 

Nixon,  Beach  v 86 

Norton,  The  People  v 176 


Olmsted  v.  Loomis, 428 

(Water-courses.  Construction 
of  Grant.  Prescription. 
Equity  Jurisdiction. ) 


P. 

Patchin,  Provost  v 286 

People  v.  Clarke, 849 

(Repeal  of  Letters  Patent.  Sta- 
tute of  Limitations.    Costs.) 


Pa<w. 

People,  Mclntyre  v 88 

People  v.  Norton, 176 

(Equity  Jurisdiction.  Removal 
of  Trustee.  Surety.  Evi- 
dence.   Damages.) 

People  v.  Sturtevant, 268 

( Injunction.  Contempt.  Ju- 
risdiction. Practice.  Cor- 
poration. ) 

People  v.  Van  Rensselaer, 291 

(Royal Patent.  Manor.  Quit- 
rents.  Commutation.  Sta- 
tutes of  Limitation.) 

Porter  v.  Williams, 142 

(Receiver.  Fraudulent  As- 
signment.) 

Pratt  v.  Foote, 468 

(Promissory  Notes.  Payment 
Exceptions.) 

Provost  v.  Patchin, 286 

(Ships.  Rights  of  Blaster. 
Liability  of  Owners.) 

Pullman  v.  Corning, 98 

(Building  Contract.  Defective 
Workmanship.) 


R. 

Riley  v.  The  City  of  Rochester, .    64 
(Municipal  Corporation.  Power 
to  hold  lands  beyond  the  cor- 
porate boundaries.) 


s. 

Sage  v.  Cartwright, 49 

(Vendor  and  Purchaser.    Exe- 
cution.   Equity.) 

Sherman,  Wakeman  v 86 

Smith,  Lewis  v. 602 

Spalding,  The  Merchants'  Bank  r.    68 

Stanton,  Gihon  v 476 

Staples  v.  Gould, 620 

( Illegal  Contract    Stock  Job- 
bing.) 
Sturtevant,  The  People  v 263 


Talmage,  Cotheal  v 661 

Thomas,  Edgerton  v 40 

Tillotson  v.  The  Hudson  River 

R.  R.  Co., 676 

( Construction  of  Charter.   Ri- 
parian Owner.) 


▼m 


CASES  REPORTED. 


U. 


Paok 


Union  Bank,  Beckwith  v 211 

V. 

Valentine's  Executors,  McCrack- 
an  v 42 

Van  der  Volgen  v.  Yates, 219 

(Deed.  Conveyance  to  Uses. 
Resulting  Use.) 

Vandervoort,  Hasbrouck  v.*...  158 

Van  Rensselaer,  The  People  y.  . .  291 

w. 

Wakeman  v.  Sherman, 85 

(  Statute  of  Limitations.  Con- 
ditional Promise.  Promise 
to  a  Stranger.) 


PAcn. 
Walker  v.  The  Bank  of  the  State 

of  New-York, 582 

(  Agent.  Negligence  in  obtain- 
ing acceptance  of  bill.  Con- 
tract.) 

Walton,  De  Witt  v 5?0 

Waterbury  v.  Westervelt, 598 

( Sheriff.  Trespass.  Fraudu- 
lent Sale  by  Debtor. ) 

Westervelt,  Waterbury  v 598 

Willard,  Ellis  v 529 

Willetts,  Rowland  v 170 

WUliams,  Porter  v 142 

Wiman,  Fitshugh  v 558 


Y. 

Yates,  Van  der  Volgen  v.. 


219 


CASES       • 

AfiGUED  AND  DETERMINED 


COURT  OF  APSEALS 
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STATE  OF  NEW-TORI, 

IN  OCTOBER,  186k  ^ 


*       W**s> 


De  Lancet  againsrQtAKOXQi 

y  The  denial,  orally,  by  a  tenant  for  life  or  yean,  of  his  landlord's  title,  and  the 
assertion  that  he  owns  the  lands  in  fee,  and  owes  no  rent  for  (hem,  does  not 
work  a  forfeiture  of  the  term,  or  authorize  the  landlord  to  maintain  eject- 
ment for  the  lands  demised.  "      '  ■  .     ' 
N  Mere  words  can  never  work  a  forfeiture  of  an  estate  for  life  ot  years. .   , 

Default  in  the  payment  of  the  rent,  where  there  Is  a  covenant  for  its  payment, 
and  no  condition  in  the  lease  providing  for  a  reentry  in  case  of  such  default, 
does  not  work  a  forfeiture  of  the  term. 

The  words  "  yielding  and  rendering  "  in  a  lease,  import  a  covenant,  but  not  a 
condition,  unless  the  landlord  would  otherwise  be  without  remedy  in  case 
the  rent  should  not  be  paid.. 

Ejectment  to  recover  possession  of  a  form  in  North 
Salem,  Westchester  county.  The  action  #bs  cWfm<^roe3 
in  February,  1848.  The  plaintiff  alleges  that  she  was 
possessed  on  the  first  day  of  January,  1848,  and  that  the 
defendant  entered  and  ejected  her  on  the  second  day  of 
the  same  month.    Plea  not  guilty* 

Sel.— Vol.V.  *  vvs 


***>  -, 
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De  Lancey  against  Ganong. 

On  the  trial9  before  Mr.  Justice  Barculo,  in  June,  1851, 
'the  plaintiff  gave  in  evidence  a  lease  from  Stephen  De 
Lancey  to  Nathaniel  Delavan,  dated  September  8th,  1775, 
by  which  the  former  demised  to  the  latter  certain  premises 
(embracing  those  in  question),  described  as  containing  one 
hundred  and  seventy  acres,  for  the  term  of  ninety-nine 
years  from  the  date.  The  clause  reserving  rent  was  as 
follows :  "  Yielding  and  rendering  therefor  the  rent  of  five 
pounds  current  money  of  the  province  of  New-York,  to  be 
paid  every  first  day  of  January  from  the  date  hereof,  and  if 
not  paid  at  the  day  appointed  to  be  recovered  as  an  action 
of  debt."  The  lessor  covenanted  to  warrant  the  possession 
of  the  lessee  during  the  term ;  and  the  lessee  expressly 
covenanted  to  pay  the  rent  and  the  taxes.  The  last  sentence 
in  the  instrument  is,  "  and  the  said  Delavan  shall  set  up  no 
other  title  but  mine." 

,  The  plaintiff  also  gave  in  evidence  assignments  from  the 
lessee,  Delavan,  to  John  Enox,  dated  September  3,  1778 ; 
from  John  Knox  to  Thomas  Enox,  dated  May  8, 1817,  and 
from  Thomas  Enox  to  the  defendant,  dated  March  10, 1826. 
The  lease  and  two  first  assignments  which  were  endorsed  on 
the  lease  were  produced  by  the  defendant  pursuant  to  a 
judge's  order  requiring  them  to  be  so  produced.  The  assign- 
ment to  the  defendant  was  also  endorsed  on  the  lease,  and 
was  recorded  on  the  third  day  of  April,  1826. 

The  plaintiff  then  gave  in  evidence  a  deed  in  fee  from 
Stephen  De  Lancey,  the  lessor,  to  John  P.  De  Lancey, 
dated  January  1, 1795,  and  the  last  will  and  testament  of 
John  P.  De  Lancey,  who,  it  was  admitted,  died  in  1828, 
executed  in  1823,  devising  certain  lands  to  the  plaintiff,  both 
which  deed  and  will  embraced  the  premises  in  question. 

The  defendant  produced  under  the  said  judge's  order, 
and  the  plaintiff  gave  in  evidence,  sundry  receipts  for  rent 
signed  for  and  on  behalf  of  John  P.  De  Lancey  and  acknow- 
ledging payments  of  rent  from  John  Enox,  Thomas  Enox 
and  the  defendant,  and  other  receipts  signed  by  an  agent 
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of  the  plaintiff  admitting  the  payment  of  rent  by  the 
defendant  for  the  demised  premises  for  several  years  and 
down  to  the  commencement  of  the  year  1833. 

The  defendant,  on  the  cross-examination  of  one  of  the 
plaintiff's  witnesses,  proved  and  gave  in  evidence  an  instru- 
ment written  on  the  same  paper  with  the  lease,  under  the 
hand  and  seal  of  Stephen  De  Lanoey,  in  the  following  words : 

"  It  is  agreed  between  me,  the  subscriber,  and  John  Knox 
of  Cortlandt's  Manor,  that  as  he  has  paid  off  a  bond  of 
upwards  of  three  hundred  pounds  I  owed  unto  Benjamin 
Clapp,  senior,  that,  on  his  paying  me  regularly  during  my 
life  on  the  first  day  of  every  January  the  sum  of  six  pounds 
ten  shillings,  and  endeavoring  to  preserve  all  the  timber  on 
the  farm  except  what  is  necessary  for  the  use  of  the  farm, 
and  not  selling  the  said  farm  during  my  life,  nor  giving  over 
the  possession  to  any  person  without  my  leave  in  writing, 
and  keeping  the  said  farm  in  good  repair  and  fence ;  then 
the  said  John  Knox  and  his  heirs  are  entitled  to  all  the 
privileges  of  the  above  lease  granted  to  Captain  Nathaniel 
Delavan.  In  witness  my  hand  and  seal  tins  25th  day  of 
February,  A.  D.  1788."  . 

Samuel  E.  Lyon,  a  witness  for  the  plaintiff,  testified  that 
he  was  her  agent  for  some  time  commencing  in  the  year 
1842 ;  that  about  a  year  or  eighteen  months  after  his  appoint- 
ment he  called  on  the  defendant,  on  the  premises,  for  rent 
due  the  plaintiff;  that  he  declined  paying  any  rent  on  the 
premises,  and  said  the  De  Lanceys  had  no  title  to  the  land, 
and  claimed  that  he  had  a  title  paramount  to  theirs ;  that 
he  refused  to  pay  rent  or  give  up  possession. 

E.  F.  De  Lancey,  another  agent  of  the  plaintiff,  who 
succeeded  Lyon,  testified  that  he  called  on  the  defendant 
in  July,  1847,  and  explained  his  character  and  demanded  the 
payment  of  the  rent  in  arrear.  The  defendant  said  he  did 
not  owe  any  rent ;  that  the  land  was  his.  On  being  asked 
if  he  meant  the  right  of  soil,  he  said  he  did  ;  that  he  knew 
no  landlord  or  landlady  about  it,  and  that  he  himself  was  the 


12      CA$ES  IN  THE  COUBT  OF  APPEAIA 

De  Lancey  against  Qaoong. 

only  person  lie  knew  in  the  matter.  After  some  further 
conversation  the  defendant  requested  the  agent  to  go  with 
him  to  Mr.  Lee,  his  (defendant's)  counsel,  which  he  did,  and 
the  agent  was  introduced  to  him.  After  the  defendant  and 
Mr.  Lee  had  conferred  together  apart,  they  returned  to  the 
room  where  the  agent  was,  when  Mr.  Lee  said  to  the  agent 
that  the  defendant  claimed  the  land  and  would  hold  it  until 
he  was  turned  out.  He  declined,  though  inquired  of,  to  say 
upon  what  ground  the  claim  was  based,  but  said  that  would 
appear  at  the  proper  time  if  anything  was  done.  The  agent 
then  told  defendant  that  he  would  give  him  time  to  think  ot 
the  matter,  till  the  following  September.  He  testified  that 
at  the  end  of  that  time  he  called  again  on  the  defendant, 
who  said  he  was  of  the  same  mind  as  before ;  that  he  was 
himself  the  owner  of  the  land  and  did  not  owe  any  rent. 
The  agent  said  lie  should  commence  an  ejectment  on  the 
land,  to  which  the  defendant  said  that  was  what  he  wanted, 
as  it  would  settle  the  matter.  The  evidence  of  a  denial  of 
the  tenancy  was  taken  after  an  objection  by  the  defendant 
to  its  materiality,  which  was  overruled. 

The  defendant  moved  for  a  nonsuit  on  the  ground  that 
the  defendant  was  in  possession  under  a  valid  lease  which 
Was  not  forfeited.  The  judge  granted  the  motion  and  non- 
suited the  plaintiff,  and  the  plaintiff  excepted. 

The  supreme  court  at  a  general  term  denied  the  plaintiff's 
motion  to  set  aside  the  nonarit,  and  gave  judgment  for  the 
defendant.  '  '• 

The  opinion  was  given  by  Mr.  Justice  Babculo.  (See  12 
Barb.,  120.) 

C.  Jtf.  Jenkins,  for  the  appellant. 

I.  The  defendant  by  his  denial,  defiance,  disclaimer  and 
adverse  claim,  renounced  his  character  as  tenant  and  put 
an  end  to  the  relation  between  the  parties.  (Jackson  v. 
VincerUy  4  Wend.,  633  ;  WUlison  v.  Watkins,  3  Peters'  jR.,  43 : 
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Newman  v.  Rutter,  8  Watts9  R.,  51,  54,  55 ;  Cruise9*  Digu 
tit.  32,  ck.  22,  $  2 ;  D<*  v.  Fraud,  4 Bing.,  557 ;  jB^hJ- 
*****  v.  Huntington,  5  Paten'  JR.,  401,  440 ;  Zeller's  lessee  v. 
Ecfert,  4  Howards  R.,  289,  296  ;  #>«  v.  Cooper,  1  Mann.  Sf 
Or.,  335 ;  Rawle  on  Cov.for  Tide,  40  5  Fisher  on  Copyhold,  105, 
109 ;  Gilbert's  Ten.,  304 ;  Doe  v.  EUerbrook,  1  Cr.,  Mees.  $ 
Ros.,  137.) 

II.  The  defendant  having  by  his  conduct  and  declara- 
tions intentionally  induced  the  plaintiff  to  bring  ejectment, 
is  estopped  from  setting  up  a  tenancy  to  defeat  the  action 
which  he  has  thus  invited.  (Cow.  Sf  HilPs  Notes,  p.  372,  3, 
iwfe225;  Holly.  White,3  Carr.  SfP.,  136;  3H*wib,479; 
5  Monroe,  530,  544;  2  Esp.,  635;  9  Wend.,  147;  11 
How.,  326.) 

John  H.  Reynolds,  for  respondent. 

I.  The  instrument  of  February  25th,  1788,  between 
Stephen  De  Lancey  and  John  Knox,  was  a  release  and 
extinguishment  of  the  rent  from  the  time  of  the  death  of 
De  Lancey. 

H.  The  term  was  not  forfeited  by  what  was  said  by  the 
defendant  to- the  plaintiff's  agents.  (Doe  y.  Wdls,  JO 
Adolph.  Sf  Ellis,  427  ;  Jackson  v.  Kisdbeack,  10  John.,  336 , 
Jackson  v.  Vincent,  4  Wend.,  633;  Jackson  v.  Collins,  11  John., 
1 ;  Jackson'  v.  Vosbwrgh,  7  John.,  186,  and  notes;  Jackson  v. 
Carey,  16  John.,  302  ;  Right  v.  Darby,  1  Tidd,  161 ;  Adams 
on  Ejectment,  p.  125,  and  notes;  Cruise's  Dig*,  tit.  32,  ch.  36, 
§  2  ;  2  Phut  on  Leases,  494 ;  Boc.  Abr.,  title  Leases  (T,  2) ; 
Doe  v.  Cooper,  1  JManfi.  ^  Gn>  135 ;  Doe  v.  Stanion,  1  Mees. 
!f  fPta.,695;  G>.  Ifct., 252  (a);  Pre&m's  Shep.  Touch.,285.) 

m.  The  defendant  is  not  estopped  from  setting  up  the 
tenancy.  No  estoppel  t»  pais  arises  where  the  facts  are 
equally  known  to  both  parties,  and  the  mistake  of  the  party 
claiming  to  have  been  misled  is  one  of  law. 
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Denio,  J.  If  any  mere  verbal  disclaimer  by  a  tenant 
for  years  could  be  held  to  work  a  forfeiture  of  the  term, 
the  evidence  in  this  case  would  furnish  a  suitable  instance 
for  the  application  of  the  principle.  The  defendant  distinctly 
disavowed  the  relation  of  tenant,  claimed  to  be  the  absolute 
owner  in  fee  of  the  demised  premises,  and  put  his  land- 
lord wholly  at  defiance ;  and  he  did  this  not  in  a  single 
casual  conversation,  but  repeatedly  and  deliberately,  and 
after  he  had  availed  himself  of  legal  advice.  It  must  how- 
ever be  remembered  that  should  the  doctrine  be  established 
that  .such  an  estate  can  be  forfeited  by  mere  words,  parties 
will  be  at  liberty  to  submit  to  a  jury  evidence  far  less  con- 
clusive than  this ;  and  such  interests  in  real  estate,  which 
are  often  of  great  value,  will  come  to  depend  upon  the  uncer- 
tain memory  of  witnesses,  and  the  title  to  valuable  landed 
estates  will  be  gained  or  lost  according  to  the  preponderance 
of  oral  testimony,  or  the  result  of  a  nicely  balanced  case. 
In  regard  to  other  species  of  property,  and  in  respect  to 
many  personal  rights,  this  must  inevitably  be  the  case.  But 
the  policy  of  the  law  in  regard  to  interests  in  lands  has  been 
to  leave  as  little  as  possible  to  depend  upon  verbal  testi- 
mony. Hence  no  conveyance,  assignment  or  surrender  of 
an  estate  or  interest  in  that  species  of  property  is  allowed 
except  by  deed  in  writing,  and  no  contract  for  the  leasing 
of  lands,  except  for  a  single  year,  and  no  exeoutory  contract 
for  the  sale  of  an  interest  in  lands  can  be  valid  unless  in 
writing.  We  must  in  this  as  in  all  cases  give  to  parties 
whatever  the  law  entitles  them  to ;  but  when  it  is  claimed 
that  an  estate  in  a  term  for  years  can  be  lost  in  consequence 
of  mere  declarations  unaccompanied  by  any  act  or  writing, 
we  must  before  yielding  to  the  claim  ascertain  satisfactorily 
that  the  law  is  settled  as  it  is  asserted  to  be. 

It  was  a  rule  arising  out  of  reasons  connected  with  the 
military  tenures,  that  if  the  feudal  tenant  denied  that  he 
held  the  feud  of  his  lord,  and  it  was  proved  against  him, 
such  a  denial  was  a  forfeiture.  (3  Bac.  Ab.>  466,  Phil*  ed.> 
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1844.)  So  certain  forms  of  alienation  by  a  tenant,  and 
certain  pleas  interposed  by  him  in  courts  of  record,  incon- 
sistent with  his  actual  relations  to  the  lord,  were  held  to 
work  a  forfeiture.  (Co.  Liu.,  251,  a ;  id.,  252,  b.)  These 
rules,  though  founded  upon  peculiar  reasons  and  connected 
with  a  state  of  society  no  longer  existing,  £nd  depending 
moreover  upon  an  artificial  course  of  reasoning  not  now  in 
use,  are  still  to  be  observed  so  far  as  they  are  found  incor- 
porated with  our  laws  relating  to  real  estate ;  and  they 
cannot  be  discarded  from  any  prejudice  we  may  entertain 
respecting  their  origin. 

The  first  inquiry  therefore  is  whether  a  verbal  disowning 
of  the  actual  relation  which  the  tenant  sustained  towards 
the  feudal  superior,  or  to  the  landlord  of  modern  times,  was 
ever  a  forfeiture  of  the  estate  of  the  tenant.  The  earlier 
writers  generally  treat  of  these  principles  in  their  relation 
to  tenancies  for  life,  but  I  am  not  aware  that  there  is  any 
difference  in  this  respect  between  such  tenancies  and  those 
for  a  definite  term  of  years.  In  Cruise's  Digest,  they  are 
said  to  stand  upon  the  same  footing.  (1  Cruise,  266,  §  40,  ed. 
1834.)  Coke  in  his  Commentary  upon  section  416  .of 
Littleton's  Tenures,  has  treated  of  this  subject  with  his 
usual  minuteness  of  detail,  and  something  more  than  his 
usual  system.  He  says  that  a  particular  tenant  may  forfeit 
his  estate  in  two  manner  of  ways— either  in  'pais  or  by 
matter  of  record.  Alienations  in  pais  which  work  a  forfei- 
ture are  of  lands  which  "  lie  in  livery,91  that  is,  of  property 
which  is  transmissible  by  the  species  of  conveyance  to 
which  livery  of  seizin  is  incident,  "  where  a  greater  estate 
passeth  by  livery  than  the  particular  tenant  may  lawfully 
make,  whereby  the  reversion  or  remainder  is  divested." 
"  But  (he  says)  a  particular  estate  of  anything  which  lies 
in  grata  cannot  be  forfeited  by  any  grant  in  fee  by  deed. 
As  if  tenant  for  life  or  years  of  an  advowson,  rent,  common, 
or  of  a  reversion  or  remainder  of  land  by  deed  grant  the  sagie 
in  fee,  this  is  no  forfeiture  of  their  estates,  for  that  nothing 
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passes  thereby  but  that  which  lawfully  may  pass."  He 
then  takes  up  the  case  of  forfeiture  by  matter  of  record, 
which  he  says  may  be  in  three  manner  of  ways :  First,  by 
alienation,  which  he  again  divides  into  two  kinds ;  by  fines 
or  common  recoveries  by  which  the  remainder  is  divested ; 
and:  by  the  sqpie  formalities  where  the  remainder  is  not 
divested,  as  in  the  case  of  rents,  commons,  &c.  "  Secondly, 
by  claime ;  and  that  may  be  of  two  sorts,  either  express  or 
implyed ; — express,  as  if  tenant  for  life  will  in  court  of  record 
claime  a  fee,  or  if  lessee  for  years  be  ousted,  and  he  will 
bring  an  assise  ut  de  libero  tenemento  (that  is,  bring  an  action 
for  the  recovery  of  a  freehold  estate) ;  implyed,  as  if  in  a 
suit  of  right  brought  against  him  he  will  take  upon  him  to 
join  the  mise  upon  the  mere  right  which  none  but  tenant  in 
fee  simple  ought  to  doe.  So  if  lessee  for  years  doe  lose  in  a . 
praecipe  and  will  bring  a  writ  of  error,  for  error  in  process, 
for  this  is  a  forfeiture.  Thirdly,  by  affirming  the  reversion 
or  remainder  to  be  in  a  stranger,  and  that  either  actively  or 
passively.  Actively  in  five  manner  of  wayB:  As  first,  if 
tenant  for  life  pray  in  aid  of  a  stranger.  (This  is  a 
proceeding  by  a  defendant  in  a  real  action,  calling  for  the 
assistance  of  another  to  help  him  to  plead  because  of  the 
feebleness  or  imbecility  of  his  own  estate.  3  Bl.  Com., 
300.)  Secondly,  if  he  atturne  to  the  grant  of  a  stranger ; 
and  there  arose  also  a  divereitie  between  an  atturnement  of 
record  to  a  stranger  and  an  atturnement  in  pais,  for  an 
atturnement  in  pais  worlceth  no  forfeiture.  Thirdly,  if  a  stranger 
bring  a  writ  of  entrie  in  casu  proviso,  and  suppose  the 
reversion  to  he  in  him,  if  the  tenant  for  life  confess  this 
action,  this  is  a  forfeiture.  Fourthly,  if  a  tenant  for  life 
plead  covenously  to  the  disherison  of  him  in  the  reversion, 
this  is  a  forfeiture.  Fifthly,  if  a  stranger  bring  an  action 
of  waste  against  lessee  for  life,  and  he  plead  nul  wast  fait, 
this  is  a  forfeiture,  or  the  like.  Passively,  as  if  a  tenant  for 
life  accept  a  fine  of  a  stranger  sur  conusans  de  droit  come  ceo, 
&c.,  for  thereby  he  affirmes  of  record  the  reversion  to  be  in  a 
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$tranger"  The  learned  commentator  afterwards  says  that 
the  same  rules  apply  to  tenant  for  years,  tenant  by  statute 
merchant,  statute  staple  or  elegit.  (252,  a.) 

It  will  be  seen  that  in  this  elaborate  statement  of  the 
different  methods  by  which  an  inferior  estate  may  be  for- 
feited there  is  no  mention  made  of  a  deliberate  denial  by 
language  of  the  estate  of  the  reversioner ;  and  by  the  careful 
manner  in  which  thfe  author  has  arranged  and  classified 
them,  it  seems  certain  that  he  could  not  have  considered  a 
mere  declaration  out  of  court  to  be  capable  of  producing 
any  such  effect,  True,  a  tenant  may  forfeit  his  estate  by  an 
alienation  in  pais,  but  it  must  be  of  a  corporeal  heredita- 
ment, and  the  alienation  must  be  by  feoffment  with  livery 
of  seizin,  the  most  solemn  and  public  method  of  conveyance 
known  to  the  ancient  law,  and  which  requires  for  its  con- 
summation the  delivery  of  corporeal  possession  of  the  land. 
If  the  estate  be  of  an  incorporeal  nature  which  passes  by 
grant,  no  forfeiture  arises  upon  an  alienation  in  fee  by  a 
tenant  for  life  or  years ;  and  the  reason  is  that  a  feoffment 
with  livery  by  the  particular  tenant  is  a  disseizin  which 
divests  and  displaces  the  remainder  or  reversion,  and  puts 
the  parties  holding  those  estates  to  their  action ;  whereas  a 
grant  has  no  such  operation,  but  only  passes  "  what  lawfully 
may  pass,"  and  injures  no  one.  Then  again  estates  may  be 
forfeited  by  the  particular  tenant  claiming  a  fee  or  a  greater 
estate  than  he  has ;  but  all  the  instances  are  of  solemn  pro- 
ceedings in  courts  of  record ;  as  if  tenant  for  life  claims  a 
fee  in  court,  or  tenant  for  years  being  ousted  brings  an 
action  which  only  lies  in  favor  of  a  freeholder ;  or  if  being 
sued  in  a  real  action  he  joins  issue  upon  the  mere  right 
instead  of  vouching  the  owner  of  the  inheritance.  Then 
again  the  estate  may  be  lost  by  affirming  the  reversion  or 
remainder  to  be  in  a  stranger ;  but  there  is  not  the  remotest 
indication  that  a  parol  declaration  to  that  effect  will  work  a 
forfeiture,  all  the  examples  being  recognitions  of  record  of 
the  right  of  a  stranger  to  the  title ;— and  when  he  comes  to 
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the  case  of  attornment  he  is  careful  to  state  that  to  work  a 
forfeiture  it  must  be  by  record,  "  for  an  atturnement  in  pais 
worketh  no  forfeiture." 

Bacon's  Abridgment  contains  a  similar  statement  of  the 
acts  which  will  forfeit  an  inferior  estate ;  after  which  it  is 
added :  "  but  as  by  the  feudal  latir  the  vassal  was  to  be  con- 
victed of  this  denial  (of  the  lord's  right  to  the  reversion),  so  in 
our  law  those  acts  which  plainly  amount  to  a  denial  must  be 
done  in  a  court  of  record  to  make  them  amount  to  a  forfeiture ; 
for  such  act  of  denial  appearing  on  record  is  equivalent 
and  equally  conclusive  as  a  conviction  upon  solemn  trial ;  and 
all  other  denials  that  might  be  used  by  great  lords  for  tre- 
panning their  tenants  and  for  a  pretence  to  seize  their  estates 
by  our  law  were  rejected,  for  such  convictions  might  be 
made  by  such  great  lords  where  there  was  no  just  cause ; 
but  the  denial  of  the  tenure  upon  record  could  never  be 
counterfeit  or  be  abused  to  any  injustice;  and  therefore 
this  notorious  and  solemn  act  of  the  tenant  was  retained  as 
a  just  cause  of  forfeiture  by  our  law."  (Vol.  3,  p.  466.) 

Without  spending  more  time  upon  the  earlier  authorities, 
it  will  be  sufficient  to  refer  to  the  opinion  of  Chancellor 
Kent,  who  recognizes  the  doctrine  with  the  limitations  which 
have  been  quoted  as  good  law  at  the  present  day/  (4  Kent's 
Com.,  82, 106,  4  ed.)  There  is  nothing  in  the  exigencies  of 
modern  affairs  calling  for  an  increase  of  the  rigor  of  these 
provisions  of  law.  The  idea  of  disloyalty  attached  to  such 
acts  as  we  have  been  considering  has  no  place  in  the 
sentiments  of  the  present  time;  and  the  policy  of  the 
legislature  has  been  to  place  the  relations  of  landlord  and 
tenant  upon  the  footing  of  other  contracts,  and  to  abolish 
the  peculiarities  handed  down  to  us  from  former  times.  The 
doctrine  of  attornments,  under  which  the  tenant  could,  by 
acknowledging  a  stranger,  change  the  estate  of  the  rever- 
sioner into  a  mere  right  of  action,  has  been  substantially 
abolished  both  in  England  and  in  this  country.  (Stat.  11 
Geo.  IL,  cA.  19,  §11;  1 R.  L.%  443,  %  28 ;  1  R.  S.,  744,  $  3.) 
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Forfeiture  by  alienation  of  a  greater  estate  than  the  tenant 
had,  has  for  like  reasons  and  for  greater  caution  been  abro- 
gated by  the  Kevised  Statutes.  (  Vol.  1,  p.  73S(,  §  145.)  This 
enactment,  which  was  first  introduced  in  the  revision  of 
1830,  declares  that  "  a  conveyance  made  by  a  tenant  for 
life  or  years  of  a  greater 'estate  than  he  possessed  or  could 
lawfully  convey  shall  not  work  a  forfeiture  of  his  estate,  but 
shall  pass  to  the  grantee  all  the  title,  estate  or  interest  which 
such  tenant  could  lawfully  convey."  The  provision  was 
scarcely  necessary,  as  we  have  seen  that  no  conveyances 
except  feoffments  with  livery  ever  affected  the  reversion  or 
produced  a  forfeiture ;  and  that  species  of  conveyance  was 
never  in  use  in  this  state  and  was  expressly  abolished  by 
another  provision  of  the  Revised  Statutes.  (1  R.  S.y  738, 
$  136.)  It  however  shows  the  solicitude  of  the  legislature 
to  do  away  with  those  peculiarities  of  the  ancient  tenures 
which  are  unsuited  to  our  condition  and  which  belong  to 
modes  of  thinking  and  habits  which  have  become  obsolete. 
It  would  be  an  anomaly  if  an  oral  assertion  should  be  held 
to  divest  a  title,  after  the  legislature  had  declared  that  the 
same  declaration  evidenced  by  a'  deliberate  and  solemn 
act  in  writing  should  have  no  such  effect.  It  is  certainly 
dishonest  for  any  one  who  owes  a  duty  to  another,  whether 
it  concerns  real  or  personal  property,  not  to  admit  the 
obligation  when  rightfully  claimed,  or  to  set  up  pretensions 
in  hostility  to  it ;  but  the  law  in  all  such  cases  affords  what 
it  considers  an  ample  remedy  by  allowing  a  resort  to  the 
courts  to  enforce  the  precise  right  which  is  disowned; 
so  when  the  payment  of  rent  is  refused  on  the  allegation 
that  the  relation  out  of  which  it  would  arise  does  not  exist, 
there  is  no  reason  in  the  nature  of  the  thing  why  the 
culpable  party  should  incur  any  other  liability  than  would 
rest  upon  any  other  debtor  for  a  similar  act.  It  clearly  is 
not  the  duty  of  the  courts  to  add  to  the  number  of  cases  in 
which  a  forfeiture  may  be  incurred  by  the  misconduct  of  a 
tenant,  when  it  is  apparent  that  the  policy  of  the  legislature 
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is  to  confine  them  to  the  narrowest  limits.  I  think  it  has 
been  shown  that  a  verbal  claim  of  the  fee  by  the  tenant 
was  not  among  the  causes  of  forfeiture  which  were  recog- 
nized by  the  ancient  law ;  and  the  inquiry  now  is  whether 
there  are  precedents  in  our  own  times  which  require  us  to 
bold  such  a  claim  to  have  such  an*  operation. 

It  was  not  contended  by  the  appellant's  counsel  that 
there  was  any  condition  in  the  lease  authorizing  a  reentry 
for  the  non-payment  of  rent ;  and  clearly  there  is  not. 
The  words  "  yielding  and  rendering  therefor  the  rent  of  five 
pounds  "  are  coupled  with  the  provision  that  the  rent  "  if 
not  paid  at  the  day  appointed  "  is  to  "  be  recovered  as  an 
action  of  debt ;"  and  there  is  nothing  said  in  the  instrument 
touching  a  reentry,  or  that  the  lease  shall  be  void  in  case 
of  a  default.  The  words  "  yielding  and  rendering  "  import 
a  covenant  but  not  a  condition.  {Jackson  v.  McCkdlen,  8 
Cow»  295 ;  2  Bac.  Ab.,  556 ;  Boone  v.  Eyre,  2  W.  El.  Rep., 
1314.)  It  is  said  to  have  been  sometimes  held  that  such 
words  make  a  condition,  when  without  such  construction 
the  party  would  have  no  remedy ;  but  here  the  remedy  is 
given  in  the  same  clause.  ' 

To  maintain  ejectment  for  the  non-payment  of  rent,  the 
demise  must  contain  a  proviso  or  condition  for  a  reentry. 
(Arch.  Land,  and  Ten.,  161 ;  Van  Rensselaer  v.  JeweU,  2  Comst., 
148 ;  Jackson  v.  Rogeboom,  11  John.,  163.)  The  last  case 
only  settles  that  ejectment,  under  the  statute,  will  not  lie 
without  a  clause  of  reentry,  and  it  admits  that  it  would 
lie  at  common  law  upon  a  strict  demand ;  but  there  was  an 
express  condition  in  the  lease,  though  it  was  not  followed 
by  a  clause  of  reentry.  Here  there  was  neither  a  condition 
nor  a  provision  for  reentry.  In  Jackson  v.  Collins  (11  John.* 
1),  which  was  ejectment  for  the  recovery  of  premises  held 
under  a  perpetual  lease,  the  indenture  contained  an  express 
condition  that  the  lessor  might  reenter  upon  a  default 
in  the  payment  of  rent.  No  demand  according  to  the 
formalities  of  the  common  law  had  been  made,  and  it  was 
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not  shown  that  there  was  no  distress  on  the  premises ;  but 
it  was  proved  that  the  defendant  had  denied  the  title  of  the 
lessor  and  the  relation  of  landlord  and  tenant ;  and  for  the 
better  part  of  the  premises  he  had  agreed  by  covenant  to 
accept  a  deed  from  a  stranger.  The  court  held,  Chief 
Justice  Kent  giving  the  opinion,  that  the  tenant  might  by 
consent  waive  the  formality,  of  a  strict  demand,  and  that 
the  disclaimer  that  had  been  proved  was  equal  at  least  to 
an  express  waiver  of  the  requisite  demand.  It  had  been 
contended  by  the  plaintiff's  counsel  that  the  estate  was 
forfeited  by  the  denial  of  the  tenancy,  and  in  reference  to 
this  the  Chief  Justice  Was  careful  to  say  that  the  disclaimer 
by  parol  might  not  have  been  sufficient  to  amount  of  itself 
to  a  forfeiture  of  the  lease.  He  said  "  that  is  not  the  point 
in  the  case.  But  it  is  sufficient  to  excuse  the  plaintiff  from 
the  necessity  of  a  regular  formal  demand  of  the  rent,  in 
like  manner  as  the  act  or  declaration  of  the  opposite  party 
will  in  many  cases  supersede  the  necessity  of  a  formal 
tender,  and  in  like  manner  as  such  a  disclaimer  will  excuse 
the  omission  of  a  notice  to  quit." 

This  case  certainly  affords  no  countenance  to  the  position 
that  an  estate  may  be  forfeited  by  a  parol  denial  of  the 
tenancy,  but  so  far  as  an  incidental  remark  will  go,  it 
repudiates  that  position. 

Jackson  v.  Vincent  (4  Wend.,  633)  was  in  like  manner  an 
ejectment  for  the  recovery  of  premises  which  had  been 
demised  to  the  defendant  for  a  long  term  of  years,  subject 
to  an  annual  rent.  The  case  does  not  state  the  terms  of 
the  lease,  or  mention  what  conditions  or  covenants  it 
contained.  The  defendant  had  admitted  that  he  held  the 
lease,  but  he  refused  upon  the  request  of  one  of  the  owners 
of  the  reversion  to  pay  any  rent,  stating  that  he  had  a 
warranty  deed  from  a  stranger.  There  being  a  verdict  for 
the  plaintiff,  the  opinion  of  the  court  on  a  motion  to  set 
it  aside  was  delivered  by  Chief  Justice  Savage.  The  verdict 
was  held  to  be  right,  both  upon  the  ground  of  a  denial  of 
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the  tenancy  and  accepting  a  deed  from  a  stranger,  and 
because  the  disclaimer  amounted  to  a  waiver  of  the  demand 
of  rent.  As  to  the  first  position  the  Chief  Justice  refers  to 
Cruise's  Digest,  tit.  32,  ch.  26,  §  2.  On  looking  into  the 
book  it  will  be  seen  that  the  passage  is  inaccurately  quoted, 
and  that  it  relates  to  a  different  branch  of  the  law,  namely, 
disclaimer  and  disagreement,  by  which  one  may  divest  himself 
of  an  estate  which  is  attempted  to  be  vested  in  him  against 
his  will.  Thus,  in  the  section  quoted  by  the  Chief  Justice, 
it  is  said  by  way  of  example,  that  "  if  a  lease  be  made  to  A 
for  life,  remainder  to  B,  and  after  A  dies  the  law  adjudges 
the  frank-tenement  to  B  till  he  disagrees  or  disclaims;  and 
by  the  waiving  thereof  it  vests  in  the  donor  or  his  heir ;" 
and  it  is  subsequently  said  that  this  disclaimer  may  be  by 
deed.  An  authority  is  cited  to  show  that  "  the  law  is  not 
so  absurd  as  to  force  a  man  to  take  an  estate  against  his 
will."  The  ninth  section,  a  part  of  which  seems  to  be 
embraced  in  the  extract  made  by  the  Chief  Justice,  is  as 
follows :  "  Any  person  may  disagree  to  a  term  for  years* 
Thus,  where  a  person  assigned  the  residue  of  a  term  for 
years  in  a  rectory  to  two  persons,  and  one  of  them  disagreed 
to  it,  Lord  Hale  said  that  the  disagreement  of  one  of  the 
assignees  made  the  estate  wholly  the  other's."  The  court 
also  refer  to  Jackson  v.  Richards  (6  Cow.,  617),  which 
turned  upon  the  same  doctrine  of  disagreement,  and  not  at 
all  to  the  law  of  forfeiture  for  denial  of  tenancy.  The  only 
other  reference  to  authority  in  support  of  that  position  is 
a  citation  to  the  part  of  Coke  Littleton  which  I  have 
extracted,  and  which  certainly  does  not  favor  the  idea  of  a 
forfeiture  by  a  parol  denial  of  tenancy. 

The  court  then  refer  to  Jackson  v.  Collins,  and  hold  on  the 
authority  of  that  case  that  the  declarations  of  the  defen- 
dant were  a  waiver  of  the  demand  of  rent.  "  Why  (the 
court  say)  should  the  landlord  be  put  to  the  trouble  of 
making  a  demand  on  the  premises,  of  the  precise  sum,  at  a 
particular  hour,  when  the  tenant  had  put  him  at  defiance  by 
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telling  him  that  he  had  a  better  title,  that  he  held  in  fee 
from  another  source,  and  that  he  would  pay  no  rent." 

I  fully  agree  with  the  court  below,  that  the  lease  in 
Jackson  v.  Vincent  must  have  contained  a  condition  by  which 
the  estate  was  to  be  forfeited  by  the  non-payment  of  rent, 
and  that  the  reporter  has  inadvertently  omitted  that  feature 
in  the  statement  of  facts.  Assuming  this  to  have  been  so, 
the  case  was  well  decided,  though  one  pf  the  reasons 
assigned  cannot  be  sustained.  If  this  were  not  so,  the 
case  of  Jackson  v.  Collins  had  no  application.  In  any  event 
we  cannot,  I  think,  hold  that  the  principle  announced,  that 
a  parol  denial  of  tenancy  will  forfeit  an  estate,  has  by  force 
of  that  judgment  become  the  law  of  the  land. 

The  counsel  for  the  respondent  has  endeavored  to  show 
that  by  denying  the  tenancy,  the  tenant  establishes  the 
commencement  of  a  good  adverse  possession  with  respect 
to  the  statute  of  limitations;  for  which  he  refers  to  Willison 
v.  Watkins  (3  Peters9  U.,  43) ;  Jackson  v.  Huntington  (5  Peteri* 
R.,  401) ;  and  Zeller's  lessee  v.  Eckert  (4  Howard,  289).  The 
argument  is,  that  if  the  tenant  can  by  thus  disclaiming  his 
relation  to  the  landlord  hold  adversely  to  him,  he  must  of 
necessity  be  able  to  terminate  such  adverse  possession  by 
maintaining  an  action  to  recover  the  possession. 

The  first  of  these  cases  disclosed  a  tenancy  at  will,  where 
the  representatives  of  the  tenant,  more  than  twenty  years 
before  the  commencement  of  the  action,  refused  to  give  up 
possession,  and  claimed  title  in  themselves,  and  it  was  held 
that  a  good  adverse  possession  had  been  established.  In 
Jackson  v.  Huntington,  the  defendant  had  entered,  claiming 
title  under  a  conveyance  in  fee,  and  his  reliance  on  the 
statute  of  limitations  was  sought  to  be  answered  by  the 
allegation  that  his  grantor  held  a  fiduciary  relation  towards 
the  parties  under  whom  the  plaintiff  claimed;  but  the 
position  was  held  not  to  be  well  taken.  In  the  last  of  these 
cases  the  point  decided  was  that  a  trustee  of  lands  under 
an  implied  trust  can  by  disavowing  his  trust  character,  with 
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notice  to  the  owner,  commence  an  adverse  possession  which 
will  ripen  into  a  title  at  the  expiration  of  the  period  of  limi- 
tation. It  is  unnecessary  to  inquire  whether  all  these  cases 
would  be  considered  good  law  in  this  state,  for  neither  of 
them  professes  to  hold  that  the  tenant  of  a  definite  term  for 
years,  under  a  sealed  lease,  can  by  any  act  or  declaration  on 
his  part  render  his  possession  adverse  to  the  reversioner. 
That  he  cannot  has  long  been  settled  beyond  the  possibility 
of  question.  (Jackson  v.  Davit,  5  Cow.,  123;  Jackson  v. 
Hdrsen,  7  id*  323;  Failing  v.  Schenck,  3  Hill,  344.) 

In  Neuman  v.  Rutter  (8  Watts,  51)  some  remarks  fell  from 
the  court  which  afford  some  countenance  to  the  respondent's 
principal  position,  but  the  ease  was  disposed  of  on  other 
grounds. 

The  precise  question  has  recently  come  under  the  consi- 
deration of  the  Court  of  Queen's  Bench  in  England.  The 
defendant  was  in  possession  under  an  unexpired  lease  for 
ninety-nine  years  at  an  annual  rent  and  determinable  on  lives. 
On  an  application  for  rent  by  the  agent  of  the  plaintiff, 
who  was  entitled  to  the  reversion,  the  defendant  refused  to 
pay  it,  and  asserted  that  the  fee  waB  in  himself.  The  judge 
at  the  assizes  directed  the  jury  to  find  for  the  plaintiff  if 
they  were  of  opinion  that  the  words  used  by  the  defendant 
were  a  serious  claim  of  the  fee.  Verdict  for  the  plaintiff. 
The  case  was  very  learnedly  argued,  and  by  the  unanimous 
opinion  of  the  court  it  was  held  that  the  plaintiff  was  not 
entitled  to  recover.  Lord  Dekkan  said  he  felt  the  danger 
of  allowing  an  interest  in  land  to  be  put  an  end  to  by  mere 
words.  Patterson,  J.,  said  no  case  had  been  cited  where  a 
lease  for  a  definite  term  had  been  forfeited  by  mere  words. 
They  distinguished  the  case  from  tenancies  at  will  and  from 
year  to  year,  in  which,  they  said,  a  denial  of  tenancy  was 
not  a  forfeiture  but  rather  a  waiver  of  notice  to  quit. 

It  is  unnecessary  to  notice  the  earlier  case  of  Doe  v. 
Flynn  (1  dr.,  Mee.  If  Rqs.,  137).  If  it  conflicts  with  the 
case  last  mentioned  it  is  overruled  by  it.    The  lessee  for  a 
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term  nearly  expired  had  delivered  the  possession  to  one 
claiming  a  title  adverse  to  his  lessor,  and  the  plaintiff  was 
permitted  to  recover  in  ejectment.  This  was  an  act 
resembling  in  its  effect  a  feoffment  with  livery  of  seizin, 
which  was  always  held  to  work  a  forfeiture.  Still  it  is  not 
conceded  that  here,  where  the  statute  has  enjoined  that  no 
conveyance  by  a  tenant  shall  forfeit  his  term,  the  principle 
eould  be  sustained* 

Upon  the  whole  we  are  prepared  to  say  that  a  tenant  for 
a  definite  term  does  not  forfeit  his  estate  by  refusing  to  pay 
rent  and  claiming  the  fee  as  his  own. 

We  think  the  defendant  is  not  estopped  from  setting  up 
the  lease.  It  is  true  he  disclaimed  holding  under  it.  But 
the  plaintiff  did  not  act  under  any  misapprehension  occa- 
sioned by  that  disclaimer.  The  defendant  said  he  owned 
the  fee.  Had  the  plaintiff  credited  this,  she  would  not  have 
brought  this  action.  Her  mistake  was  in  a  matter  of  law, 
in  believing  that  such  a  disclaimer  forfeited  the  estate.  Had 
she  understood  the  law  as  we  feel  bound  to  hold  it,  she 
would  have  sued  for  the  rent  on  the  lease,  as  she  certainly 
did  not  believe  the  defendant  was  seized  in  fee,  for  had 
she  credited  that  she  would  not  have  sued  at  all. 

The  judgment  should  be  affirmed. 

Mason,  J.  I  do  not  think  the  evidence  in  this  case  shows 
such  a  forfeiture  of  the  lease  as  allows  the  plaintiff  to 
recover  the  premises  in  this  action.  The  remedy  by 
ejectment  to  enforce  the  payment  of  rent  is  never  allowed 
except  where  a  right  of  reentry  for  non-payment  of  rent  is 
expressly  stipulated  for  between  the  parties.  ( Van  Rensselaer 
v.  JeweUy  2  Comst.,  141 ;  5  Denio>  121 ;  9  Watts,  258 ;  11 
John.,  162 ;  Bacon's  Abr.y  tit.  Rent,  JST,  4>)  The  refusal  to  pay 
rent  therefore  worked  no  forfeiture  of  the  lease,  as  the  lease 
in  question  gives  no  right  of  reentry  for  the  non-payment 
of  rent.  The  next  and  more  important  question  in  this 
case  is  whether  the  defendant  forfeited  this   lease  and 

Sel.— Vol.  V.  4 
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terminated  his  tenancy  by  a  parol  denial  of  his  tenancy  and 
disclaimer  of  the  plaintiff's  title,  and  claiming  to  own  the 
premises  himself. 

Upon  a  careful  examination  of  the  authorities  I  am 
satisfied  he  did  not.  It  must  be  admitted,  however,  that 
there  are  some  dicta  in  the  books  which  at  first  view  seem 
to  favor  a  forfeiture  upon  such  evidence.  Upon  a  careful 
examination  of  the  cases,  however,  it  will  be  found  that 
they  are  cases  of  a  tenancy  at  will  or  sufferance,  or  from 
year  to  year,  which  lasts  only  as  long  as  the  parties  please, 
and'where  what  is  called  a  disclaimer  is  evidence  of  the 
cessation  of  the  will ;  or  where  in  such  cases  it  has  been 
held  that  such  a  disclaimer  furnishes  evidence  in  answer  to 
the  disclaiming  party's  assertion  that  he  has  had  no  notice 
to  quit,  inasmuch  as  it  would  be  idle  to  prove  such  notice 
where  a  tenant  has  asserted  that  there  is  no  longer  any 
tenancy.  But  I  have  not  been  able  to  find  any  case  where 
the  judgment  of  the  court  has  proceeded  upon  the  distinct 
ground  that  a  parol  denial  of  the  landlord's  title  worked  a 
forfeiture  of  a  term  for  years. 

Mere  words  of  denial  or .  disclaimer  never  worked  a 
forfeiture  either  under  the  feudal  law,  or  the  more  enlightened 
common  law  of  England. 

The  rule  of  forfeiture  in  such  cases  is  laid  down  in  Bacon, 
Comyn  and  Cruise,  in  the  following  terms :  "  This  doctrine 
of  forfeiture  is  founded  on  a  rule  of  the  feudal  law,  that  if 
the  vassal  denied  the  tenure  he  forfeited  his  feud.  This 
denial  may  be  where  he  claims  the  reversion  himself,  or 
accepts  a  gift  of  it  from  a  stranger,  or  acknowledges  it  to 
be  in  a  stranger,  for  in  all  these  cases  he  denies  that  he  holds 
the  feud  from  the  lord ;  but  as  by  the  feudal  law  the  vassal 
was  to  be  convicted  of  this  denial,  so  in  the  English  com- 
mon law,  those  acts  which  plainly  amount  to  a  denial  must 
be  done  in  a  court  of  record  to  make  them  a  forfeiture, 
because  such  act  of  denial  appearing  on  the  record  is  equiva- 
lent to  a  conviction  upon  solemn  trial.    All  other  denials 
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that  might  be  used  by  great  lords  for  trepanning  their 
tenants,  and  for  a  pretence  to  seize  their  estates,  were  by 
otfr  law  rejected,  for  such  convictions  might  be  obtained 
without  any  just  cause,  but  the  denial  of  the  tenure  upon 
record  could  never  be  counterfeited  or  abused  to  any  injus- 
tice." (1  Cruise,  125 ;  Bacon's  Abr.,  title  Estate  for  Life  and 
Occupancy,  letter  C,  vol.  3,  p.  466,  Bouv*  ed.;  Comyn's  Dig., 
tit.  Forfeiture,  'A  (5),  note  a,  vol.  4,  p.  397.)  The  same 
doctrine  is  affirmed  by  the  Queen's  Bench  in  the  recent  case 
of  Graves  Sf  Dourne  v.  Wells  if  Trotvbridge  (10  AM.  if  Ellis, 
427),  where  it  was  expressly  held  that  such  a  parol  denial 
and  disclaimer  did  not  work  a  forfeiture.  ( See  Bacon's  Abr., 
tit.  Leases  and  Terms  for  Years,  Utter  T,  2,  vol.  5,  p.  668, 
Bouv.  ed.) 

The  same  rule  obtains  with  us.  (Jackson  ex  dem.  Livingston 
v.  Kisselbrack,  10  John.,  336  ;  7  John.,  186;  16  John.,  302; 
11  Wend.,  616 ;  15  Wend.,  400.)  This  must  be  so  under  our 
statute,  which  enacts  that  no  estate  or  interest  in  lands, 
other  than  leases  for  a  term  not  exceeding  one  year,  nor 
any  trust  or  power  over  or  concerning  lands,  or  in  any 
manner  relating  thereto,  shall.be  hereafter  created,  granted, 
assigned,  surrendered  or  declared,  unless  by  act  or  operation 
of  law,  or  by  deed  or  conveyance  in  writing  subscribed  by 
the  party  creating,  granting,  assigning,  surrendering  or 
declaring  the  same,  or  by  his  lawful  agent  thereunto  autho- 
rized by  writing.  (2  R.  5.,  134,  §  6.)  The  cases  of  Van 
Schaick  v.  Vincent  (4  Wend.,  633)  and  Van  Rensselaer  v.  Collins 
(11  John.,  1),  which  are  understood  to  contain  some  dicta 
holding  a  contrary  doctrine,  do  not  determine  anything 
hostile  to  the  views  which  we  have  above  expressed,  and 
they  are  satisfactorily  disposed  of  by  the  court  below. 

If  we  are  right  in  the  views  above  expressed,  then  this 
action  cannot  be  maintained:  first,  for  the  reason  that 
the  lease  does  not  provide  for  a  forfeiture  for  the  non- 
payment of  rent,  and  secondly,  because  these  parol  decla- 
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rations  of  denial  and  disclaimer  do  not  work  a  forfeiture 
thereof. 
The  judgment  of  the  court  should  be  affirmed. 

Morse,  J.,  did  not  hear  the  argument. 

All  the  other  judges  concurring, 

Judgment  affirmed 


Mason's  Executors  against  Alston  and  Wife. 

A  judgment  or  decree  concludes  the  parties  only  as  to  the  points  enLhrucett 
in  it. 

Where  a  hill  had  been  filed  praying  that  a  will  might  he  declared  void  on  the 
ground  that  though  duly  executed,  its  provisions  were  in  conflict  with  the 
statute,  and  some  of  the  defendants  had  admitted  in  their  answer  that  the 
win,  if  duly  executed,  was  nevertheless  void ;  and  the  bill  was  dismissed  on 
the  ground  that  the  will  was  not  in  its  terms  In  conflict  with  the  statute, 
the  question  of  its  execution  not  being  passed  upon;  it  was  Hda\  in  a 
subsequent  suit,  that  the  defendants  who  had  so  answered  were  not  thereby 
estopped  from  denying  the  due  execution  of  the  will. 

Appeal  from  a  judgment  of  the  supreme  court  in  the 
first  district.  The  action  was  brought  by  the  executors  of 
the  will  of  John  Mason,  deceased,  against  one  of  the. 
daughters  of  their  testator,  and  her  husband.  John  Mason 
died  September  26,  1839,  and  his  will  was  admitted  to 
probate,  and  letters  testamentary  issued  to  the  plaintifis  in 
this  action,  as  his  sole  executors,  on  the  25th  of  October 
following.  On  the  20th  of  October,  1840,  Mrs.  Alston  and 
her  husband  filed  before  the  surrogate  allegations  contesting 
the  probate.  Proofs  being  taken  under  these  allegations, 
the  probate  was  confirmed  by  the  surrogate,  whose  decision 
was  affirmed  on  appeal  to  the  circuit  judge,  in  November, 
1844.    A  further  appeal  was  taken  to  the  court  of  chancery, 
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and  the  supreme  court,  to  which  the  case  was  transferred 
under  the  new  constitution,  reversed  the  former  decisions, 
in  October,  1849,  and  awarded  an  issue  to  try  the  question 
of  the  due  execution  of  the  will.  It  was  the  trial  of  this 
issue  which  was  sought  to  be  enjoined  in  the  present 
action ;  and  a  perpetual  injunction  was  awarded  at  the 
special  term,  but  the  general  term,  on  appeal,  dismissed 
the  complaint.  The  grounds  on.  whicli  the  injunction  was 
asked  for  are  as  follows : 

On  the  26th  of  March,  1840,  James  Mason,  a  son  of  the 
testator,  filed  his  bill  in  chancery  against  the  present 
plaintifls  and  all  persons  interested  in  the  estate  of  John 
Mason,  including  Mr.  and  Mrs.  Alston.  The  bill  set  forth 
the  due  execution  of  the  will,  and  claimed  a  distribution  of 
the  estate,  as  in  case  of  intestacy,  on  the  ground  that  the 
trusts  declared  therein  were  repugnant  to  the  statutes,  and 
therefore  void.  On  the  30th  of  March,  1841,  Mr.  and 
Mrs.  Alston  filed  their  separate  answer  to  the  bill,  which 
contained  the  following  clause:  "And  these  defendants 
further  answering  admit  that  the  devise  of  real  and  personal 
estate  contained  in  the  said  instrument,  purporting  to  be 
the  last  will  and  testament  of  the  said  John  Mason,  if  said 
instrument  were  duly  executed  and  published  as  such,  is 
nevertheless,  as  these  defendants  are  advised  and  believe, 
utterly  null  and  void,  and  of  no  legal  effect." 

Upon  the  hearing  of  that  cause,  in  May,  1845,  there 
being  some  infant  defendants,  the  probate  of  the  will  was 
put  in  evidence ;  but  the  will  itself  was  not  proved.  The 
assistant  vice-chancellor,  Sandford,  decreed  that  the  bill 
be  dismissed,  on  the  ground  that  the  trusts  of  the  will 
were  unot  repugnant  to  the  provisions  of  the  Revised 
Statutes  or  laws  of  this  state."  In  1848  the  supreme  court 
at  general  term,  and  in  1849  the  court  of  appeals,  affirmed 
the  vice-chancellor's  decree.  (2  Comst.,  327.) 

It  was  claimed,  in  the  present  action,  that  the  defendants 
were  concluded  by  this  decree  from  contesting  the  due 
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execution  of  the  will ;  and  the  complaint  prayed  that  the 
trial  of  the  issue  might  be  enjoined. 

Daniel  Lord  for  appellants. 

I.  The  allegation  by  James  Mason  in  his  bill  in  chan- 
cery, that  John  Mason  duly  executed  the  will,  was  material, 
traversable  and  issuable,  without  which  being  admitted  or 
proved,  the  suit  could  not  have  proceeded,  nor  the  construc- 
tion of  the  trusts  asked  for,  nor  the  decree  made.  (Bowers  v. 
Smith,  10  Paige,  199 ;  Alfton  v.  Jones,  3  Barb.  Ch.  Rep.,  400.) 
The  decree  made  also  affirmed  the  existence  of  the  will, 
by  declaring  that  the  provisions  of  the  will  (not  of  such 
a  will  or  of  a  similar  will)  were  not  invalid. 

II.  The  allegation  in  the  bill  of  James  Mason,  that  the 
will  was  duly  executed,  called  for  an  answer  from  the  execu- 
tors, from  Mr.  and  Mrs  Alston,  and  from  all  the  defendants, 
either  admitting  or  denying  the  allegation.  On  such  plead- 
dings  a  decree  could  be  rightly  made,  not  only  between 
complainant  and  defendants,  but  as  between  codefendants. 
(Chamley  v.  Dwisany,  2  Sch.  and  Lef.,  709,  718 ;  Jones  v. 
Grant,  10  Paige,  350.)  Mr.  and  Mrs.  Alston,  in  her  right, 
had  interests  under  the  will,  and  were  necessary  parties  to 
the  suit  of  James  Mason.  The  necesity  of  making  all 
interested  parties  was,  that  one  decree  should  conclude  all. 
(Fabre  v.  Colden,  1  Paige,  167;  Stratum  v.  Payne,  3  Bro. 
Par.  Cos.  359,  as  to  the  omission  of  Cornelia  in  that  case ; 
Story  Eq.  Plead.,  §§  76  a,  76  c.) 

HE.  Any  party  defendant  to  the  chancery  suit  of  James 
Mason,  by  denying  the  execution  of  the  will,  could  have 
had  that  question  of  fact  disposed  of  by  means  of  that  suit* 
(1  Story  Eq.  Juris.,  §  1446  ;  Sheffield  v.  Buckingham,  1  Atk., 
630 ;  Van  Cortland  v.  Beekman,  6  Paige,  496.) 

IV.  A  decree  in  chancery,  and  a  judgment  at  law,  are 
conclusive  as  to  the  matter  put  in  issue  (whether  admitted 
or  denied)  by  the  plaintiff,  or  which  required  to  be  admitted 


ALBANY,  OCTOBER,  1853.  81 

Mason's  Executors  against  Alston. 

or  proved  to  warrant  the  decree,  and  which  the  parties 
could  have  controverted,  (Le  Chen  v.  (xouvemeur,  1  John.  Cos., 
501 ;  Marsh  v.  Pier,  4  Rawle,  273 ;  1  Greenleqf  En.,  §§  528, 
531 ;  Embury  v.  Conner,  3  Comst.,  522,  and  cases  eked.)  This 
conclusiveness  embraces  ail  the  allegations  of  the  plaintiff 
which  must  necessarily  have  been  admitted  or  proved  before 
the  decree  could  be  made.  (1  Greenleqf  Ev.,  534;  Kingsland 
v.  Spalding,  3  Barb.  Ch.  Rep.,  342.)  It  is  conclusive  not 
only  as  to  the  same  property  or  subject  claimed,  but  as  to 
other  property  or  subjects  dependent  on  the  same  title  or 
allegation  thus  passed  on.  {Doty  v.  Brown,  4  Comst.,  71,  and 
cases  there  cited;  Dias  v.  Bonchaud,  3  Denio,  238.)  It  is  reci- 
procally conclusive  on  all  parties ;  if  it  concludes  one,  it 
concludes  all.  "  Estoppels  are  reciprocal,  and  bind  both 
parties "  (Carver  v.  Jackson,  4  Peters,  87,  per  Story,  J.) ; 
and  a  party  having  two  claims  or  defences  upon  the  same 
transaction,  if  he  present  one  only,  is  concluded  by  a  judg- 
ment from  afterwards  setting  up  the  other.  (Bendemagle  v. 
Cocks,  19  Wend.,207,  and  cases  cited.)  The  decree,  founded  on 
an  admission  by  Mr.  and  Mrs.  Alston,  of  an  allegation  mate- 
rial, traversable,  essential  in  her  title,  and  which  she  might 
have  tried,  is  conclusive.  (Am.  Life  In.  Co.  v.  Mumford,  4 
Comst.,  483 ;  Ores.  Eq.  Ev.,  9, 10 ;  Phila.,  tip.,  Railroad  Co. 
V.  Howard,  13  How.  U.  S.  Rep.,  337.) 

V.  The  decree  is  not  less  effective,  because  it  is  a  decree 
in  equity,  than  if  it  had  been  in  a  suit  at  law.  (Smith  v. 
Kemochan,  7  Howard? s  U.  S.  Rep.,  216,  and  cases  there  cited; 
Pearce  v.  Gray,  2  Tounge  and  Coll.,  322 ;  Hopkins  v.  Lee,  6 
Wh.,  109.)  It  is  not  less  conclusive  because  it  is  a  decree 
of  dismissal;  for  it  was  made  on  pleadings  and  proofs.  (Ogs- 
bury  v.  Lafarge,  2  Comst.,  113.)  It  is  not  objectionable,  as 
not  involving  the  same  question  as  the  feigned  issue;  for 
the  alleged  execution  of  the  will  was  an  indispensable  ques- 
tion in  the  decree  as  much  as  on  the  feigned  issue/ 

VI.  The  effect  of  the  decree  as  conclusive,  was  not 
defeated  by  the  order  of  the  supreme  court  awarding  the 
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feigned  issue.  1.  The  appeal  pending  from  the  surrogate's 
decision  only  tried  the  correctness  of  that  decision,  not  the 
due  execution  of  the  will ;  it  admitted  of  no  new  pleading 
to  introduce  the  decree :  there  was  therefore  no  waiver  for 
not  pleading  it  (See  13  How.  U.  S.  R.,  336.)  2.  The  order 
of  the  supreme  court  affirmed  no  fact  whatever,  and  there- 
fore concluded  no  one  as  to  any  fact ;  it  merely  determined 
that,  on  certain  evidence  which  it  reviewed,  the  will  was 
not  proved  to  be  duly  executed.  3.  The  awarding  of  an 
issue  presented  the  first  opportunity  when  the  decree  could 
be  used  or  was  needed,  the  previous  decisions  all  having 
established  the  will.  4.  The  decree  gave  a  title  to  equi- 
table protection,  and  which  is  not  lost  by  any  laches  in  this 
case.  It  has  been  put  in  use  as  soon  as  it  was  needed. 
We  could  not  have  any  injunction  without  averring  some 
danger ;  which  we  could  not  before  aver,  having  the  testa- 
mentary decrees  all  with  us. 

Charles  (y  Conor  for  respondents. 

I.  A  former  judgment  or  decree  between  the  same  parties, 
is  conclusive  evidence  only  of  the  facts  which  were  in  issue 
and  decided;  and  not  of  facts  which  were  assumed  or 
admitted  for  the  purpose  of  the  former  suit.  1.  The  cases 
in  which  this  doctrine  of  estoppel  is  laid  down,  are  all 
instances  of  a  matter  before  disputed  and  tried.  (Gardner  v. 
Buckbee,  3  Cow.,  126 ;  4  Cow.,  559 ;  10  Wend.,  83  ;  1  Starkie, 
347 ;  Smith  v.  Kernochan,  7  Howard's  U.  S.  R„  163,  217 ; 
Le  Guen  v.  Gouoemeur,  1  Johns.  Cases,  492,  and  the  notes  to 
Mr.  Shepartfs  edition.)  2.  Allegations  and  admissions  in 
pleading  are  made  only  for  the  purpose  of  the  suit,  and 
may  always  be  contested  in  another  case.  (1.)  Allegations 
in  pleading  are  not  even  prima  facie  evidence  in  another 
action.  (Wright  v.  Doe  ex  dan.  Tatham,  1  Ad.  if  Ellis,  3; 
Call  v.  Dunning,  4  Bast,  53;  6  HiU,  306;  20  Pick.,  20; 
Doe  v.  Stfboum,  7  T.R.,3;  1  Phillips  Bv.  358, part  2,  ch. 
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4,  §  1.)  (2.)  To  exclude  a  possible  doubtr  on  this  point,  the 
protestation  was  formerly  used,  which  w$s  an  idle  and  useless 
form.  (1  Chitty's  Pleadings,  6$0 ;  8  Wend.,  133 ;  Garter  v. 
James,  13  Mees.  Sf  W.,  138 ;  2  Dowling  Sf  L.  Prac.  Cases, 
236;  Magauran  y.  Patterson,  6  S.  SfR.,  28.)  (3.)  Accord- 
ingly a  judgment  by  default  is  never  evidence  of  any  fact 
embraced  in  the  judgment.  (Jones  v.  Reynolds,  7  Carr.  8fP., 
335  ;  3  Cow.,  120,  illustrates  this.) 

II.  A  judgment  on  demurrer  is  never  a  bar  to  another 
action,  unless  the  second  action  present  the  precise  case 
made  by  the  pleadings  in  the  first ;  and  the  test  whether  a 
former  action  and  determination  form  a  bar.  is,  whether 
the  evidence  offered  in  the  second  action,  would  have 
supported  the  first  action.  (Miller  v.  Manice,  6  Hill,  122 ; , 
Crandall  v.  Gallup,  12  Conn.,  373 ;  Lampden  v.  Kedgtmn,  1 
Mod.,  207 ;  Stephens  v.  Dunbar,  1  Block/.,  56 ;  Cowen  and 
Hill,  note  589,  to  page  334  of  Phillips*  Evidence,  vol.  2,  ch. 
2,  $  2,  p.  334 ;  2  Johns.,  230 ;  2  W.  Blackst.,  830.) 

HI.  Where  a  judgment  is  rendered  upon  an  admission, 
the  judgment  takes  effect,  and  finally  establishes  the  right 
of  the  party  to  the  thing  recovered.  But  this  rests  upon  a 
principle  entirely  different  from  the  incidental  use  of  a 
judgment  as  evidence  of  a  fact. 

IV.  The  executors  might  have  had  the  benefit  of  the 
principle  that  a  judgment  is  conclusive  in  respect  to  the 
right  thereby  established,  by  filing  a  bill  to  establish  and 
carry  into  execution  the  trusts  of  the  will  in  question.  If, 
in  such  a  suit,  they  had  failed  to  establish  the  will,  their 
bill  would  have  been  dismissed ;  if  they  had  succeeded  in 
establishing  it,  either  by  proof,  admission  or  default,  they 
would  have  obtained  a  decree  establishing  the  trusts  and 
awarding  the  trust  estate  to  them  for  the  purposes  of  the 
trust.  Such  decree  would  have  been  final.  (14  Wend.,  273; 
2  Coxe's  Ch.  Cos.,  225 ;  Mitfordfs  Pig.,  171,  ed.  of  1849 ; 
Waterton  v.  Croft,  6  Simons,  431 ;  Sheffield  v.  D.  ofBuckingh., 
1  Atk.,  628 ;    Taiham  v.  Wright,  2  Russ.  SfMylne,  1.) 

Sel. — Vol.  V.  5 
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V.  The  notion  that  Mrs.  Alston  is  precluded  by  the 
decree  in  James  Mason's  suit,  is  not  only  against  authority, 
but  inconsistent  with  any  reasonable  view  of  the  matter. 
Had  she  denied  the  will,  the  executors  admitting  it,  the 
plaintiff  would  not  have  been  obliged  to  prove  it.  If,  being 
admitted  to  a  trial,  she  had  disproved  the  will,  the  bill 
would  have  been  dismissed.  It  was  dismissed ;  so  the  result 
was  the  same  as  if  she  had  disproved  it.  Had  a  jury  in  an 
issue  between  her  and  James  Mason,  the  plaintiff  in  that 
suit,  found  that  the  will  was  duly  proved  without  evidence, 
on  illegal  evidence,  or  under  an  erroneous  charge,  she  could 
not  have  obtained  a  new  trial.  At  the  hearing,  instead  of 
awarding  such  new  trial  the  court  would  have  dismissed 
~  the  bill,  on  the  ground  that,  even  admitting  his  facts,  the 
plaintiff  was  entitled  to  no  relief.  From  this  decree  she 
could  not  have  appealed. 

Willaed,  J.,  delivered  the  opinion  of  the  court. 

The  object  of  the  bill  filed  by  James  Mason  against  the 
executors  of  his  father's  will  and  others  interested  in  that 
eestate,  was  to  have  the  provisions  of  that  will  declared 
inoperative  and  void,  as  contrary  to  the  statute,  and  the 
estate  distributed  in  the  same  manner  as  if  the  testator  had 
died  intestate.  All  the  parties  engaged  in  that  litigation  took 
for  granted  the  valid  execution  of  the  will.  The  sole  matter 
in  controversy  which  was  passed  upon  and  decided  in  the 
courts  was  whether  the  provisions  in  the  will  were  in  conflict 
with  the  Revised  Statutes.  The  courts  held  they  were 
not.  (Mason  v.  Mason's  Executors,  2  Sandf.  (7A.  Rep.,  432; 
Mason  v.  Jones,  13  Barb.,  461,  affiitned  in  this  court.) 

The  decision  of  that  question  did  not  prevent  any  of  the 
next  of  kin,  although  parties  to  that  suit,  from  contesting 
the  validity  of  the  will  by  a  direct  proceeding  before  the 
surrogate,  in  the  manner  pointed  out  by  the  statute.  In 
that  proceeding  the  only  inquiry  is  whether  the  instrument 
in  question  is  the  last  will  and  testament  of  the-  supposed 
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testator.  This  goes  to  the  factum>  the  legal  execution  of 
the  will  only.  The  other  action  made  no  issue  upon  this 
point,  and  its  admission  of  the  execution  of  the  will  is 
merely  argumentative.  It  was  not  put  in  issue  by  the 
cause,  nor  could  it  have  been  made  a  material  issue  in  that 
action.  One  of  the  principles  in  relation  to  an  estoppel  is, 
that* it  must  be  certain  to  every  intent,  and  not  be  taken  by 
argument  or  inference.  (Co.  Litt.,  352,  6.)  'The  bill  filed  by 
James  Mason  was  not  filed  to  carry  out  the  provisions  of 
the  will.  It  was  filed  in  hostility  to  the  disposition  of  the 
testator's  property  therein  made.  It  did  not  call  upon  the 
defendants  to  admit  or  deny  the  execution  of  the  will,  and  the 
answer  does  not  admit  it,  but  speaks  of  it  as  an  instrument 
purporting  to  be  the  last  will  and  testament  of  the  deceased. 

This  case  does  not  fall  within  the  doctrine  of  estoppel, 
concluding  the  plaintiffs  from  asserting  the  truth ;  nor  is 
the  doctrine  of  Le  Guen  v.  Govvemeur  and  Kemble  (1  John. 
Ca.,  492-602)  applicable  to  it. 

I  think  the  judgment  of  the  supreme  court  should  be 
affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 
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Where  a  lease  contains  a  clause,  that  in  case  of  a  violation  of  any  of  its  con- 
ditions the  relation  of  landlord  and  tenant,  at  the  option  of  the  former,  shall 
wholly  cease,  and  the  landlord  shall  he  entitled  to  and  recover  immediate 
possession  of  the  premises,  under  the  statute  for  holding  over  after  the  expi- 
ration of  the  term,  without  any  notice  other  than  by  the  usual  summons; 
default  in  the  payment  of  rent  does  not  constitute  such  a  holding  over  as  to 
authorize  summary  proceedings  to  recover  the  premises  under  the  statute 
referred  to. 

Such  a  clause  creating  a  condition  only,  and  not  a  conditional  Umitafiion,  the 
estate  is  not  absolutely  determined  by  the  breach, 
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The  statutes  not  giving  to  any  officer  jurisdiction  to  remove  the  tenant  by  a 
,  warrant  in  such  case,  it  cannot  be  given  by  the  consent  of  the  parties. 

The  lease  upon  which  the  question  in  this  case  arises 
contains  the  following  clause :  "  The  above  lease  is  upon 
the  following  conditions,  all  and  every  of  which  the  party 
of  the  second  part  covenants  with  the  party  of  the  first  part 
to  perform  and  keep ;"  then  follow  certain  conditions  speci- 
fied under  five  separate  heads,  of  which  the  second,  the  only 
one  material  here,  is :  "  that  he  (the  lessee)  will  not  use  the 
premises  nor  permit  any  part  thereof  to  be  used  for  any 
business  or  purpose  deemed  extra  hazardous,  without  written 
consent  by  the  lessor."  After  stating  the  conditions,  this 
clause  follows  :  "  Lastly,  it  is  expressly  agreed  between  the 
parties  aforesaid,  that  in  case  of  the  non-fulfilment  or  viola- 
tion of  any  or  either  of  the  above  conditions,  the  said  hiring 
and  the  relation  of  landlord  and  tenant,  at  the  option  of  the 
party  of  the  first  part,  shall  wholly  cease  and  determine ; 
and  it  is  agreed  that  the  said  party  of  the  first  part,  or  his 
agent,  shall  be  entitled  to  and  recover  immediate  possession 
of  said  premises,  under  the  Statute  for  holding  over  after  the 
expiration  of  the  term,  without  any  notice  other  than  by 
the  usual  summons."  The  lease  bears  date  February  21, 
1845,  On  the  15th  of  September,  1848,  the  lessee  was 
removed  under  a  warrant  issued  in  a  summary  proceeding 
to  recover  possession,  under  the  statutes.  The  proceedings 
were  removed  by  certiorari  into  the  supreme  court  and  there 
reversed,  and  the  lessor  has  appealed  to  this  court. 

James  T.  Brady  for  the  appellant. 

TV.  M.  Allen  for  the  respondent. 

Johnson,  J*  The  appellant's  case  is  subject  to  a  fatal 
objection  in  this,  that  the  provision  in  the  lease  upon  which 
he  has  proceeded  creates  a  condition  merely,  and  not  a  con- 
ditional limitation.  The  lessor  upon  breach  is  not  to  be  in 
immediately  of  his  former  estate,  but  at  his  option  the 
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hiring  and  the  relation  of  landlord  and  tenant  are  to  cease, 
and  are  of  course  to  continue  until  he  shall  otherwise  elect. 
"  Where  an  estate  is  so  expressly  limited  by  tbfe  words  of  its 
creation  that  it  cannot  endure  for  any  longer  time  than 
until  the  contingency  happens  upon  which  the  estate  is  to 
fail,  this  is  a  limitation.  On  the  other  hand,  when  an  estate 
is  expressly  granted  upon  condition  in  deed,  the  law  permits 
it  to  endure  beyond  the  time  of  the  contingency  happening, 
unless  the  grantor  takes  advantage  of  the  breach  of  condi- 
tion by  making  entry,  &c."  (Crabb's  Law  of  Real  Prop., 
§  2135.)  This  is  clearly  the  rule  as  to  estates  greater  than 
estates  for  years ;  and  as  to  the  latter  if  the  rule  in  any  case 
be  different,  yet  where  the  condition  is  so  framed  that  the 
estate  is  void  only  at  the  election  of  the  lessor,  the  same 
rule  applies.  (Parmelee  v.  Oswego  fy  Syr.  R.  R.  Co.,  2  Sdd., 
80.)  If  this  be  so,  then  Oakley  v.  Schoonmaker  (15  Wend., 
226)  is  in  point.  That  case  holds  that  by  the  "  expiration 
of  the  term  "  in  2  B.  &,  513,  §  28,  sub.  1,  a  forfeiture  on 
breach  of  condition  is  not  meant,  and  the  determination  of 
that  case  is  plainly  right.  (See  also  Benjamin  v.  Benjamin,  1 
Seld.,383.) 

The  only  remaining  point  is  whether  the  covenant  con- 
tained at  the  end  of  the  lease  either  confers  jurisdiction  to 
proceed  under  the  statute  in  respect  to  summary  proceed- 
ings, or  precludes  the  lessee  from  .objecting  for  the  want 
of  jurisdiction.  The  law  and  not  the  consent  of  parties 
confers  jurisdiction,  and  that  rule  could  have  no  practical 
force,  if  consent  given  in  whatever  form  could  preclude 
inquiry  as  to  the  lawfulness  of  the  jurisdiction. 

The  judgment  of  the  supreme  court  should  be  affirmed; 
with  costs. 

Denio,  J.,  did  not  hear  the  argument* 

All  the  other  judges  concurring, 

Judgment  affirmed. 
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kclNTTBE  against  The  People. 

Where  one  of  two  defendants,  jointly  indicted  for  felony,  is  separately  tried  in 
accordance  with  his  own  demand,  his  codefendant  is  not  a  competent 
witness  in  his  favor.  g 

Error  to  the  supreme  court  in  the  fifth  district.  Alanson 
Mclntyre,  the  plaintiff  in  error,  and  Carrington  Mclntyre 
were  jointly  indicted  for  burglary  and  larceny.  When  the 
case  was  moved  by  the  district  attorney  for  trial  at  the 
Madison  county  court  of  sessions,  the  defendants  demanded 
separate  trials,  and  that  Carrington  Mclntyre  be  tried  first. 
The  district  attorney  elected  to  try  Alanson  first;  the 
court  sustained  his  right  to  do  so,  and  the  defendant 
excepted.  On  the  trial  the  defendant  proposed  to  examine 
his  codefendant,  Carrington,  as  a  witness  in  his  behalf;  the 
court  excluded  the  witness  and  the  defendant  excepted. 
The  defendant  was  convicted  and  sentenced,  and  the  sentence 
confirmed  by  the  supreme  court.  The  case  came  before 
this  court  on  the  exceptions. 

D.  Brown  for  the  plaintiff  in  error. 

W.  E.  Lansing  for  the  defendants  in  error. 

Mason,  J.,  delivered  the  opinion  of  the  court. 

The  only  question  presented  by  the  bill  of  exceptions  in 
this  case  is  whether  a  codefendant  in  an  indictment  for  a 
felony,  where  a  separate  trial  is  demanded  and  allowed,  is 
entitled  to  have  his  codefendant,  who  is  a  party  to  the  record 
but  who  is  not  on  trial,  sworn  as  a  witness.  This  distinct 
question  was  presented  to  the  supreme  court  of  this  state  forty 
years  ago,  in  the  case  of  The  People  v.  Bill  (10  John.,  95), 
and  the  incompetency  of  the  witness  was  declared  by  the 
unanimous  judgment  of  the  court. 
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t  The  question  was  presented  to  that  court  again  in  1838, 
in  the  case  of  The  People  v.  Williams  (19  Wend.,  377),  and 
they  adhered  to  the  rule  laid  down  in  the  former  case,  and 
pronounced  against  the  competency. 

The  same  question  came  before  the  supreme  court  of 
Massachusetts  in  the  case  of  The  Commonwealth  v.  Marsh 
and  Barton  (10  Pick.,  57),  and  the  same  rule  was  affirmed. 
In  that  case  the  defendants  were  jointly  indicted  for  uttering 
a  forged  note,  and  the  trial  of  one  was  postponed.  It  was 
held  that  he  could  not  be  called  as  a  witness  upon  the  trial 
of  the  other  for  the  party  on  trial,  and  the  case  of  The 
People  v.  Bill  was  cited  as  authority. 

The  same  rule  is  held  by  the  courts  of  Virginia  (Campbell 
v.  The  Commonwealth,  2  Virg.  Cos.,  314),  and  such  I 
understand  to  be  the  law  of  Westminster  Hall.  (1  Phil. 
Ev.,  74 ;  PeaMs  Ev.,  100,  note  1 ;  Hale's  P.  C,  306 ;  Rex  v. 
Lqfone,  5  Esp.,  154.)  Whatever  may  be  the  rule  elsewhere, 
such  has  been  the  settled  rule  of  the  courts  in  this  state 
ever  since  the  case  of  The  People  v.  Bill  was,  decided,  in 
1813.  It  seems  to  me,  therefore,  that  upon  the  maxim 
stare  decisis  et  non  qtiieta  movere,  we  should  affirm  this  judg- 
ment without  discussing  the  reasons  upon  which  it  is 
founded.  I  have  not  been  able,  however,  to  discover  any 
good  reason  or  authority  for  adopting  a  different  rule. 

There  is  nothing  in. the  point  raised  that  the  defendant 
was  entitled  to  have  his  codefendant,  who  had  demanded  a 
separate  trial,  first  tried. 

The  judgment  should  be  affirmed. 

Willakd,  Gardiner,  Johnson  and  Taggart,  Js.,  con- 
curred in  the  foregoing  opinion. 

Denio,  J.,  did  not  hear  the  argument. 

Ruggles,  Ch.  J.,  and  Morse,  J.,  gave  no  opinion. 

Judgment  affirmed. 
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Edgeeton  against  Thomas* 

A  husband  who  is  present  at  the  execution  of  a  mortgage  by  his  wife  of  his 
personal  property,  and  who  assents  to  the  execution,  is  as  effectually  bounds  by 
the  mortgage  as  if  executed  by  himself.    It  is  in  effect  his  mortgage. 

Action  for  the  wrongful  taking  and  conversion  of  two 
oxen,  twenty  tons  of  hay,  a  quantity  of  oats,  barley,  &c, 
the  property  of  Edgerton. 

The  jjroperty  was  taken  by  the  defendant  as  sheriff  of 
Delaware  county,  on  the  farm  occupied  by  Charles  L. 
Strong  and  wife,  and  by  virtue  of  an  execution  against 
Strong,  Who,  the  defendant  insisted,  was  the  owner  of  the 
property  taken.  The  farm  had  been  conveyed  by  the 
relatives  of  Mrs.  Strong  to  trustees  for  her  use,  the  rents 
and  profits  to  be  received  by  her  free  from  the  control  of 
her  husband.  Mrs.  Strong  and  her  husband  had  resided  on 
the  farm  some  time,  but  the  wife  had  directed  its  manage* 
ment,  and  borrowed  money  of  the  plaintiffs  on  her  own 
account,  with  which  she  purchased  the  oxen  sold  by  the 
defendant,  and  also  seed  wheat,  &c,  for  the  farm.  The 
crops  taken  were  raised  on  the  farm*  Prior  to  the  levy, 
Mrs.  Strong,  to  fcecure  the  payment  to  the  plaintiff  of  her 
indebtedness  to  him,  executed  to  him  a  chattel  mortgage 
upon  the  property  in  question.  Her  husband  was  present 
when  the  mortgage  was  executed,  and  assented  to  it.  By 
virtue  of  this  mortgage  the  plaintiff  claimed  the  property. 

The  defendant  insisted  that  the  trusts  in  the  deed  of  the 
farm  were  not  such  as  were  allowed  by  statute,  and 
that  the  fee  therefore  vested  in  Mrs.  Strong ;  that  her 
husband  as  tenant  by  the  courtesy  initiate  was  the  owner  of  the 
rents  and  profits,  and  that  the  property  in  dispute  was 
therefore  liable  to  seizure  on  execution  against  him. 
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The  cause  was  brought  to  trial  in  October,  1850,  at  the 
Delaware  circuit,  before  Mr.  Justice  Shanklakd,  a  jury 
being  waived.  Judgment  was  rendered  for  the  plaintiff  for 
the  whole  amount  claimed,  and  affirmed  on  appeal  to  general 
term. 

S.  Beardsley  for  the  appellant. 
N.  Hill,  Jr.  for  the  respondent. 

Willa&d,  J.,  delivered  the  opinion  of  the  court* 

As  between  the  plaintiff  in  this  cause  and  Charles  L.  Strong, 
the  bill  of  sale  and  mortgage  were  a  valid  and  effectual 
transfer  of  the  property  from  the  latter  to  the  former. 
Strong  stood  by  and  saw  his  wife  execute  those  instruments 
with  a  view  to  secure  the  plaintiff  for  his  cash  advances  to 
her,  and  assented  to  it.  She  then  became  his  agent  for 
that  purpose,  and  he  is  as  much  bound  as  if  he  had 
executed  them  himself.  In  Hopkins  v.  Mollineux  (4  Wend , 
465),  it  was  held  that  the  wife  may  act  as  the  agent  of  her 
husband,  and  a  subsequent  acknowledgment  or  ratification 
of  her  acts  by  the  husband  is  evidence  of  and  equivalent  to 
an  original  authority.  (Church  v.  Landers,  10  Wend.,  79 ; 
Riley  v.  Suydam,  4  Barb.,  222  ;  Preslwich  v.  Marshall,  4  C.  Sf 
P.,  594 ;  Miller  v.  Ddamater,  12  Wend.,  433.)  This  case  is 
stronger  than  any  of  those  cited,  as  the  husband  was  by 
and  expressly  assented  to  the  act  of  the  wife.  It  is  there- 
fore as  obligatory  upon  him  as  if  it  had  been  his  personal 
act. 

The  defendant  claiming  the  property  under  the  execution 
against  Strong,  can  have  no  better  right  than  Strong  himself 
had.  If  Strong  had  previously  parted  with  his  title,  either 
by  his  personal  act,  or  through  the  intervention  of  an  agent, 
the  sheriff  could  obtain  none  by  levy  under  the  execution. 
The  sheriff  could  seize  only  the  property  of  Charles  L. 
Strong. 

Skl.— Vol.  V.  6 
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The  objections  at  the  trial  were  not  intended  to  raise 
the  question  whether  the  sale  to  the  plaintiff  was  with 
intent  to  defraud  the  creditors  of  Strong.  Even  had  they 
assumed  that  shape,  the  evidence  does  not  tend  to  prove 
fraud.  There  was  a  good  consideration  for  the  sale.  But 
the  case  arises  on  bill  of  exceptions,  and  the  defendant  can 
insist  upon  no  point  which  was  not  distinctly  presented  in 
the  court  below.  (Staring  v.  Bowen,  6  Barb.,  109 ;  Ford  v. 
Monroe,  20  Wend.,  210.)  The  ground  taken  there  was  that 
the  property  belonged  to  the  husband,  and  the  wife  could 
not  sell  it.  The  proof  is  that  the  wife  sold  it  with  the 
assent  of  the  husband.  This  fact  was  not  disputed,  and  it 
clearly  presents  a  different  question  from  that  relied  on  by 
the  defendant. 

Whatever  may  have  been  the  decision  of  the  court  below 
on  the  other  points,  the  one  just  considered  is  decisive  of 
the  action.  If  the  property  belonged  to  the  plaintiff  at  the 
time  of  the  levy  and  sale,  and  not  to  Strong,  the  execution 
debtor,  the  plaintiff  was  entitled  to  recover. 

Morse,  J.,  was  not  present. 

All  the  other  Judges  concurring, 

Judgment  affirmed. 


McCrackan  against  Valentine's  Executors  and  others. 

When,  in  an  action  of  foreclosure,  a  decree  has  been  made  upon  pleadings  and 
proofs,  appointing  a  referee  to  compute  the  amount  due,  to  examine  the 
plaintiff  as  to  payments,  and  to  take  proof  of  the  allegations  of  the  bill  as 
against  an  absent  defendant,  and  directing  a  sale  of  the  premises  on  the  con- 
firmation of  the  report,  the  parties  who  have  appeared  and  answered  are 
concluded  by  such  decree  as  to  the  issues  in  the  pleadings ;  and  the  referee 
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has  no  right  to  examine  the  plaintiff  as  to  any  facts  except  those  relating  to 
payments  on  the  mortgage ;  nor  to  examine  the  absent  defendant  in  bohalf 
of  his  codefendants  as  to  a  defence  of  fraud  set  up  in  the  answer. 

The  bill  of  complaint  in  this  cause  was  filed  before  the 
vice-chancellor  of  the  first  circuit,  in  September,  1846,  to 
foreclose  a  mortgage  executed  by  Catharine  Valentine, 
deceased,  to  secure  the  payment  of  a  bond  of  James  A. 
Valentine  (her  son),  for  $2500.  The  bill  was  taken  as  con- 
fessed against  J.  A.  Valentine  as  an  absent  defendant.  The 
other  defendants,  the  executors  and  devisees  of  Mrs.  Valen- 
tine, put  in  an  answer  denying  that  anything  was  due  on 
the  mortgage,  and  alleging  fraud  and  false  pretences  in 
procuring  the  mortgage  to  be  executed,  to  which  there  was 
the  usual  general  replication.  The  cause  was  heard  on 
pleadings  and  proofs,  in  September,  1849,  by  the  superior 
court,  to  which  it  had  been  transferred  in  accordance  with 
the  statute ;  and  a  decree  was  made  referring  it  to  John  M. 
Knox,  to  ascertain  and  compute  the  amount  due  the 
complainant  on  the  bond  and  mortgage,  to  examine  the 
complainant  on  oath  as  to  payments  made  on  the  mortgage, 
and  to  take  proof  of  the  facts  and  circumstances  stated  in 
the  bill ;  and  directing  that  upon  the  coming  in  and  confir- 
mation of  the  report  the  mortgaged  premises  should  be  sold. 

Upon  the  reference,  the  executors  proposed  to  examine 
James  A.  Valentine,  the  principal  debtor,  as  a  witness  in 
behalf  of  his  codefendants,  without  an  order  for  that  pur- 
pose, and  without  a  release.  They  also  proposed  to  examine 
the  complainant  as  to  matters  other  than  the  payments  on 
the  mortgage.  Both  these  propositions  were  overruled  by 
the  referee,  and  the  defendants  excepted  to  his  decisions. 

The  report  and  rulings  of  the  referee  were  confirmed  by 
the  court  at  general  term,  and  the  defendants  appealed  to 
this  court. 

Charles  W.  Sandford  for  the  appellants. 
J.  V.  L.  Pruyn  for  the  respondent. 
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G-ardiner,  J.  The  ruling  of  the  referee  (which  was 
confirmed  by  the  superior  court)  in  excluding  the  testimony 
offered  by  the  defendants,  presents  the  only  question  in  the 
case. 

As  to  the  last  exception,  the  examination  of  the  complain- 
ant was  expressly  limited  by  the  decree  of  reference  to  the 
subject  of  payments  upon  the  bond  and  mortgage.  The 
referee  had  no  discretion,  but  was  bound  to  pursue  the 
directions  contained  in  the  decree  under  which  he  acted. 
There  was  no  error  therefore  in  his  decision  in  this  particu- 
lar. It  is  true  that  these  defendants  have  appealed  from 
the  whole  decree,  but  as  the  proofs  are  not  before  us,  we 
have  not  the  means  of  determining  whether  the  decree  of 
reference  was  or  was  not  justified. 

The  referee  was  also  correct  in  refusing  to  allow  James 
A.  Valentine  to  be  examined  as  a  witness  for  his  codefen- 
dants.  This  offer,  like  the  preceding  one  in  reference  to 
the  examination  of  the  complainant,  was  not  limited  to  an 
inquiry  as  to  the  payments  made  or  the  sum  due  upon  the 
securities,  but  the  evidence  was,  intended  to  bear  upon  the 
issue  joined  between  the  parties  as. to  the  validity  of  the 
mortgage,  and  to  re-try  a  question  which  had  already  been 
adjudicated  in  favor  of  the  complainant.  This  was  a  right 
which  the  defendants  could  not  exercise  in  that  stage  of  the 
proceedings. 

The  Code  does  not  aid  the  defendants.  For  if  we  assume 
that  it  abolished  the  old  rules  in  chancery,  and  was  as  poten- 
tial in  these  respects  as  insisted  by  the  counsel  for  the  defen- 
dants, yet  he  has  not  claimed  that  the  Code  was  designed 
to  give  the  parties  a  right  to  litigate  the  matters  in  issue 
twice  in  every  equity  case :  once  preliminary  to  a  hearing 
on  the  merits,  and  a  second  time  before  the  master,  under 
the  order  of  reference. 

The  judgment  of  the  superior  court  should  be  affirmed, 
with  costs. 
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Taggaet,  J.  The  great  difficulty  in  the  appellants'  case 
consists  in  their  being  entirely  too  late  with  their  proof. 
They  waited  until  after  the  hearing  and  decision  in  the  cause 
upon  pleadings  and  proofs,  and  then  attempted  to  establish 
the  defence  set  up  in  their  answer.  This  they  had  no  right 
to  do.  They  ought  to  have  interposed  their  defence  and 
offered  their  testimony  before  the  decree  under  which  the 
referee  was  acting  was  made.  A  defendant  in  a  common 
law  action  might  with  the  same  propriety  offer  to  prove  his 
plea  or  answer  after  the  verdict  was  rendered  against  him, 
as  the  defendants  in  this  cause  to  prove  their  answer  after 
the  decree  had  passed  against  them.  It  is  therefore  unne- 
cessary to  pass  upon  the  reasons  assigned  by  the  referee  for 
not  examining  Valentine,  as  there  is  a  good  and  valid  reason, 
not  assigned  by  him,  for  sustaining  the  decree. 

Denio,  J.,  did  not  hear  the  argument. 

All  the  other  Judges  concurring, 

Judgment  affirmed. 


A  tenant  cannot  controvert  the  title  of  one  under  whom  he  has  occupied,  and 

whose  title  he  has  recognized. 
No  presumption,  from  lapse  of  time,  of  the  payment  of  a  mortgage,  can  arise 

under  our  statutes  within  twenty  years  after  the  mortgage  becomes  due. 
A  mortgage  executed  by  a  lunatic  is  voidable  only,  not  void ;   and  no  person 

except  one  claiming  an  interest  under  the  mortgagor  can  set  up  his  insanity 

as  a  defence  against  a  title  derived  through  the  mortgage. 

Action  to  recover  possession  of  land. 

On  the  1st  of  July,  1818,  Bateman  Wells,  who  was  then 
owner  and  in  possession,  executed  a  mortgage  of  the  pre- 
mises in  question  to  Russell  Wells,  payable  in  one  year  from 
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its  date.  The  mortgage  was  foreclosed  by  advertisement 
under  the  statute,  by  Leonard  Wells,  executor  of  the  will 
of  the  mortgagee.  The  first  publication  of  the  notice  of 
sale  was  made  June  19, 1839 ;  and  the  premises  were  sold 
in  December  following  to  Samuel  A.  Gilbert.  After  the 
purchase  by  Gilbert,  the  widow  of  the  mortgagor  was 
allowed  to  remain  in  possession  of  the  premises  until  her 
death  in  1842,  when  Gilbert  took  possession  and  rented  the 
place  to  the  defendant,  who  was  son-in-law  to  the  mort- 
gagor, and  who  paid  rent  to  Gilbert  as  his  landlord.  In 
1847  Gilbert  conveyed  the  premises  to  the  plaintiff  Silk, 
wife  of  the  plaintiff  William  S.  Ingraham.  The  defendant 
then  attorned  to  the  plaintiffs,  and  agreed  to  pay  a  certain 
rent  for  the  lands ;  but  in  1848,  upon  a  demand  of  rent,  he 
refused  to  pay  rent  any  longer,  on  the  ground  that  the  place 
was  as  much  his  own  as  the  plaintiffs1.  In  1849  the  plain- 
tiffs brought  this  action. 

Upon  the  trial  before  Mr.  Justice  Willaed  and  a  jury, 
the  above  facts  having  been  shown  on  the  part  of  the  plain- 
tiffs, a  nonsuit  was  moved  for  and  refused  by  the  court,  to 
which  decision  the  defendant  excepted.  Other  rulings  to 
which  exceptions  were  taken  are  sufficiently  stated  in  the 
opinion  of  Gardiner,  J. 

Judgment  was  rendered  for  the  plaintiffs,  and  affirmed  at 
general  term  (12  Barb.,  9),  from  which  the  defendant  has 
appealed. 

Piatt  Potter  for  the  appellant. 

John  Wells  for  the  respondents. 

Gardiner,  J.  With  the  evidence  which  had  been 
adduced  by  the  plaintiffs  when  the  motion  for  a  nonsuit 
was  made,  the  learned  judge  was  correct  in  refusing  the 
motion.  Neither  a  demand  of  possession  nor  notice  to  quit 
was  necessary,  if  the  jury  were  satisfied  that  a  tenancy,  or 
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the  relation  of  vendor  and  purchaser,  existed  between  the 
plaintiffs  or  those  under  whom  they  claimed,  and  the  defen- 
dant, and  that  the  latter  had  repudiated  that  relation  by 
setting  up  a  claim  in  hostility  to  the  title  of  his  landlord  or 
vendor.  (Taylor  L.  Sf  T.,  47,  and  cases;  3  Wend.,  339;  Adams 
Eg.,  104;  2  Phil.  Ev.,  276,  2d  ed.) 

In  the  second  place,  a  recognition  by  the  defendant,  being 
in  possession,  of  the  title  of  the  plaintiffs  or  of  their  gran- 
tor, in  the  manner  above  mentioned,  would  estop  the  former 
from  insisting  that  his  lessor  or  vendor  had  no  legal  title  to 
the  premises,  unless  he  could  show/hat  the  acknowledg- 
ment was  produced  by  imposition,  or  made  under  misappre- 
hension of  his  rights.  (7  Cotton,  717;  7  Wend.,  401;  Cotoen 
if  Hill,  Notes,  201.)  When  the  motion  was  made  nothing 
of  this  kind  had  been  proved  or  suggested. 

The  defendant  subsequently  proposed  that  it  should  be 
submitted  to  the  jury,  whether  from  lapse  of  time  they 
would  not  presume  payment  of  the  mortgage  prior  to  the 
period  when  it  was  attempted  to  be  foreclosed.  The  judge 
refused  to  submit  the  question,  and  the  defendant  excepted. 
The  mortgage  had  run  less  than  twenty  years,  from  the  1st 
of  July,  1819,  when  it  became  due,  to  the  date  of  the  first 
publication  of  the  notice  of  sale.  The  statute  entitled 
"  Of  the  presumption  of  payment  arising  from  lapse  of  time" 
(2  R.  S.,  301,  §  48),  provides  that  "  after  the  expiration  of 
twenty  years  from  the  time  the  right  of  action  shall  accrue,' 
upon  any  sealed  instrument  for  the  payment  of  money,  such 
right  shall  be  presumed  to  have  been  extinguished  by 
payment."  The  inevitable  implication  from  the  language 
of  the  statute  is,  that  no  such  presumption  shall  arise  from 
the  mere  lapse  of  time  short  of  twenty  years.  The  court 
was  therefore  correct  in  overruling  the  offer  of  the  defen- 
dant. 

The  next  exception  taken  was  to  the  exclusion  of  testi- 
mony to  prove  the  mortgagor  a  lunatic  when  the  mortgage 
was  executed.    To  the  admission  of  this  testimony  there 
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were  two  objections :  first,  that  when  the  offer  was  made 
.there  was,  as  we  have  seen,  primd  facie  evidence  of  a  tenancy 
or  quasi  tenancy  on  the  part  of  the  defendant  under  Gilbert 
and  the  plaintiffs,  which  rendered  testimony  of  the  incapa- 
city of  the  mortgagor  entirely  immaterial.  It  was  no  part 
of  the  offer  to  prove  that  the  mortgagee,  or  Gilbert,  who 
purchased  at  the  foreclosure  sale,  knew,  or  suspected,  that 
the  mortgagor  was  incompetent*  On  the  contrary,  their 
good  faith  was  assumed,  and  the  fact  of  lunacy,  without 
explanation  or  qualification,  was  put  forward  as  a  bar  to 
the  action,  in  opposition  to  the  deliberate  acknowledgment 
of  the  defendant,  made,  for  aught  that  appears,  with  full 
knowledge  of  the  defence  thus  insisted  upon. 

A  second  objection  to  the  admission  of  this  testimony 
was,  that  the  lunacy  of  the  mortgagor  did  not  absolutely 
avoid  the  mortgage.  It  was  at  most  voidable  at  the  election 
of  the  lunatic  or  his  personal  representatives,  or  those  claim- 
ing some  interest  under  him  in  the  premises.  A  lunatic  is 
not  absolutely  disqualified  from  making  a  contract.  The 
law  will  in  certain  cases  even  raise  one  by  implication. 
(Wentworth  v.  Tubb,  20  Eng.  Ch.Rep.,  174.)  There  is  a 
strong  analogy  between  a  lunatic  and  an  infant  in  relation 
to  their  power  to  contract.  Either  can  oblige  himself  for 
necessaries,  and  the  law  provides  for  each  a  formal  process 
by  which  to  avoid  their  agreements.  (17  Wend.,  134,  and 
cases;  F.  MB.,  202.) 

Again,  there  was  no  privity  between  the  defendant  and 
the  mortgagor  shown,  or  proposed  to  be  shown.  The  for- 
mer, it  is  true,  alleges  in  his  answer  to  the  complaint  that 
he  was  tenant  by  the  courtesy ;  but  it  did  not  appear  that 
his  wife,  who  was  the  daughter  of  the  mortgagee,  survived 
her  father.  A  stranger  would  have  no  more  right  to  insist 
upon  the  insanity  of  the  mortgagor  to  avoid  a  security 
executed  by  him,  than  upon  his  infancy. 

The  judgment  must  be  affirmed  with  costs. 
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Judges  Denio,  Johnson,  Taqoaet,  Willabd  and  Mason 
concurred  in  the  foregoing  opinion. 

Morse,  J.,  did  not  hear  the  argument. 

Ruggle8,  Ch.  J.,  gave  no  opinion. ' 

Judgment  affirmed. 


Sage  against  Cartwrioht. 

A  sale  of  lands,  on  execution  against  the  grantee  (by  quit-claim  deed)  of  one 
who  was  in  possession  under  a  contract  of  purchase,  does  not  give  to  the 
purchaser  any  interest  in  the  lands ;  such  sale  being  prohibited  by  statute. 
(1  R.  S.t  744,  $  4.) 

One  holding  a  contract  from  the  surveyor-general  for  the  purchase  of  a  lot  of 
land,  on  which  be  had  paid  a  fourth  part  of  the  purchase  money,  conveyed 
by  quit-claim  deed  three  acres  of  the  land  to  jf.  0.,  and  by  a  similar  deed 
and  an  assignment  of  the  contract,  conveyed  the  residue  of  the  lot  to  the  defen- 
dant; both  grantees  having  notice  of  the  extent  of  the  grantor's  interest, 
and  of  each  other's  purchase,  and  the  defendant  giving  the  grantor  his  bond 
for  the  payment  of  the  balance  due  on  the  state  extract.  This  balance  was 
paid  by  the  defendant,  and  a  patent  obtained  from  the  state  for  aU  the  land 
described  in  the  contract.  The  plaintiff  came  into  possession  of  the  three 
acres  under  a  sheriff's  sale  on  execution  against  J.  C,  and  defendant  brought 
ejectment  against  him  to  recover  possession  of  the  three  acres.  A  bill  filed 
to  restrain  the  prosecution  of  that  action  and  to  obtain  a  conveyance  of  the 
three  acres  of  which  the  defendant  had  fraudulently  (as  was  alleged)  obtained 
the  legal  title,  was  dismissed,  on  the  ground  that  the  conveyance  to  J.  0. 
could  have  no  greater  effect  than  to  give  to  the  latter  the  equitable  interest 
of  the  grantor  in  the  three  acres  by  virtue  of  his  contract ;  and  that  as  such 
an  interest  could  not  be  sold  on  execution,  the  plaintiff  acquired  by  his  pur- 
chase neither  a  legal  nor  an  equitable  title. 

On  the  6th  of  December,  1831,  Harris  Medbury  obtained 
a  contract  from  the  surveyor-general  for  a  piece  of  land  in 
Norwich,  Chenango  county,  on  which  he  paid  one-fourth  of 
the  price  at  the  date  of  the  contract.  On  the  2d  of  May, 
1835,  Medbury  conveyed  by  quit-claim  deed  to  John  Curtis, 
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three  acres  and  twenty-seven  perches  of  the  land  included 
in  the  contract,  of  which  Curtis  was  then  in  possession. 
On  the  same  day  Medbury  conveyed  to  the  defendant,  by 
a  similar  deed,  the  residue  of  the  land  included  in  his  con- 
tract with  the  state.  Both  Curtis  and  the  defendant  were 
aware  at  the  time  of  each  other's  purchase,  and  of  the 
extent  of  Medbury's  interest  in  the  land.  At  the  time  of 
executing  the  deed  to  Cartwright,  Medbury  also  assigned  to 
him  his  right  to  so  much  of  the  land  in  the  contract  with 
the  state  as  was  included  in  the  deed,  by  an  assignment 
endorsed  on  the  contract,  which  expressly  excluded  the 
three  acres  and  twenty-seven  pcfrches  conveyed  to  Curtis. 
The  defendant  on. the  same  day  gave  Medbury  his  bond, 
conditioned  to  pay  to  the  state  the  balance  due  on  the 
contract. 

On  the  16th  of  November,  1839,  the  Bank  of  Chenango 
obtained  a  judgment  against  John  Curtis,  on  which  an 
execution  was  issued,  and  Curtis's  interest  in  the  three  acres 
was  sold  by  the  sheriff  The  plaintiff  bid  off  the  property, 
and  received  a  deed  from  the  sheriff  in  December,  1844, 
under  which  he  succeeded  to  Curtis's  possession. 

In  November,  18|4,  Cartwright,  having  paid  the  sum  due 
on  Medbury's  contract,  obtained  from  the  state  a  patent  for 
all  the  land  daoribed  in  the  contract,  and  in  1847  he  brought 
ejectment  against  Sage,  to  recover  possession  of  the  three 
acres.  The  plaintiff  filed  his  bill  in  this  cause  to  restrain 
the  prosecution  of  that  suit,  and  to  obtain  from  Cartwright 
a  conveyance  of  the  three  acres,  alleging  that  he  had  fraudu- 
lently procured  that  portion  of  the  lot  to  be  included  in  his 
patent. 

The  supreme  court  granted  the  injunction  asked  for,  and 
the  defendant  appealed  to  this  court. 

N.  HUl,  Jr.  for  the  appellant. 

Warren  Newton  for  the  respondent. 
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Mason,  J.,  delivered  the  opinion  of  the  court.  • 
I  should  entertain  no  doubt  in  this  case,  either  as  to  the 
justice  or  legality  of  the  judgment  or  decree  of  the  court 
below,  had  this  suit  been  instituted  by  John  Curtis,  or  had 
the  plaintiff  shown  that  he  had  succeeded  to  the  equitable 
rights  of  John  Curtis  in  the  subject  matter  of  this  suit.  I 
think  the  plaintiff  has  failed,  however,  to  show  any  such 
thing.  Curtis  was  in  possession  as  a  purchaser  from  Harris 
Medbury,  who  held  a  contract  from  the  surveyor-general  of 
the  state.  The  purchase  by  Curtis  and  the  payment  of  the 
consideration  by  him,  and  the  quit-claim  deed  from  Med- 
bury to  him,  was  effective  to  give  Curtis  an  equitable  title 
to  these  premises  whenever  Medbury's  contract  with  the 
surveyor-general  was  paid  up.  It  should  be  borne  in  mind, 
however,  that  the  only  interest  which  Medbury  had  in  these 
premises,  at  the  time  of  his  sale  and  conveyance  to  Curtis, 
was  that  of  a  purchaser  in  possession  under  a  contract  of 
purchase,  and  as  regards  the  state  with  only  about  one- 
fourth  of  the  purchase  money  paid.  The  most,  therefore, 
that  can  be  said  of  this  quit-claim  deed  from  Medbury  to 
Curtis  is,  that  it  was  operative  to  transfer  and  convey  from 
Medbury  to  Curtis  all  his  right  and  claim  to  this  part  off 
the  lot.  This  deed  could  not  transfer  any  greater  interest 
than  Medbury  himself  had.  (1  R.  S.,  738,  %  43;  1  Comst., 
242.)  The  jnost  that  can  be  claimed,  therefore,  for  the 
quit-claim  deed  from  Medbury  to  Curtis,  is  that  it  operated 
as  an  equitable- assignment  of  so  much  of  Medbury 's  present 
interest  as  pertained  to  these  acres,  and  to  that  extent  was 
an  equitable  assignment  of  so  much  of  Medbury's  interest 
in  his  contract  with  the  state.  Curtis's  rights,  therefore, 
rest  in  a  contract  of  purchase  from  the  state,  and  if  he  ever 
comes  into  court  to  obtain  a  conveyance  of  this  title,  he 
must  rest  his  claim  upon  this  contract  of  purchase  from  the 
surveyor-general.  It  is  not  pretended  that  Medbury  had 
such  an  interest  in  these  premises  at  any  time  as  could  be 
sold  on  a  judgment  and  execution  against  him.    He  never 
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had  any  .right  to  the  land  in  question  except  under  his  con- 
tract of  purchase  of  the  surveyor-general,  and  that  was  not 
such  an  Merest  as  could  be  sold  on  judgment  and  execution. 
(1  R.  S.,  736,  §  4;  1  John.  Ch.  R.,  51 ;  17  John.,  356;  3 
Paige?  220;  9  Paige,  422;  10  Paige,  562;  2  Barb.  Ch.  JR., 
458 ;  6  Barb.,  116;  9  Paige,  74 ;  4  Paige,  578;  6  KM,  525.) 
To  hold,  therefore,  that  Curtis  had  an  interest  in  these  pre- 
mises which  could  be  sold  on  execution,  involves  the 
absurdity  of  saying  that  a  greater  interest  passed  by  the 
quit-claim  deed  from  Medbury  to  Curtis  than  was  possessed 
by  the  grantor.  This  must  be  so,  as  fer  as  Curtis's  rights 
to  acquire  this  title  either  of  the  state  or  of  Cartwright 
was  concerned,  for  they  all  rest  upon  Medbury's  contract 
of  purchase  from  the  surveyor-general.  If,  therefore,  it 
were  admitted  that  Curtis's  right  of  possession,  he  holding 
that  possession  under  a  deed,  could  be  sold  on  an  execution, 
which  I  think  we  have  shown  could  not  be,  I  do  not  see  how 
that  would  help  the  plaintiff's  case.  The  equitable  interest 
in  these  lands  under  contract  most  certainly  would  not  pass 
by  such  a  sale,  for  an  execution  sale  of  the  possession 
could  not  carry  with  it  the  interest  under  the  contract  to 
purchase. 

If  we  are  right  in  the  views  above  expressed,  then  it  fol- 
lows as  a  consequence  that  the  plaintiff  cannot  maintain 
this  action,  for  the  reason  that  he  did  not,  as  a  purchaser  at 
the  sheriff's  sale  on,  the  judgment  in  favor  of  the  Bank  of 
Chenango  against  Curtis,  acquire  the  equitable  title  of 
Curtis  as  purchaser. 

I  am  of  the  opinion  for  the  reasons  above  expressed  that 
the  judgment  of  the  court  below  should  be  reversed,  atfd 
the  bill  dismissed  with  costs. 

Dekio,  J.,  did  not  hear  the  argument. 
All  the  other  Judges  concurring, 

Judgment  reversed.  . 
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The  circulation  of  the  hills  or  notes  of  the  hanks  of  other  states,  of  a  less 
■denomination  than  fire  dollars,  is  illegal  m  thfo  state,  the  act  of  1880  (M.  296) 
being  still  in  force. 

Where  a  note  made  by  a  citizen  of  New  Jersey,  payable  at  a  bank  in  that  state, 
was  discounted  for  him  by  such  bank,  the  amount  being  paid  in  notes  of  the 
bank  of  a  less  denomination  than  fire  dollars,  and  sent  by  him  to  the  endor- 
ser of  the  note  residing  in  this  state  to  be  used,  and  actually  used  here  in 
the  purchase  of  wheat ;  the  officers  of  the  bank  at  the  time  of  making  the 
discount  being  informed  of  the  use  intended  to  be  made  of  the  notes,  but 
there  was  no  agreement  that  they  should  be  so  used ;  nor  did  It  appear  that 
the  maker  of  the  note  or  the  officers  of  the  bank  were  informed  that  the  circu- 
lation of  such  notes  was  prohibited  by  our  laws ;  it  was  HMt  in  an  action 
against  the  endorser,  brought  for  the  benefit  of  the  foreign  bank,  that  these 
facts  constituted  no  defence,  and  that  it  was  proper  for  the  judge  on  the 
trial  so  to  instruct  the  jury. 

Citizens  of  another  state,  making  contracts  in  that  state  to  be  performed  there, 
are  not  chargeable  with  a  knowledge  of  our  laws. 

The  action  was  brought  against  the  defendant  as  the 
endorser  of  a  promissory  note  made  by  Jackson  Pound,  on 
the  3d  day  of  November,  1846,  for  $2875,  payable  to  the 
order  of  the  defendant,  at  the  Farmers  and  Mechanics9  Bank 
of  Rahway,  New  Jersey,  in  «four  months  after  date.  The 
making  and  endorsement  of  the  note,  and  its  presentment, 
dishonor,  and  notice  of  non-payment,  were  admitted. 

The  defence  was,  that  the  note  was  discounted  by  the 
bank  in  New  Jersey  under  an  agreement  or  understanding 
that  the  proceeds  should  be  paid  in  small  bills  to  be  sent  to 
and  paid  out  in  the  State  of  New-York,  where  the  circula- 
tion of  such  notes  was  illegal.  The  trial  was  had  at  the 
New-York  circuit,  before  the  late  Justice  Morehouse,  in 
October,  1847. 

It  appeared  that  the  note  was  procured  to  be  discounted 
by  Pound,  the  maker,  who  was  a  resident  of  New  Jersey ; 
that  the  proceeds  were  received  in  the  notes  of  the  New 
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Jersey  bank,  about  half  of  which  were  notes  of  a  lower 
denomination  than  five  dollars ;  that  Pound  sent  the  notes 
to  the  defendant  at  Lockport,  to  be  paid  out  by  him  in  the 
purchase  of  wheat. 

Pound,  the  maker,  was  examined  as  a  witness  on  the  part 
of  the  defendant,  and  testified,  that  about  a  week  before  the 
note  was  discounted,  he  met  the  president  of  the  Farmers 
and  Mechanics'  Bank  of  Rahway,  in  a  street  in  the  city  of 
New-York,  where  he  handed  him  the  note,  saying  that  he 
wished  to  get  the  money  on  it,  that  the  money  was  going 
to  the  west  to  pay  for  flour,  and  if  it  would  be  any  benefit 
he  would  take  small  bills  for  part ;  that  he  was  told  by  the 
president  to  come  to  the  bank  in  about  a  week,  when  he 
would  let  him  know  whether  it  would  be  discounted.  The 
witness  went  to  the  bank  at  the  time  appointed  and  received 
the  notes,  which  were  at  his  request  inclosed  in  a  wrapper 
and  directed  to  the  defendant  at  Lockport,  and  the  witness 
sent  them  by  express.  The  witness  said  he  thought  some 
of  the  bank  officers  inquired  of  him  whether  some  small 
notes  would  answer,  and  that  he  said  he  thought  they  would ; 
and  that  he  thought  the  president  said  they  would  like  to 
have  the  money  well  circulated,  and  that  he  and  the  cashier 
said  it  was  an  object  with  them  to  know  where  the  notes 
were  going. 

The  defendant  also  examined  Mr.  King,  the  cashier  of  the 
bank  at  Rahway,  who  testified  that  the  note  was  discounted 
by  the  board  of  directors,  Pound  not  being  present ;  that 
there  was  no  agreement  respecting  the  kind  of  notes  in 
which  the  proceeds  were  to  be  paid,  or  where  they  were  to 
be  sent  or  circulated ;  and  all  that  was  said  upon  the  subject 
was  a  remark  by  one  of  the  directors  that  Mr.  Pound,  who 
offered  the  note,  was  purchasing  flour  in  the  western  part 
of  the  State  of  New-York,  and  would  use  the  small  bills 
of  the  bank  to  pay  for  it. 

It  was  proved  that  the  action  was  brought  for  the  benefit 
of  the  Rahway  bank  by  the  nominal  plaintiff  as  its  agent 
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The  defendant's  counsel  requested  the  judge  to  hold  that 
the  facts  proved  conclusively  established  a  defence;  and 
excepted  to  his  refusal  so  to  decide. 

He  then  prayed  that  the  jury  might  be  instructed  that 
the  circulation  of  small  bills  in  this  state  was  illegal,  and 
that  if  the  bank  in  New  Jersey  discounted  the  note  with 
notice  that  the  small  bills  were  to  be  put  in  circulation  in 
the  State  of  New- York,  and  with  intent  that  they  should  be 
so  circulated,  the  plaintiffs  could  not  recover ;  and  that  the 
facts  proved  were  evidence  from  which  the  jury  might  find 
an  agreement  between  the  bank  and  Pound  that  the  bills 
should  be  circulated  in  New-York.  The  judge  declined  to 
charge  as  requested ;  but  advised  the  jury  that  the  circula- 
tion in  this  state  of  small  bills  of  foreign  banks  was  not 
illegal,  and  directed  them  to  find  a  verdict  for  the  plaintiffs 
for  the  amount  of  the  discounted  note  and  interest,  which 
they  accordingly  did ;  and  the  defendant  excepted. 

The  judgment  was  affirmed  at  a  general  term  (12  Barb., 
302),  and  the  defendant  appealed  to  this  court. 

George  Bowman  for  the  appellant. 

I.  At  the  time  of  the  discounting  of  the  note  on  which 
the  plaintiffs  sue,  by  the  Farmers  and  Mechanics'  Bank  of 
Rahway,  the  circulation  of  bills  under  the  denomination 
of  five  dollars,  issued  by  banks  not  chartered  by  the  laws 
of  this  state,  was  illegal.  (Laws  of  1830,  357,  §  1.)  The 
acts  of  1835  (Laws,  37)  and  of  1838  (Laws,  26),  by 
which  the  act  of  1830  was  modified,  are  repealed  by  the  act 
of  1839.  (Laws,  26. )  (Be  Grootv.  Van  Buzer,  20  Wend., 
398;  17  Wend.,  174;  Pratt  v.  Adams,  7  Paige,  616;  see  tit. 
of  act  of  1839,  Laws,  26;  Laws  1839,  329,  $2;  State 
v.  Stephenson,  2  Bailey,  334 ;  Burgett  v.  Burgett,  1  Ham.,  469 ; 
Corning  v.  McCullough,  1  Comsu,  49,  62 ;  Gale  v.  Mead,  4 
Hill,  111 ;  Bowcn  v.  Lease,  5  Hill,  225 ;  Williams  v.  Potter, 
2  Barb.,  316 ;  Dugan  v.  Qittmgs,  3  Gill,  138;  People  v.  Utica 
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I*s<  Co.,  15  Johns.,  380,  381;  Waterdiet  Turnpike  Co.  v. 
McKean,  6  Mil,  619.) 

II.  The  contract  oat  of  which  the  plaintiffs'  cause  of 
action  arises  was  made  with  reference  to  the  laws  of  the 
State  of  New- York.  1.  The  note  in  suit  was  made  and 
endorsed  at  Lockport,  in  this  state.  2.  The  business,  for  the 
purposes  of  which  the  discount  was  applied  for,  was  in  this 
state.  3.  The  direction  on  the  package  of  money  into  this 
state  "  was  written  thereon  at  the  bank  by  the  cashier." 
4.  The  defendant,  the  endorser,  resided  in  this  state,  by  the 
laws  of  which  the  parties  well  knew  his  liability,  if  any, 
was  to  be  determined  and  enforced.  (See  Jacks  ?.  Nichols,  1 
Said.,  178.)  5.  The  bank  discounting  this  note  were  the 
very  parties  against  whose  operations,  as  injurious  to  the 
people  of  this  state,  the  policy  of  the  act  was  directed. 
There  is  little  reason  to  presume  ignorance  oh  their  part  of 
the  law  in  question  in  such  a  case.  (Chambre,  J.,  in  March 
v.  Abel,  3  Bos.  if  Pull.,  39.) 

HI.  If  this  was  not  so,  as  a  conclusion  of  law  upon  the 
evidence,  then  it  was  a  question  of  fact  for  the  jury,  and 
should  have  been  submitted  to  them.  (De  Qroot  v.  Van  Dnzer, 
20  Wend.,  402,  403 ;  Fireman's  Ins.  Co.  v.  Waldcn,  12  Johns., 
517 ;  Tracy  v.  Svfartwout,  10  Peters,  96 ;  Fitzgerald  v.  Alex- 
ander, 19  Wend.,  402 ;  Read  v.  Hurd,  7  Wend.,  408 ;  Roseboom 
v.BMingUm,  17  Johns.,  187 ;   Fiero  v.  Betts,  2  Barb.,  639.) 

IV.  A  term,  and  mutually  understood  and  accepted  con- 
dition of  the  discount  was,  that  small  bills  should  be  taken, 
and  should  receive  a  good  circulation  in  the  State  of  New- 
York.  Witness  told  the  president  of  the  bank  "  that  it  (the 
money)  was  going  to  Lockport,  and  that  small  bills  would 
answer  for  part."  He  told  the  officers  of  the  bank  "  that 
he  would  take  small  bills,  and  give  them  a  good  circulation, 
and  they  said  they  would  rather  he  should."  "When  he 
offered  the  note  for  discount,  the  president  and  cashier  said 
it  would  be  an  object  with  them  to  know  where  the  notes 
were  going."    "He  told  the  president  that  he  (witness) 
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would  like  to  have  the  money :  that  it  was  going  out  west, 
and  that  if  it  would  be  any  benefit,  he  would  take  small 
bills."  The  notes  were  "  left  to  be  transmitted  to  Lyman 
A.  Spalding,  Lockport,  State  of  New- York.  The  direction 
on  the  package  to  Spalding  had  been  previously  written 
thereon  at  the  bank,  by  the  cashier." 

The  cashier  of  the  bank  states  that,  when  the  note  was 
laid  before  the  directors  of  the  bank  for  discount,  one  or 
two  of  them  said  "  that  Jackson  Pound,  the  pfferer  of  the 
note,  was  going  to  purchase  flour  in  the  western  part  of 
New- York,  and  would  use  the  small  bills  of  the  bank 
received  for  the  note  in  payment  for  the  flour/' 

V.  If  this  was  not  so,  as  a  conclusion  of  law  upon  the 
evidence,  then  it  was  a  question  of  fact  for  the  jury, 
whether  such  was  the  agreement  and  understanding  of  the 
parties  or  not,  apd  it  should  have  been  submitted  to  them* 
(See  point  TIL) 

VI.  The  plaintiffs  (or  the  bank  of  Rahway,  whom  the 
plaintiffs  represent)  were  the  primary  agents  in  the  violation 
of  the  law.  They  knew  the  intention  to  violate  it,  and  fur- 
nished the  means  to  carry  the  intention  into  effect.  1.  One 
is  always  held  to  intend  that  which  is  the  natural  or  probable 
consequence  of  his  act.  (Ghriswold  v.  Sheldon,  4  ComsU,  593; 
Safford  v.  Wyckoff,  1  HUl,  12 ;  Coles  v,  Stride,  15  Adol.  Sf Ellis, 
N.  S.,  69  Eng.  Com.  Law  R.,  2;  Parker,  J.,  in  Bayley 
v.  Taber,  5  Mass.,  292,  293.)  2.  Where  the  intention  of 
one  of  the  parties  to  a  contract  is  to  enable  the  other  party 
to  violate  a  law  of  the  state,  the  contract  is  void.  .(Wal- 
worth, Ch.,  in  Pratt  v.  Adams,  7  Paige,  654 ;  De  Groot  v. 
VanDuzer,  20  Wend.,  390.  See,  also,  JVaitey.  Jones,  1  Hodg., 
166 ;  PeUecot  v.  Angel,  1  Gale,  187 ;  Gould  v.  Williams,  1 
Harr.  Sf  WoU.,  344;  Cannan  v.  Bryce,  3  Bam.  Sf  Aid.,  181 ; 
5  E.C.L.R.,  257.  See,  also,  Perkins  v.  Savage,  15  Wend.,  412 ; 
Ruckman  v.  Bryan,  3  Denio,  340 ;  Lightfoot  v.  Tenant,  1  Bos. 
if  Pull.,  551 ;  Langton  v.  Hughes,  1  Maule  Sf  Sel.,  593.) 

Sbl.— Vol.V.  8 
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VIL  Citizens  of  other  states,  as  well  as  our  own  citizens, 
are  chargeable  with  notice  of  our  public  laws,  when  the 
transaction  looks,  in  whole  or  part,  to  consummation  in  this 
state.   (Wooten  v.  Miller,  7  S.  if  M.,  380;'  Root  v.  Goddard, 

3  McLean,  102 ;  Hayden  v.  Davis,  3  McLean,  276 ;  Armstrong 
v.  Toler,  11  Wheatoiti  258 ;  Monroe  v.  Douglas,  1  Seld.,  462.) 
It  would  be  very  extraordinary  if  a  statute  in  derogation  of 
the  common  law  rights  of  citizens  of  this  state,  enacted 
for  the  public  good,  should  be  inoperative  when  the  inhibited 
acts  were  done  by  citizens  of  another  state.  (Pennington  v. 
Townsend,  7  Wend.,  279.  See,  oho,  Executors  of  Cambioso  v. 
Assignees  of  Maffit,  2  Wash.  C.  C.  JR.,  98 ;  Graves  v.  Dela- 
jjlaine,  14  Johns.,  146;  Hunt  and  others  v.  Knickerbocker,  5 
Johns.,  327;  Robinson  v.  Bland,  2  Burr.,  1077,  1084;  Le 
Breton  v.  Miles,  8  Paige,  262 ;  2  KenCs  Com.,  6th  ed.,  469  ; 
Andrews  v.  Herriot,  4  Cow.,  613,  note;  Whkaker  v.  Cone,  2 
Johns.  Cos.,  68 ;  Lyon  v.  Richmond,  2  Johns.  Ch.  JR.,  60.) 

Yin.  The  plaintiffs,  having  acted  in  defiance  of  the  laws 
of  this  state,  should  not  have  the  assistance  of  those  laws 
to  enable  them  to  recover.  (Morck  v.  Abel,  3  Bos.  Sf  Pull., 
35;   Hunt  v.  Knickerbocker,  5  Johns.,  334;   Leavitt  v.  Yates, 

4  Edw.  V.  C.  Rep.,  170 ;  Blatchford  v.  Preston,  8  T.  R., 
92;  Bensley  v.  Bignold,  5  Bara.  ^  Aid.,  335;  Bani  <y  $A$ 
United  States  v.  Owens,  2  Peters,  527 ;  Belding  v.  Pitkin,  2 
Caines,  148;  (JreeH  v.  Seymour,  3  SaTK^.  CA.  JRep.  292; 
-4/ty.  General  v.  Li/e  <^  -Fir*  Jiw.  Co.,  9  Paige,  475 ;  Story 
on  Conflict  of  Laws,  §§  246,  247.  Sec,  oZk>,  2  Kent's  Com.,  6th 
ed.,  458 ;  Leavitt  v.  Blatchford,  5  Bari.,  28 ;  Leavitt  v.  Palmer, 
3  Com**.,  19;  Ty^  v.  Yates,  3  Barfi.,  226;  Bell  v.  Quia,  2 
San^I  S.  C  JRep.,  146 ;  Hooker  v.  Vandewater,  4  JJewio,  352 ; 
hotter  v.  JoATwon,  7  fliZZ,  387 ;  5  Hill,  27 ;  Callcgan  v.  /faZ- 
Zetf ,  1  Caines,  104 ;  A7ew  flope  2?eZ.  Bridge  Co.  v.  TAe  Pough- 
keepsie  Silk  Co.,  25  Wend.,  648 ;  Perkins  v.  Savage,  15  Wend., 
412;  iVeZZt*  v.  Clark,  \HUX,  424;  20  JFend.,  24;  Gn^A  v. 
TFeZfe,  3  Denio,  226 ;  Griswold  v.  Waddington,  16  Johns.,  438 ; 
Farrar,-  Admr.,  v.  Barton,  5  ikfcm.,  397 ;   Seidenlergcr  v. 
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Charles,  4  Serg.  Sf  Rcnde,  159 ;  Edgar  v.  Fowler,  3  East, 
225 ;  Jimsen  v.  Martirh  13  Alab.,  21 ;  Filsoris  Trustees  v. 
Hmes,  5  Barr,  452 ;  Howell  v.  Fountain,  3  JEs%,  176.) 

It  JF.  Bonney  for  the  respondents* 

The  justice  presiding  at  the  trial  was  correct  in  refusing 
to  charge  the  jury  as  requested  by  defendant's  counsel. 
1.  In  November,  1849,  the  circulation  in  the  State  of  New- 
York  of  bills  issued  by  foreign  corporations  or  associations, 
under  the  denomination  of  five  dollars,  was  not  illegal. 
(Sess.  Laws,  1830-1839,  passim ;  Rex  v.  Cator,  4  Burrows, 
2026;  Warren  v.  Windle,  3  East,  205;  Commonwealth  v. 
Kimball,  21  Pick.,  373 ;  Commonwealth  v.  Churchill,  2  Mete., 
118;  Dane's  Abridg.,  ch.  196,  tit.  Statutes,  589,  S/c. ;  Tattle 
v.  Qrimwood,  3  Bing.,  493 ;  Palmer  v.  Moore,  9  -Barn*  Sf 
Cress.,  754;  Tonnele  v.  flaK,  4  Com**.,  140,  144;  Fort 
v.  Burch,  6  Bark,  60,  69-74;  W.  and  W.  Turnpike  v. 
The  People,  9  Barb.,  161, 169,  70 ;  Bartlett  v.  JKn£ ,  12  Mass., 
537  ;  1  JE#tf 's  Com.,  463,  marginal  page  ;  Dwarris  on  Statutes, 
672  ft>  676.)  2.  The  transaction  with  the  bank  of  Railway 
was  entirely  in  the  State  of  New  Jersey,  and  made  with 
reference  to  the  laws  of  that  state,  and  with  no  intent, 
on  the  part  of  the  bank  or  its  officers,  so  far  as  appears, 
to  violate  any  law  of  New- York ;  nor  was  any  act  done  by 
the  bank  or  its  officers  to  aid  in  any  such  violation.  The 
contract  must  be  governed  by  the  lex  loci  contractus.  (Chitty 
on  Contracts,  Perkins'  ed.,  1848,  418 ;  Holman  v.  Johnson,  1 
Cowp.,  341 ;  Biggs  v.  Lawrence,  3  Term  Rep.*  454 ;  Clugas 
v.  Penaluna,  4  id.,  466  ;  Waymdl  v.  Reed,  5  id.,  599  ;  Pclle- 
cat  v.  Angel,  2  Cr.  Mees.  Sf  Ros.,  311 ;  Armstrong  v.  Toler, 
11  Wheat.,  258 ;  Cambioso's  Ear's,  v.  Maffit's  Assignees,  2  Wash. 
C.  C.  R.,  98 ;  Mclntyre  v.  Parks,  3  Mete,  207.)  3.  There 
is  no  evidence  in  the  case  upon  which  the  jury  could  have 
found  an  agreement,  between  the  Farmers  and  Mechanics' 


60  CASES  IN  THE  COURT  OF  APPEALS. 

The  Merchants'  Bank  of  New- York  against  Spalding. 

Bank  of  Rahway  and  Jackson  Pound,  that  the  bills  under 
the  denomination  of  $5,  received  by  Pound  in  part  for  the 
note,  should  be  circulated  in  New- York. 

Denio,  J.,  delivered  the  opinion  of  the  court. 

The  judge  was  unquestionably  mistaken  in  holding  that 
the  circulation  in  this  state  of  bank  notes  issued  by  foreign 
corporations  tinder  the  denomination  of  $5  was  legal.  The 
act  of  1830  (ch.  295)  declared  it  to  be  unlawful  to  pass, 
circulate  or  receive  such  notes ;  and  subjected  the  offender 
to  a  penalty  equal  to  the  nominal  amount  of  the  note.  In 
1835,  the  legislature,  by  prospective  provisions,  forbade  the 
receiving,  circulating  and  passing  of  notes  issued  by  any 
banking  corporation  or  private  banker,  whether  in  or  out 
of  the  state,  of  notes  under  $5,  or  for  a  sum  between  $5 
and  $10 ;  and  prescribed  a  penalty  of  five  times  the  nomi- 
nal value  of  the  note.  It  also  prohibited  (prospectively) 
the  banks  of  this  state  from  issuing  such  small  notes  under 
a  heavy  penalty.  The  act  repealed  so  much  of  the  act  of 
1830,  to  which  I  have  referred,  as  was  inconsistent  with  it. 
The  only  inconsistency  between  the  several  provisions  was 
in  the  amount  of  the  penalty,  if  even  that  could  be  so  con- 
sidered. The  repealing  clause  would  probably  prevent  the 
penalty  in  the  last  act  from  being  held  cumulative,  or 
an  addition  to  that  prescribed  by  the  act  of  1830.  (Laws 
1835,  ch.  37,  §$  1,  2,  3,  6 ;  id.,  ch.  155 ;  Commonioeahh  v. 
Kimball,  21  Pick.,  373.)  The  act  of  February  28,  1838, 
was  passed  during  the  suspension  of  specie  payments,  which 
commenced  in  May  of  the  preceding  year.  It  repealed 
absolutely  all  the  provisions  of  the  act  of  1835,  and  provided 
that  the  small  bills  which  might  be  issued  by  the  banks  of 
this  state  should  not  be.  within  the  protection  of  the  act 
authorizing  the  suspension  of  specie  payments.  It  then 
enacted,  prospectively,  another  system  of  provisions  against 
the  issuing  of  small  notes  by  our  own  banks,  and  against 
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the  circulating  of  such  notes,  whether  issued  by  institutions 
in  or  out  of  the  state ;  and  for  the  last  offence  it  provided 
a  penalty  of  five  times  the  amount  of  the  note ;  but  none 
of  the  inhibitory  provisions  were  to  be  operative  until  two 
years  after  the  passage  of  the  act*  m(Laws  1838,  ch.  51.)  By 
chapter  80  of  the  Laws  of  the  ensuing  year  (Law  3839, 26), 
the  last  mentioned  act  (of  1838)  and  the  act  of  1835  were 
both  repealed,  without  qualification,  by  an  act  of  a  single 
section,  containing  no  other  provision.  It  will  be  remem- 
bered that  the  act  of  1835  had  been  in  terms  repealed  by 
that  of  1838 ;  and  the  motive  of  repeating  the  sentence  of 
repeal  was  probably  to  prevent  its  being  held  to  be  revived 
by  abolishing  the  act  which  repealed  it.  It  will  be  seen  by 
this  recital  that  the  essential  provisions  of  the  act  of  1830 
have  never  been  changed  at  all,  and  hence  that  the  doctrine 
of  reviving  a  repealed  statute  by  abrogating  the  act  which 
repealed  it,  has  no  application  to  the  case.  It  has  at  no 
time  since  1830  been  lawful  to  pass  a  foreign  bank  note 
under  the  denomination  of  $5  in  this  state ;  though  at  one 
period  the  offence  was  more  highly  penal  than  at  present. 
It  has  seemed  necessary  to  say  thus  much  upon  this  part  of 
the  case,  as  it  is  a  question  of  too  practical  a  character  to 
be  left  open  to  controversy. 

Although  the  judge  took  a  wrong  view  of  the  state  of 
the  law  upon  this  point,  the  judgment  ought  not  to  be 
reversed  unless  there  was  a  case  proper  to  be  presented  to 
the  jury  upon  the  other  questions  at  issue.  There  was  no 
evidence  upon  which  the  jury  could  properly  have  found 
that  there  was  an  agreement  between  Pound  and  the  bank 
by  which  the  former  was  bound  to  pay  out  the  small  bills 
in  this  state.  Pound  had  stated  to  the  president  that  his 
business  would  lead  him  to  expend  the  money  in  the  pur- 
chase of  flour  in  the  western  part  of  this  state,  and  that 
small  bills  would  be  available  to  him;  and  the  same  thing 
was,  in  effect,  communicated  to  the  board  when  the  note 
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was  laid  before  them.  This,  though  quite  sufficient  to 
prove  a  notice  of  the  use  it  was  intended  to  make  of 
the  money,  did  not  tend  to  establish  an  agreement  upon 
that  subject.  There  is  nothing  to  show  that  Pound  was 
not  entirely  at  liberty  to  change  his  mind  as  to  the  use  to 
be  made  of  the  notes  as  soon  as  he  got  them ;  and  he  would 
not  have  subjected  himself  to  an  action  in  favor  of  the  bank 
if  he  had  immediately  paid  them  out  in  New  Jersey.  But 
the  jury  might  well  have  found  that  the  bank  had  notice 
that  they  were  expected  to  be  paid  out  in  New- York,  and 
that  they  were  actually  so  passed ;  and  the  question  now  is 
whether  that  circumstance  vitiates  the  contract.  Both  par- 
ties were  citizens  of  New  Jersey.  The  contract  was  made 
in  that  state,  and  it  was  to  be  wholly  performed  in  that 
state,  and  there  is  no  evidence  that  either  of  the  parties 
actually  knew  of  the  legal  regulations  respecting  small  bills 
in  force  in  New- York.  They  were  not  chargeable  with  such 
knowledge.  Even  the  courts  of  this  state  regard  the  laws 
of  every  other  state  as  facts  to  be  proved,  and  of  which 
they  cannot  otherwise  take  notice.  (Holmes  v.  Brvaghm, 
10  Wend.,  75,  78.)  It  is  true  that  where  an  agreement  is 
made  in  one  state,  to  be  executed  in  another,  as  the  laws 
of  the  latter  country  prevail  in  determining  the  validity  of 
the  contract,  it  is  reasonable  that  the  parties  should.be  pre- 
sumed to  know  the  law  of  the  country  in  reference  to  which 
they  are  contracting.  (Holman  v.  Johnson,  Covrp.,  341.)  I 
do  not  doubt  but  that  a  contract  might  be  made  in  another 
state,  and  to  be  performed  there,  which  our  courts  would 
refuse  to  enforce,  though  none  of  its  actual  provisions  wefe 
in  conflict  with  our  laws.  Should  parties  abroad  conspire 
to  do  an  act  in  this  state  which  was  forbidden  by  its  Taws, 
a  foreign  contract,  unobjectionable  in  its  provisions,  but  made 
in  furtherance  of  the  general  design,  would  be  considered 
void  here  when  its  connection  with  the  illegal  enterprise 
was  shown.    In  Lightfoot  v.  Tenant  (1  Bos.  If  Pull.,  551), 


ALBANY,  OCTOBER,  1853.  68 

The  Merchants'  Bank  of  New- York  against  Spalding. 

the  actual  contract  was  unobjectionable,  but  it  was  part  of 
a  contrivance  to  violate  an  act  of  parliament  concerning 
the  East  India  trade,  and  was  therefore  held  to  be  illegal. 
It  cannot,  however,  be  said  that  the  parties  in  this  case  con- 
spired to.  violate  our  laws  respecting  the  paper  currency, 
with  which,  so  far  as  it  appears,  they  were  wholly  unac- 
quainted. It  has  been  repeatedly  held  that  a  foreigner 
selling  and  delivering  goods  abroad  may  recover  the  price 
in  the  English  courts,  though  he  knows  at  the  time  of  the 
sale  and  delivery  that  the  buyer  intends  to  smuggle  them 
into  England.  (Pettecat  v.  Angel,  2  Cr.,  Mees.  if  Ros.,  311 ; 
Holman  v.  Johnson,  supra.)  ^  These  cases,  however,  are  said 
to  be  placed  upon  grounds  peculiar  to  the  revenue  laws, 
and  it  is  insisted  that  the  principle  ought  not  to  be  applied 
where  legal  provisions  were  enacted  for  the  benefit  and 
protection  of  the  public.  In  Massachusetts,  however,  the 
rule  has  been  applied  without  such  a  qualification.  In 
McLuyre  v.  Parks  (5  Mete.,  207),  it  was  held  that  a  sale  of 
lottery  tickets  made  in  another  state,  where  such  sale  was 
lawful,  to  a  citizen  of  Massachusetts,  was  a  valid  transac- 
tion, though  the  seller  knew  that  the  purchaser  bought  them 
for  the  purpose  of  sale  in  Massachusetts,  where  such  sale 
was  prohibited  by  statute.  And  we  are  of  opinion  that 
when  the  act  to  be  done  in  another  state,  the  knowledge 
of  which  is  sought  to  affect  the  contract,  is  simply  a  viola- 
tion of  a  positive  law,  having  in  it  nothing  of  an  immoral 
nature,  and  when  it  is  not  shown  that  the  parties  were 
cognizant  that  the  act  was  forbidden  by  the  local  law  of 
such  other  state,  and  they  therefore  chargeable  with  a  con- 
federacy to  defeat  those  laws,  the  contract  is  valid  and 
should  be  enforced  in  such  other  state. 

In  Pratt  v.  Adams  (7  Paige,  653),  it  was  one  of  the 
express  provisions  of  the  loan  that  the  small  bills  of  the 
foreign  bank  should  be  taken,  and  the  cashier  of  the  bank 
actually  brought  and  delivered  them  to  the  borrower  in  the 


64  CASES  IN  THE  COURT  OF  APPEALS. 

Biley  agcrinst  The  City  of  Bochester. 

city  of  New-York.    It  was  therefore  essentially  a  domestic 
transaction. 
The  judgment  therefore  should  be  affirmed. 

Taggaet,  J.,  gave  no  opinion. 

Morse,  J.,  was  not  present. 

All  the  other  judges  concurring, 

Judgment  affirmed. 


Riley  against  The  City  of  Rochester 

A  municipal  corporation,  having  power  by  its  charter  "  to  purchase,  hold  and 
convey  any  estate,  real  or  personal,  for  the  public  use  of  said  corporation,1' 

'  is  not  thereby  authorized  to  hold  lands  beyond  its  boundaries  to  be  used  as 
a  highway. 

A  conveyance  to  such  corporation  of  lands  beyond  its  boundaries  for  the 
purpose  of  a  street  is  void. 

This  was  an  action  of  trespass  brought  in  August,  1847, 
in  the  supreme  court,  for  entering  upon,  the  land  of  the 
plaintiff,  situated  in  the  city  of  Rochester,  and  laying  out 
and  maintaining  a  highway  thereon.  The  plea  averred 
that  the  land  in  question  was  conveyed  in  December,  1827, 
by  Josiah  Bissell  and  Enos  Stone,  then  seized  and  in 
possession  thereof,  to  the  trustees  of  the  village  of  Roches- 
ter, "  for  the  sole  and  only  use,  and  trust,  and  confidence, 
that  the  two  several  above  described  parcels  of  land  shall 
forever  hereafter  be  used,  occupied  and  enjoyed  as  public 
streets  for  the  use  of  the  Corporation  known  by  the  name 
of  the  trustees  of  the  village  of  Rochester,  and  for  no  other 
or  different  use  or  purpose  whatsoever."  It  was  also 
alleged  that  the  city  of  Rochester,  by  the  act  incorpo- 
rating it,  passed  in  1834,  succeeded  to  all  the  rights  of 
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the  village  of  every  description ;  that  the  lands  described 
in  said  deed  "  are  common  and  public  streets ;"  that  the 
defendants  improved  that  part  thereof  described  in  the 
declaration  as  a  public  street,  which  is  the  supposed  trespass, ' 
<fec.  Replication,  that  the  land  at  the  time  of  the  convey- 
ance was  not  within  the  bounds  of  the  village  of  Rochester. 
The  defendant  demurred  to  the  replication,  assigning  for 
special  cause  that  it  was  not  denied  that  the  land  was  a 
public  street  in  the  city  of  Rochester  at  the  time  of  the 
alleged  trespass. 

The  trustees  of  the  village  of  Rochester,  by  the  act  of 
incorporation  passed  April  10,  1826  (Laws  of  1826,  p.  112, 
§  ]),  were  made  capable  of  "  purchasing,  holding  and  con- 
veying any  estate,  real  or  personal,  for  the  public  use  of 
said  corporation."  They  also  possessed  the  usual  powers 
given  to  such  corporations,  in  relation  to  laying  out,  open- 
ing, grading  and  repairing  streets. 

Judgment  for  defendant  on  demurrer,  from  which  this 
appeal  is  taken. 

H.  R.  Selden  for  the  appellant. 

L  The  trustees  of  the  village  of  Rochester  were  not 
authorized  by  their  charter  to  hold  lands  beyond  their  corpo- 
rate boundaries  for  the  purpose  expressed  in  the  deed  of 
Bissell  and  Stone  to  them,  and  so  far  as  it  embraced  such 
lands  that  deed  was  void.  1.  They  had  no  power  to  hold 
lands  beyond  their  corporate  limits  for  any  purpose.  (1.) 
Corporations  have  no  rights  except  such  as  are  especially 
granted,  and  those  that  are  necessary  to  carry  into  effect 
the  powers  so  granted.  (15  John.,  383 ;  5  Wend.,  219 ;  Jack- 
son v.  HartwtU,  8  John.,  332 ;  McCullough  v.  Moss,  5  Denio, 
578;  3  Pick.,  239,  240;  2  Kenfs  Com.,  283.)  (2.)  The 
powers  and  objects  of  this  corporation  were  governmental 
merely  and  were  limited  to  the  territory  described  in  the 
charter.    Of  all  those  powers,  not  one  points  beyond  the 

Sel.— 'Vol.  V.  9 
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boundaries  of  the  village  for  its  exercise.  (3.)  If  the 
powers  of  corporations  are  extended  by  implication  so  as  to 
embrace  everything  convenient  to  carry  into  effect  the 
express  powers,  instead  of  being  restricted  to  what  is 
necessary,  their  authority  will  be  practically  without  limi- 
tation. 2.  If  that  corporation  had  power  to  hold  lands 
for  any  purpose  beyond  its  boundaries,  it  had  none  to  hold 
them  for  the  purpose  expressed  in  the  deed.  (1.)  All  the 
powers  given  to  the  corporation  over  streets  by  its  charter 
are  limited  expressly  to  streets  "  within  the  said  village." 
(Laws  of  1826,  120,  $  13;  id,,  122,  §  20.)  (2.)  It  could 
not  exercise  control  over  streets  beyond  its  boundaries 
without  coming  in  conflict  with  the  officers  of  the  towns. 
(1  R.  S.,  501,  §§  1,  2  ;  N.  Hempstead  v.  Hempstead,  2  Wend., 
136;  2  John.  Ch.  R.,  336;  Hopk.  R.,  292;  2  Wend.,  109.) 
(3.)  If  the  power  be  claimed  as  an  incident  on  the  ground 
of  its  necessity,  that  necessity  should  have  been  alleged,  so 
that  it  could  be  put  in  issue ;  but  it  is  not  mentioned  in  the 
plea.  (McCullough  v.  Moss,  5  Denio,  507.) 

II.  The  replication  is  not  defective  for  the  special  cause 
assigned.  1.  The  allegation  in  the  plea,  that  the  premises 
"  are  common  and  public  streets,"  relates  to  the  time  of 
the  plea,  August,  1847.  The  plaintiff  could  not  deny  that 
allegation.  The  premises  were  then  "a  common  and  public 
street ;"  they  had  been  made  so  by  the  defendants,  which  is 
the  very  wrong  complained  of. 

III.  If  the  deed  was  ever  valid,  it  gave  to  the  grantees  a 
mere  right  of  way,  or  easement,  and  suffering  that  right 
to  lie  dormant  for  twenty  years  is  conclusive  evidence  of 
its  abandonment.  (Hooker  v.  The  Utica  Turnpike  Co.,  12 
Wend.,  371;  Gidmy  v.  Earl,  id.,  98.) 

By  the  terms  of  the  deed  the  land  was  to  be  used,  occu- 
pied and  enjoyed  "  as  a  public  street,  and  for  no  other  or 
different  use  or  purpose  whatsoever."  We  think  these  words 
create  a  condition,  the  failure  to  observe  which  terminated 
the  estate.    But  however  that  may  be,  they  clearly  restrict 
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or  limit  the  right  granted,  to  a  mere  easement;  and  the 
grantees  having  neglected  for  almost  twenty  years  to  open 
the  road  or  put  it  in  use,  it  should  be  considered  as 
abandoned-  (1  R.  S.,  521,  $  99 ;  Corning  v.  Gould,  16  Wend.% 
531.) 

L.  Farrar  for  the  respondent. 

I.  The  trustees  of  the  village  of  Rochester  were  made 
capable  by  their  act  of  incorporationof  "  purchasing,  hold- 
ing, receiving  and  conveying  any  real  or  personal  estate  for 
the  public  use  of  said  village."  There  is  no  restriction  of 
their  power  to  take  the  conveyance  of  land,  either  in  or  out 
of  the  village,  for  the  public  use.  It  might  very  well 
happen,  as  suggested  by  the  justice  who  delivered  the 
opinion  in  the  court  below,  that  the  public  might  require 
the  use  of  real  estate  not  within  the  bounds  of  the  village ; 
as  for  instance,  for  a  pest-house,  cemetery,  or  public  road 
to  the  steamboat  landing,  or  for  various  other  useful  pur- 
poses, and  there  is  no  restriction  imposed  by  the  act.  In 
this  case,  the  land  was  partly  within  and  partly  without 
the  limits  of  the  village.  The  conveyance  was  made  ten 
years  after  the  village  was  incorporated,  and  when,  of 
course,  its  actual  bounds  were  much  extended,  with  antici- 
pation of  much  further  extension,  which  has  since  been 
realized,  as  the  land  is  now  all  within  the  city ;  and  the 
conveyance  of  land  for  the  public  use  might  be  a  material 
inducement  and  aid  to  enlarging  its  bounds.  There  is,  as 
has  been  stated,  no  restriction  as  to  the  conveyance  of  land 
for  the  public  use ;  and  the  court  will  not  say,  from  the 
mere  fact  of  the  land  not  being  at  the  time  within  the 
village,  that  it  was  not  for  the  public  use,  and  this  in  oppo- 
sition to  the  express  language  of  the  conveyance.  Something 
more  than  this,  it  is  apprehended,  will  be  required,  to  take 
from  the  public  use  of  the  city  the  rights  acquired  under 
this  deed,  and  this  is  the  only  answer  to  the  plea.     The 
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restraints  imposed  by  the  Bevised  Statutes  do  not  affect 
this  question,  as  the  authority  to  hold  land  for  the  uses  of 
the  corporation  was  given  by  the  village  charter,  and  the 
deed  received  and  accepted  before  the  passage  of  the 
Bevised  Statutes.  But  it  is  believed  there  is  no  restriction 
affecting  the  question  in  the  Bevised  Statutes.  By  the 
R.  S.9  part  1,  ch.  18,  tit.  3,  §  1,  sub.  4,  corporations  are 
authorized  to  hold  such  real  estate  as  the  purposes  of  the 
corporation  may  require.  The  intendment  is  that  the  land  ' 
was  acquired  for  the  purposes  of  the  corporation,  and  within 
its  powers.  (Ex  parte  Peru  Iran  Co.,  7  Caw.  R.>  541.)  At 
common  law  there  was  no  restriction,  and  in  this  state  there 
is  none,  except  such  as  is  imposed  by  the  act  of  incorpora- 
tion or  by  general  laws.  (Kenfs  Com.,  ed.  1840,  vol.  2,  384, 
and  cases  cited.)  There  is  no  restriction  either  by  the  act  of 
incorporation  or  any  general  law,  which  could  prevent  the 
village  from  taking  this'  conveyance. 

II.  It  is  expressly  averred  in  the  plea  that  the  land  was 
a  common  and  public  street  in  the  city,  and  that  the  corpo- 
ration improved  it  as  such.  This  is  not  denied  by  the  repli- 
cation. The  city  was  authorized  by  its  charter  (Laws  of 
1844,  179)  to  grade  or  improve  the  streets  of  the  city. 
The  city  had  a  right  to  exercise  that  power  at  such  time  as 
it  deemed  best  for  the  public  interest.  The  replication  is 
therefore  no  answer  to  the  plea  in  this  respect,  and  the 
judgment  of  the  supreme  court  on  the  demurrer  should  be 
sustained  on  this  ground. 

Taggart,  J.  In  the  view  I  have  taken  of  this  case  the 
judgment  of  the  court  below  cannot  be  sustained.  The 
trustees  of  the  village  of  Bochester  exceeded  their  power 
when  they  attempted  to  take  title  to  the  land  in  question. 
Chancellor  Kent  says :  "  The  inference  from  the  statutes 
creating  corporations  and  authorizing  them  to  hold  real 
estate  to  a  certain  limited  extent  is  that  our  statute  corpo- 
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rations  cannot  take  and  hold  real  estate  for  purposes  foreign 
to  their  institution."  (2  Kerf*  Com.,  229.) 

In  the  case  of  Denton  v.  Jackson  (2  John.  Ch.  R.,  336), 
Chancellor  Kent,  speaking  of  the  powers  of  towns,  says : 
"  Its  power  is  confined  to  its  own  limits,  and  without  some 
special  provision  it  cannot,  as  of  course,  possess  any  control 
or  rights  over  lands  lying  within  another  town." 

In  the  case  of  North  Hempstead  v.  Hempstead,  in  the  «ourt 
of  errors  (2  Wend.,  136),  Chief  Justice  Savage,  in  deliver- 
ing the  opinion  of  the  court,  which  was  unanimously 
concurred  in,  says :  "  By  this  act"  (the  act  relative  to  the 
duties  and  privileges  of  towns,  2  R.  L.,  131),  "  the  town  of 
Hempstead  has  the  power  which  has  always  been  exercised 
by  it,  of  directing  the  times  and  manner  of  cutting  grass 
upon  their  meadows,  but  no  such  power  is  given  to  any 
town  beyond  its  limits ;  it  necessarily  follows  that  no  such 
power  is  possessed  by  it.  It  is  impossible  for  one  town  to 
make  regulations  for  the  management  of  public  property  in 
another  town,  because  exclusive  jurisdiction,  as  I  construe 
the  statute,  is  given  to  the  town  within  which  such  prop- 
erty is  located." 

By  the  charter  of  the  village  of  Rochester  (Latvs  of  1826, 
ch.  140,  §  1),  it  is  provided,  among  other  things,  that  the 
corporation  "  shall  be  in  law  capable  of  purchasing,  hold- 
ing and  conveying  any  estate,  real  or  personal,  for  the 
public  use  of  said  corporation." 

It  is  not  necessary  to  decide  the  precise  question  which 
was  so  ably  argued  in  this  cause,  viz.,  "  whether  the  corpo- 
ration had  power  to  hold  lands  beyond  its  boundaries  for 
any  purpose."  We  are  clear  that  it  had  no  power  to  hold 
lands  *beyond  its  boundaries  for  the  purpose  of  exercising 
any  governmental  authority  over  them.  By  allowing  the 
village  of  Rochester  to  hold  lands  out  of  its  corporate  limits 
"  to  be  used  as  a  public  street  for  the  use  of  the  corporation, 
and  for  no  other  or  different  use  or  purpose  whatever,"  the 
corporation  comes  in  direct  conflict  with  the  jurisdiction  of 
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the  town  in  which  such  lands  are  situated.  If  itis  impossible 
for  one  town  to  make  regulations  for  the  management  of 
public  property  in  another,  it  is  certainly  impossible  for  a 
village  or  city  corporation  to  make  regulations  for  the  man- 
agement of  highways  out  of  its  limits.  The  towns  in  which 
the  lands  lie  have  jurisdiction,  exclusive  of  all  other  merely 
local  jurisdictions,  to  lay  out,  open  and  regulate  public 
highways.  If  another  corporation  is  allowed  to  hold  or  in 
any  manner  regulate  a  street  or  highway  in  such  town,  it 
necessarily  comes  in  conflict  with  the  jurisdiction  of  the 
town.  The  right  or  claim  of  such  corporation  must  there- 
fore fail. 

The  right  of  the  defendant  to  hold,  use  and  occupy  the 
lands  depending  upon  a  grant  to  it  for  a  purpose  which  it 
is  not  authorized  to  execute,  the  grant  is  invalid,  and  the 
title  of  the  defendant  must  fail. 

The  judgment  of  the  court  below  must  therefore  be 
reversed. 

Johnson,  J.  It  appears  from  the  pleadings  that  the 
trespasses  complained  of  were  committed  by  the  defendants 
upon  the  land  mentioned  in  the  declaration  in  improving 
the  same  as  a  public  street.  The  defendants  rest  their 
right  upon  the  effect  of  a  deed  delivered  January  8,  1828, 
by  the  terms  of  which  the  then  owners  in  fee  of  the  locus 
in  quo  granted  the  same  with  other  lands  to  the  trustees  of 
the  village  of  Koohester  and  their  successors  forever,  "  for 
the  sole  and  only  use  and  trust  and  confidence  that  the 
same  should  forever  thereafter  be  used,  occupied  and 
enjoyed  as  public  streets  for  the  use  of  the  corporation 
grantees  and  for  no  other  or  different  use  or  purpose  what- 
soever." The  plaintiff  insists  that  this  deed  is  not  effectual 
because  the  premises  in  question,  at  the  time  of  the  execu 
tion  and  delivery  of  the  deed,  were  not  within  the  limits  of 
the  village  of  Rochester. 
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The  question  upon  this  demurrer  is  therefore  whether 
the  corporation  known  as  "  the  trustees  of  the  village  of 
Rochester  "  had  power  at  the  time  of  the  delivery  of  the 
deed  in  question  to  take  and  hold  lands  for  the  public  use, 
lying  beyond  its  corporate  bounds* 

The  act  entitled  "  An  act  to  incorporate  the  village  of 
Rochester,"  passed  April  10,  1826,  after  fixing  the  bounda- 
ries of  the  village,  declares  the  territory  so  described,  "  and 
all  the  freemen  of  this  state  inhabitants  within  the  said 
limits,  to  be  a  body  politic  and  corporate  by  the  name 
of  the  trustees  of  the  village  of  Rochester,  and  that  they 
and  their  successors  shall  be  in  law  capable  of  pur- 
chasing, holding  and  conveying  any  estate,  real  or  personal, 
for  the  public  use  of  said  corporation." 

Upon  the  true  construction  of  this  express  power  the 
question  in  this  case  turns.  It  is  hardly  necessary  at  this 
day  to  cite  authority  for  the  propositions  "  That  corpora- 
tions can  exercise  no .  powers  but  such  as  are  granted 
expressly  or  incidentally ;  that  they  have  such  powers  and 
capacities  as  are  given  to  them  and  none  other ;  that  they 
take  nothing  by  implication "  (People  v.  Geneva  College,  5 
Wend.,  217-19),  and  it  is  almost  equally  well  settled  that 
their  general  powers  are  to  be  construed  with  regard  and  in 
subordination  to  the  particular  object  of  their  creation  as 
disclosed  by  the  acts  incorporating  them.  (People  v.  Utica 
Ins.  Co.,  15  Johns*  R.,  383 ;  Jackson  v.  Hartwell,  8  Johns.  jR., 
422.)  Upon  this  ground  it  was  said  in  respect  to  towns  by 
Chancellor  Kent,  in  Denton  v.  Jackson  (2  Johns.  Ch.  R.f  336), 
"  their  power  is  confined  to  their  own  limits,  and  without 
some  special  provision  they  cannot,  as  of  course^  possess  any 
control  or  rights  over  lands  lying  within  another  town. 
So  also  Chancellor  Sanfobd,  in  N.  Hempstead  v.  Hempstead 
(Hopk.,  294),  says :  "  It  seems  that  a  town  has  no  capacity 
to  hold  lands  not  within  its  own  limits ;  and  a  town  can- 
not apply  the  powers  of  regulation  given  by  law  to  lands 
situated  in  another,  town."     This  last  observation  was 
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made  in  respect  to  the  power  of  towns  over  the  regula- 
tion of  the  enjoyment  of  their  common  lands  (S.  C.  in  er., 
2  Wend.,  136);  but  the  principle  is  general,  and  applies 
with  quite  as  much  force  to  the  regulation  of  public  roads 
as  to  the  enjoyment  of  common  lands. 

The  corporation  whose  powers  are  here  in  question  was 
a  municipal  corporation,  forming  a  civil  division  of  the  state, 
and  entrusted  with  certain  political  and  administrative 
powers.  These  powers  all  looked  to  the  attainment  of 
merely  local  objects,  and  had  regard  to  the  health,  good 
order  and  convenience  of  the  inhabitants  of  that  particular 
territory  embraced  within  its  corporate  limits.  Now  while 
it  is  conceded  that  the  legislature  might  have  conferred 
upon  this  corporation  powers  extending  beyond  its  limits, 
it  is  regarded  as  obvious  that,  in  the  absence  of  express 
language  looking  to  such  an  extension  of  its  powers,  they 
are  all  to  be  taken  as  commensurate  only  with  its  terri- 
torial limits  and  jurisdiction.  Nothing  in  the  language 
conferring  the  power  to  hold  real  estate  upon  the  village 
of  Rochester,  takes  it  out  of  the  ordinary  rule;  and  we 
must  therefore  conclude  that  the  deed  mentioned  in  the 
pleadings  was  not  operative  to  confer  upon  the  defendants, 
upon  whom  by  statute  the  rights  of  the  trustees  of  the 
village  of  Rochester  have  been  devolved,  the  right  to  enter 
upon  and  improve  as  a  street  the  premises  in  question. 
The  replication  was  therefore  good  and  the  judgment  below 
must  be  reversed. 

Mason,  J.,  gave  no  opinion. 

Denio,  J.,  did  not  hear  the  argument. 

All  the  other  judges  concurring, 

Judgment  reversed. 
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1  general  assignment,  by  an  insolvent  debtor,  of  bis  property  to  a  trustee  for 
the  payment  of  bis  debts,  is  not  void  on  account  of  its  providing  for  the 
payment  of  an  irregular  and  usurious  judgment,  giving  it  priority  over  other 
debts,  if  it  be  in  other  respects  free  from  objection. 

It  is  not  a  fraud  upon  other  creditors  for  a  debtor  to  pay  or  provide  for  the 
payment  of  a  usurious  debt. 

Au  irregularity  in  the  entering  of  judgment  can  only  be  taken  advantage  of  by 
a  party  to  the  judgment. 

In  such  case,  if  the  judgment  were  held  void,  the  indebtedness  would  remain, 
which,  in  the  absence  of  actual  fraud,  would  uphold  the  assignment. 

Whether  a  eonfession  of  judgment,  stating  the  amount,  and  that  it  "  is  for  a 
debt  justly  due  to  the  plaintiff  on  a  promissory  note  given  by  the  defendant 
to  said  plaintiff,"  stating  date  and  amount,  is  sufficient  under  §  888  of  the 
Code  of  Procedure,  Queret 

This  action  is  in  the  nature  of  a  creditor's  bill,  and  is 
brought  for  relief  against  an  assignment  made  December 
11,  1850,  by  defendant  Judson  to  defendant  Sands,  in  trust 
for  the  payment  of  debts.  The  complaint  states  that  on 
the  10th  of  February,  1851,  the  plaintiff  obtained  a  judg- 
ment in  the  supreme  court  against  E.  Judson  and  others, 
for  $918.50,  on  which  an  execution  was  issued  and  returned 
unsatisfied ;  and  another  judgment  in  the  same  court  on  the 
24th  of  February,  1851,  against  the  said  defendant  E.  Jud- 
son and  others,  for  $582.94,  on  which  an  execution  was  also 
issued  and  returned  unsatisfied.  It  alleged  that  on  the  11th 
of  December,  1850,  Judson  assigned  all  his  property,  real 
and  personal,  to  Sands,  in  trust  for  the  payment  of  his  debts, 
according  to  a  certain  order  of  preference ;  that  in  the  said 
assignment  he  gave  the  first  preference  to  Asa  Sheldon, 
whose  debt  is  stated  to  be  upon  a  judgment  rendered  Octo- 
ber 29,  1850,  in  the  supreme  court,  on  which  is  due  about 
$1854.  It  is  alleged  in  the  complaint  that  the  debt  for 
which  the  judgment  was  confessed  is  usurious.  It  is  also 
claimed  that  the  confession  was  void,  because  no  sufficient 

Sel.— Vol.  V.  10 
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specification  or  statement  in  writing  of  the  consideration 
was  made,  as  required  by  %  383  of  the  Code. 
The  form  of  the  confession  was  as  follows : 

Supreme  Court — Chenango  County. 

Asa  Sheldon  } 

off*-  > 

Everitt  Judson.  N 


Judgment  is  hereby  confessed  in  this  action,  for  the  sum 
of  eighteen  hundred  dollars  and  twenty-seven  cents.  This 
confession  is  for  a  debt  justlj  due  to  the  plaintiff,  arising 
upon  the  following  facts,  to  wit :  on  a  promissory  note  given 
by  said  Everitt  Judson  to  said  Asa  Sheldon,  for  $1800.27. 

Everitt  Judson. 

Dated  October  29th,  1850. 

— with  the  usual  form  of  verification. 

It  is  averred  that  the  property  assigned  exceeds  in  value 
the  plaintiff's  judgments,  and  is  now  in  the  hands  of  the 
assignee,  Sands,  and  the  prayer  is  that  so  much  thereof  may 
be  applied  to  the  plaintiff's  debts  as  will  satisfy  the  same ; 
and  for  other  relief.  An  answer  was  put  in,  and  the  cause 
was  tried  by  Justice  Mason,  without  a  jury.  The  usury  of 
$50  was  proved.  The  court  dismissed  the  complaint  on 
the  ground  that  the  plaintiff  could  not  avoid  the  judgment 
given  to  the  defendant  on  the  ground  of  usury.  This  judg- 
ment was  affirmed  on  appeal  to  the  general  term,  and  the 
plaintiff  appealed  to  this  court. 

Merritt  Sf  Hyde  for  the  appellant. 

I.  The  assignment  by  Judson  to  Sands  is  void,  by  the 
statute  against  usury.  (2  R.  5.,  3d  ed.y  56.  58.)  The  plain- 
tiff being  a  judgment  creditor  of  the  assignor,  is  not  a  mere 
stranger  to  the  usurious  conveyance ;  nor  is  his  the  position 
of  a  purchaser  of  an  equity  of  redemption,  taking  a  limited 
estate  in  the  property  affected ;  he  stands  in  full  legal  privity 
with  the  debtor.  (Dix  v.  Fan  TVyck,  2  Hill,  522 ;  Jackson  v. 
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Dominick,  14  John.,  435 ;  Lloyd  v.  Scott,  4  Peters,  205 ;  Mof« 
ris  v.  Floyd,  5  Barb.,  130 ;  Ctae  v.  Savage,  10  Pa^e,  583.) 
It  should  also  be  observed,  in  order  to  distinguish  this  case 
from  Pratt  v.  Adams  (7  Paige,  614),  and  Green  v.  Morse 
(4  Bar*.,  232),  that  the  plaintiff  is  not  claiming  under  the 
assignment,  but  adversely  to  it.  He  is  assailing  it,  and  not 
enforcing  it.  He  does  not  seek  to  effectuate  a  right  derived 
from  the  terms  of  the  assignment,  but,  after  judgment 
and  execution,  seeks  to  reach  the  property  of  the  debtibr, 
upon  which  he  has  a  specific  lien,  in  opposition  to  the 
assignment,  and  is  therefore  in  a  position  properly  to  raise 
any  question  affecting  its  validity.  Coming  to  our  rights 
by  judicial  proceedings  is  the  same  as  though  we  had  pur- 
chased unconditionally;  and  in  that  case,  the  appellant 
could  have  resisted.  (Shufeltv.Shufdt,  9  Paige,  137.)  Within 
the  terms  of  the  statute,  the  assignment  in  question,  being 
affected  with  usury,  is  void,  and  vests  no  title  to  the  pro- 
perty in  the  assignee.  We  contend  that  it  is  not  shielded 
from  the  sweeping  provisions  of  the  statute  by  any  of  the 
legal  rules  recognized  by  the  courts  in  cases  of  this  nature. 
It  is  unquestionably  true,  as  stated  in  the  opinion  of  Justice 
Mason  in  this  case,  that  the  debtor  may  waive  the  defence 
of  usury.  He  does  so  when  he  suffers  the  usurious  security 
to  be  enforced,  without  interposing  the  defence ;  when  he 
pays  the  usurious  debt;  when  he  performs  the  usurious 
contract ;  when,  in  consideration  that  all  securities  for  the 
original  usurious  debt  can  be  cancelled,  he  promises  to 
„  repay  the  money  actually  loaned ;  when,  subsequently  to 
the  usurious  loan,  the  borrower  gives  a  new  security  to  an 
innocent  third  party,  being  a  creditor  of  the  lender.  It  is 
believed  that  the  decisions  designate  but  three  predicaments 
in  which  the  debtor  is  deprived  of  this  defence  i  1st.  Where 
he  has  executed  the  usurious  agreement ;  2d.  Where  he  has 
purged  it  of  the  usurious  taint ;  3d.  Where,  by  his  own  act, 
subsequently  to  the  usurious  transaction,  an  innocent  third 
party  has  become  so  connected  with  it  as  to  render  the 
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defence  inequitable  with  respect  to  such  third  party.  Does 
the  assignment  in  question  place  the  assignor  (and  of  course 
his  privies)  in  either  of  these  predicaments  ?  1.  The  assign- 
ment does  not  pay  the  usurious  debt.  The  case  might  be 
different,  if  the  assignee  had  paid.  But  he  has  not  paid. 
There  is,  therefore,  no  extinguishment  of  the  debt.  Nothing 
has  been  canceled,  and  the  debt  is  to-day  the  subject  of  an 
action.  An  absolute  conveyance  of  property  by  Judson  to 
Sheldon,  which  the  latter  agreed  to  receive  in  cancellation 
of  the  debt,  might  well  have  been  considered  a  payment ; 
a  performance  of  the  usurious  contract ;  as  though  money 
had  been  paid.  But  nothing  was  done  by  Judson,  except 
to  appoint  a  trustee  to  pay  his  debt.  (Schroeppd  v.  Corning, 
5  Denio,  236.)  The  case  of  Denn  v.  Doids  (1  John.  Ca.,  158) 
was  decided  in  1799,  under  §  1  of  the  statute  of  1787,  which 
differs  materially  from  the  corresponding  provision  of  our 
present  statute. 


Act  op  1787. 
•  •  •  That  all  bonds, 
bills,  notes,  contracts  and 
assurances  whatsover,  and 
all  deposits  of  goods,  or 
other  things  whatsoever,  for 
payment  of  any  principal  or 
money  to  be  lent,  or  cove- 
nanted or  agreed  to  be  paid, 
upon  or  for  any  usury,  where- 
upon or  whereby  thgre  shall 
be  reserved  or  taken  or  se- 
cured, or  agreed  to  be  re- 
served or  taken,  above  the 
sum  of  seven  pounds  in  the 
hundred,  as  aforesaid,  shall 
be  utterly  void. 


2  R.  S.,  3d  ed.,  page  56. 

§  5.  All  bonds,  bills,  notes, 
assurances,  conveyances ;  all 
other  contracts  or  securities 
whatsoever  (except  bottom- 
ry and  respondentia  bonds 
and  contracts),  and  all  de- 
posits of  goods  or  other 
things  whatsoever,  where- 
upon or  whereby  there  shall 
be  reserved  or  taken,  or  se- 
cured, or  agreed  to  be  re- 
served or  taken,  any  greater 
sum  or  greater  value  for  the 
loan  or  forbearance  of  any 
money,  goods  or  other  things 
in  action,  than  is  above  pre- 
scribed, shall  be  void. 
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The  plaintiff  brought  ejectment.  The  defendant,  to  show 
title  out  of  the  lessor  of  plaintiff,  produced  a  deed  from  the 
lessor  to  a  trustee,  in  trust,  to  pay  certain  bona  fide  debts  and 
certain  usurious  mortgages  upon  the  premises  in  question. 
The  trust  had  been  executed.  The  doctrine  to  be  deduced 
from  the  case  is,  that  in  ejectment  an  absolute  deed,  inter 
alios,  shall  not  be  attacked  on  the  ground  of  usury.  There 
have  been  numerous  more  recent  reported  cases,  in  which 
absolute  trust  deeds  have  been  avoided  for  usury.  (Dunbar 
v.  Long,  4  Hen.  Sf  Munf.,  212 ;  Clark  v.  Garland,  1  Leigh, 
453  ;  Martin  v.  Lindsey,  id.,  499 ;  Blyd.  on  Usury,  290,  291, 
292.)  Denn  v.  Dodds  is  cited  in  Dix  v.  Van  Wyck,  above 
referred  to,  as  establishing  that  "  if  the  debtor  make  a  con- 
veyance of  his  land  to  the  creditor,  in  satisfaction  of  a 
usurious  debt,  the  deed  cannot  be  avoided  for  usury,"  in 
connection  with  Pratt  v.  Adams  (7  Paige,  615),  where  the 
doctrine  now  contended  for  has  the  sanction  of  a  significant 
query  of  the  chancellor.  In  Green  v.  Morse  (4  Barb.,  332), 
Judge  Geidley,  in  effect,  concedes  it,  and  decides  that  case 
upon  another  point.  Upon  principle,  we  submit,  the 
question  is  seemingly  without  difficulty.  By  the  assign- 
ment, the  cestui  que  trust  does  not  become  the  owner  of  the 
property.  To  him,  it  is  but  a  provision  for  the  payment  of 
his  debt — a  further  security.  If  made  simultaneously  with 
the  usurious  loan,  would  not  this  security  have  been  void? 
or  is  an  assignment  of  this  nature  the  instrument  by  which 
repayment  of  a  usurious  loan  may  be  effectually  secured  ? 
But  the  case  of  Morsev.  Crofoot  (4  Com.  R.,  134)  is  seem- 
ingly conclusive  upon  this  point.  -  That  the  security  is 
remote  or  substituted,  does  not  render  it  valid.  It  is  merely 
a  further  agreement,  based  upon  the  same  usurious  con- 
sideration, and  designed  to  carry  the  void  contract  into 
effect.  (2  Starkie,  237;  9  Cow.,  647;  7  Pick.,  40;  12 
id.,  126;  5  Conn.,  354;  2  id.,  284;  6  Wend.,  415;  1  Green- 
leaf,  167.)  2.  The  assignment  does  not  purge  the  original 
indebtedness  of  the  usurious  taint.  (Hammond  v.  Hopping, 
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13  Wend.,  505;  Miller  v.  HaU,  4  Denio,  104.)  3.  The 
assignee  is  no  new  party,  innocently  connected  with  the 
usurious  transaction.  He  is  but  the  agent  of  the  assignor. 
Equity  towards  him  does  not  require  that  his  powers  be 
deemed  irrevocable.  Neither  the  assignee  nor  any  other 
party,  innocent  or  otherwise,  has  parted  with  any  rights  on 
the  faith  of  the  assignment. 

II.  The  assignment  is  void  as  against  the  plaintiff  and 
other  bona  fide  creditors  of  Judson.  Assignments  of  this 
nature  are  not  favored.  In  conflict  with  a  familiar  legal 
maxim,  vigilantibus  non  dormientibus,  tip.,  and  the  express 
provisions  of  the  statute,  they  were  seemingly  originated 
and  upheld  by  the  chancery  rule  that  "  equality  is  equity." 
The  allowing  of  preferences  rests  only  upon  precedent, 
unsanctioned  by  any  principle  of  law,  equity  or  morality. 
In  all  cases,  however,  it  is  exacted  that :  1st.  The  assignor 
be  insolvent  or  embarrassed;  2d.  The  act  be  free  from 
fraudulent  design  ;  and  3d.  There  be  an  unconditional  sur- 
render of  all  the  property  of  the  debtor,  for  the  payment 
of  just  debts.  (18  Wend.,  357,  358 ;  2  R.  S.,  3d  ed.,  79, 
§  24,  and  note  of  revisers;  3  JR.  &,  2d  ed.,  618,  §  24 ;  11 
Wend.,  187,  216,  217,  219  ;  2  Bari.,  9  ;  2  Comst.,  371 ;  10 
Paige,  229,  230.)  1.  The  pretended  debt  to  Sheldon,  the 
first  and  largest  in  the  schedule  of  preferences,  is  a  usurious 
and  void  debt.  Void,  things  are  no  things ;  and  this,  by 
statute,  is  no  debt.  True,  were  it  not  for  persons  who  have 
a  right  to  question  it,  Judson  might  recognize  it,  and  direct 
its  payment.  So  he  might  bestow  his  property  where  not 
even  void  debts  existed.  Judson  owed  Sheldon  nothing ; 
was  never  legally  or  morally  bound  to  pay  the  $1850,  nor 
any  part  of  it.  To  have  done  so,  at  any  time,  would  have 
been  grossly  unjust  towards  his  bona  fide  creditors.  The 
fides  of  the  transaction  is  not  aided  by  the  consideration 
that  when  the  property  was  in  the  debtor's  hands  he  might 
have  paid  it,  and,  having  done  so,  could  have  recovered  back 
only  the  usurious  premium.    His  generosity  towards  Shel* 
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don  would  have  worked  injustice  towards  just  creditors. 
The   plaintiff's  demand    accrued  from   endorsements,  to 
relieve  Judson's  embarrassments.    Sheldon's  demand  was 
created  in  violation  of  law ;  could  never  have  been  enforced ; 
was   never  entitled  to  be  paid.    Judson's  denial  of  any 
fraudulent  design  in  the  preference  does   not  affect  the 
question.     The  act  is  a  practical  fraud  and  hindrance  (2 
Barb.,  9) ;  and  it  is  submitted  that  the  doctrine  of  that  case 
is  responsive  to  the  suggestion  of  Mr.  Justice  Mason,  that 
"  when  in  the  case  of  an  insolvent  debtor,  the  usury  secured 
should  be  so  enormously  large  as  to  furnish  evidence  of 
an  intent  to  defraud  creditors,  it  should  be  set  aside  for 
that  reason."  (Green  v.  Morse,  4  Barb.,  332,  343 ;  Pratt  v. 
Adams,  7  Paige,  641,  642.)    His  personal  representatives, 
in  case  of  his  death,  could  have  defeated  it,  as  could,  also, 
his  heirs;  and  so  can  one  who  stands  in  legal  privity  with 
him,  by  judicial  proceeding.    2.  The  preferred  judgment 
in  favor  of  Sheldon  is  void,  not  having  been  confessed  and 
entered  up  conformably  to  §§  382,  383,  384  of  the  Code. 
It  is  required  that  not  only  the  amount  due  be  stated,  but  the 
facts  out  of  which  the  indebtedness  arose  must  be  concisely 
stated.     It  is  untrue  that  indebtedness  arises  out  of  a  pro- 
missory note,  which  is  itself  but  the  evidence  of  indebted- 
ness.    The  creditor,  the  beneficiary  of  the  provision,  is  not 
enlightened  by  this  statement,  for  it  furnishes  no  more  than 
a  naked  acknowledgment  of  the  indebtedness.    This  was 
done  by  the  bond,  under  the  former  system.    If  this  be 
sufficient,   it  will  only  be  necessary  to  execute  a  note  in 
every  case,  in  place  of  an  observance  of  the  statute.  (Plum- 
mer  v.  Plummer,  7  Howard  Pr.  JR.,  62.)     Is  this  an  irregu- 
larity of  which  the  debtor  alone  can  complain  ?    It  appears 
to  have  been  held  in  Griffin  v.  Mitchell  (2  Cow.,  648)  that 
the  creditor  was  the  only  person  who  could  take  advantage 
of  the  defect.  (Lawless  v.  Hackett,  16  John.,  149;  5  John. 
Ch.  R.,  325.)    We  contend  that,  under  the  Code,  a  judg- 
ment by  confession,  entered  up  otherwise  than  as  therein 
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provided,  is  a  nullity ;   and  if  this  view  be  correct,  the 
assignment  prefers  a  judgment  which  has  no  existence. 

Henry  R.  Mygatt  for  the  respondents. 

I.  The  assignment  by  Judson  to  Sands  is  not  void  by 
reason  of  usury.  The  defence  of  usury  is  a  personal  defence 
and  cannot  be  set  up  by  a  stranger  to  the  original  transac- 
tion. (Morris  v.  Floyd,  5  Barb.,  133.)  As  the  assignment 
specifically  provides  for  the  payment  of  the  Sheldon  judg- 
ment, there  is  no  doubt  as  to  the  right  of  Sheldon,  to  be 
protected  to  the  amount  actually  loaned,  notwithstanding 
there  may  have  been  usury  in  the  chattel  mortgage.  (Rea> 
ford  et  al.  v.  Widgeret  al.,  2  Comst.,  131 ;  Pratt  v.  Adams,  7 
Paige,  641  j  1  ComsU,  281,  per  Bronson,  J.j  The  case  of 
Greene  v.  Morse  (4  Barb.,  332)  was  the  case  of  an  assign- 
ment, and  the  court  adjudged  that  the  defence  of  usury 
cannot  be  set  up  by  the  assignee,  or  by  any  one  except  the 
party  to  the  usury.  If  a  debtor  make  a  conveyance  of 
his  property  to  a  creditor  in  good  faith,  in  satisfaction  of  an 
usurious  debt,  the  conveyance  cannot  be  avoided.  (Derm  v. 
Dodds,  1  Johns.  Ca.,  158 ;  Pratt  v.  Adams,  7  Paige,  615 ; 
Dix  v.  Van  Wyck,  2  HUl,  524.)  The  court  for  the  cor- 
rection of  errors  confined  the  defence  of  usury  to  those 
persons  only  who  are  bound  by  the  original  contract  to 
pay  the  sum  borrowed.  (Post  v.  Bank  of  Utica,  7  Hill,  391.) 
The  court  of  appeals,  in  the  case  of  Rexford  et  al.  v.  Widget 
(2  Comst.,  131),  concur  in  the  case  of  Post  v.  Bank  of  Utica. 
In  Green  v.  Kemp  (]3  Mass.,  515),  it  is  decided  that  the  pur- 
chaser of  the  equity  of  redemption  cannot  avoid  the  mort- 
gage by  proof  of  usury.  In  Bridge  et  al.  v.  Hubbard  (15 
Mass.,  103) :  "  It  ought  not  to  be  in  the  power  of  this  new 
debtor  to  avail  himself  of  the  defence  which  the  original 
debtor  had  waived..  It  is,  in  this  respect,  not  unlike  the 
case  of  a  mortgage  on  which  usurious  interest  is  reserved. 
If  the  mortgagor  in  such  a  case  conveys  the  land  to  a  third 
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person,  subject  to  the  mortgage,  the  grantee  of  this  right 
of  redemption  cannot  question  the  right  of  the  mortgagee." 
The  assignment  under  consideration  was  made  the  11th  day 
of  December,  1860,  and  the  judgment  of  the  appellant  was 
not  rendered  until  the  10th  day  of  February  thereafter 
The  cases  of  Reading  v.  Weston  (7  Conn.,  413),  and  De  Wolf 
v.  Johnson  (10  Wheaton,  367),  establish  that  usury  is  a  per- 
sonal defence  and  cannot  be  set  up  by  a  stranger  to  the 
original  transaction.  In  the  case  last  cited  the  court  say: 
"It  is  perfectly  established,  that  the  plea  of  usury,  at  least 
as  far  as  to  landed  security,  is  personal  and  peculiar ;  and 
however  a  third  person,  having  an  interest  in  the  land,  may 
be  affected  incidentally  by  a  usurious  contract,  he  cannot 
take  advantage  of  the  usury."  In  the  case  of  The  Mechan- 
ics' Bank  v.  Edwards  (1  Barb.,  278),  Justice  Edmonds  cites 
the  aforesaid  cases  of  Reading  v.  Weston,  and  De  Wolf  v. 
Johnson,  and  decides  that  "  usury  is  a  personal  defence,  and 
cannot  be  set  up  by  a  stranger  to  the  original  transaction." 
The  case  of  Sands  v.  Church  (2  Seld.,  347),  decides  that 
where  mortgaged  premises  are  conveyed  subject  to  a  mort- 
gage, the  grantee  cannot,  in  a  suit  to  foreclose  the  mortgage, 
Bet  up  a  defence  of  usury  as  between  mortgagor  and  mort- 
gagee, the  mortgagor  having  suffered  judgment  thereon  to 
be  taken  against  him.  The  benefit  of  the  objection  of  usury 
can  only  be  taken  by  a  party  to  the  transaction.  (Cro. 
EUz.,  445.) 

II.  This  appellant  is  not  entitled  to  the  assistance  of  this 
Court  to  set  aside  this  judgment  in  assignment,  except  on  • 
terms  of  repaying  what  was  really  advanced  with  legal 
interest,  and  that  is  the  whole  amount  of  the  judgment. 
Lord  Eldon  thus  states  the  rule :  "At  law  you  must  make 
out  the  charge  of  usury ;  and  in  equity,  you  cannot  come 
for  relief  without  offering  to  pay  what  is  really  due,  and 
must  either  prove  the  usury  by  legal  evidence  or  have  the 
confession  of  the  p&rty."  (Ex parte  Scrivener,  3Ves.  SfBea., 
19.)    If  a  judgment  has  been  obtained  at  law,  the  court, 

Sel.  —  Vol.  V.  11 
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od  reference  to  the  master  to  see  what  has  been  actually 
advanced,  will  order  the  judgment  to  stand  for  what  is  found 
due,  and  legal  interest.  (Scott  v.  Nesbit,  2  Brown,  Ch.  Rep.  642.) 
Where  a  party  comes  to  chancery  to  avoid  an  usurious  con- 
tract, he  must  consent  to  pay  the  sum  actually  loaned,  and 
interest,  or  the  court  will  not  grant  him  any  relief.  (Fulton 
Bank  v.  Beach,  1  Paige,  429 ;  affirmed  in  Error,  3  Wend.,  373, 
1  Paige,  644.)  Nisbet  v.  Walker  (4  Ga.  R.,  221)  was  the 
case  of  a  judgment  creditor  upon  an  usurious  contract,  who 
brought  his  bill  in  equity  to  have  his  debt  satisfied  out  of 
money  in  the  hands  of  assignees  arising  from  a  sale  of  the 
insolvent's  property ;  held,  that  if  usury  was  proved,  the 
judgment  should  stand  against  the  trust  fund  for  the  prin- 
cipal and  legal  interest  due  on  the  original  loan. 

m.  The  judgment  is  not  void  because  it  is  informally 
confessed.  (5  Sow.,  381 ;  Mann  v.  Burtis,  7  id.,  449;  Whit- 
ney v.  Kenyan,  id.,  458.)  The  case  of  Lawless  v.  Hackett  (16 
John.,  149)  illustrates  the  importance  of  a  full  specification 
of  the  consideration  of  the  judgment.  But  the  assignor 
supposed  it  legal  and  adopts  the  same.  The  same  may  be 
voidable,  but  until  set  aside  is  valid.  Chancery  has  no  juris- 
diction to  restrain  judgments  which  are  merely  irregular 
and  not  void.  (Shottenkirk  v.  Wheeler,  3  John.  Ch.  R.,  275.) 
It  is  not  the  judgment  only  that  in  effect  is  preferred,  but 
the  indebtedness  on  which  the  judgment  is  founded;  and 
the  debtor  by  the  assignment  adopts  the  judgment  as  valid. 

IV.  The  complaint  seeks  to  avoid  the  assignment,  only 
by  reason  of  the  Sheldon  judgment  preferred;  and  yet 
Sheldon  is  not  a  party  to  the  action.  The  court  cannot 
adjudge  Sheldon's  rights  until  he  can  be  heard.  It  may  be 
a  general  rule  that  the  assignee  defendant  is  the  representa- 
tive of  creditors,  but  this  case  which  strikes  at  the  judgment 
of  Sheldon  only,  to  avoid  the  assignment,  forms  an  exception 
to  the  general  rule.  It  is  Sheldon  only  who  is  beneficially 
interested  in  the  subject  matter  of  the  suit,  and  justice 
would  hardly  be  administered  if  his  judgment  be  vacated  in 


ALBANY,  OCTOBER,  1853.  83 

Murray  against  Jodaon  and  Sands. 

a  suit  in  which  he  is  not  a  party.    Even  if  he  were  a  party, 
the  points  above  furnish  a  full  answer  to  the  action. 

Gardiner,  J.  A  debtor  is  not  required  to  avail  himself 
of  the  statutes  against  usury,  to  avoid  the  payment  of  a 
debt  otherwise  justly  due,  any  more  than  of  the  statute  of 
limitations ;  and  the  omission  to  do  either  is  not  in  itself 
the  slightest  evidence  of  an  intent  to  defraud  his  creditors. 
It  is  rather  evidence  of  a  determination  not  to  commit  a 
fraud  upon  the  lender  for  their  benefit.  This  view  disposes 
of  the  case.  When  the  assignment  was  executed  the 
debtor  had  the  right,  as  against  the  complainant,  in  good 
faith,  to  dispose  of  his  property  as  he  pleased.  (Candee  v. 
Lord,  2  Comst.,  269.)  He  could  have  paid  the  usurious 
judgment.  This  is  conceded ;  and  if  so,  no  good  reason 
can  be  assigned  why  he  could  not  appropriate  property  for 
that  purpose,  and  direct  its  application  by  a  trustee.  The 
assignment  was  not  a  contract  with  the  holder  of  the  judg- 
ment, or  a  mere  security  for  that  debt,  but  the  setting 
apart  of  property  for  the  payment  of  a  specified  demand  in' 
the  order  designated.  This  is  virtually  assumed  by  the 
plaintiff,  by  insisting  that  the  judgment  creditor  is  not  a 
necessary  party  to  the  suit. 

The  trust  when  created  was  irrevocable.  Neither  the 
debtor,  the  trustee  nor  the  cestui  que  trust,  claiming  as  such, 
could  avoid  it.  So  much  was  determined  in  Pratt  v.  Adams 
(7  Paige,  615,  639,  640,  641). 

Now  if  the  assignment  itself  was  usurious  on  the  ground 
that  it  provided  for  the  payment  of  a  usurious  debt,  as  the 
plaintiff  insists,  it  would  be  singular  if  the  borrower  (who 
in  this  case  was  the  assignor),  for  whose  protection  the 
statute  againlt  usury  was  enacted,  could  not  avail  himself 
of  its  provisions,  not  only  to  resist  the  payment  of  the 
judgment,  but  as  a  ground  of  resuming  the  trust  fund 
appropriated  for  its  discharge, 
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In  a  word,  the  contracts  and  securities  avoided  by  the 
statute  are  those  arising  from  some  agreement  direct  or 
indirect  with  the  usurer  or  those  standing  in  his  place. 
They  do  not  include  trusts  or  other  appropriations  of 
property  made  by  the  debtor  without  the  agency  of  the 
creditor,  subsequent  to  and  independent  of  the  usurious 
contract,  as  a  means  of  satisfying  the  debt  after  it  has  been 
incurred. 

It  must  be  remembered  that  we  are  not  asked  to  deter- 
mine whether  a  provision  for  a  usurious  debt  may  not  in 
certain  cases  be  evidence  more  or  less  cogent  of  a  fraudu- 
lent intent  on  the  part  of  the  debtor,  but  whether  the 
law  will  permit  a  trust  for  that  purpose,  to  any  extent, 
under  any  circumstances. 

There  is  no  force  in  the  objection  that  the  judgment  was 
not  confessed  with  all  the  formalities  required  by  the  Code. 
Should  it  be  admitted  that  it  was  void  as  a  judgment,  the 
debt  arising  from  the  loan  of  money  existed,  and  was  a 
good  consideration  for  the  assignment.  (7  Paige,  639.)  The 
plaintiff  has  lost  nothing  by  the  irregularity,  and  has  no 
right  to  complain  that  by  the  assignment  he  has  been 
deprived  of  an  opportunity  to  take  advantage  of  a  technical 
defect  in  the  rendition  of  the  judgment,  which  the  parties 
thereto  have  properly  disregarded. 

I  think  the  judgment  should  be  affirmed. 

Willard,  J.  I.  The  judgment  in  favor  of  Sheldon, 
which  is  the  preferred  debt  in  the  assignment,  was  regularly 
confessed  according  to  §  383  of  the  Code.  See  Mann  v. 
Brooh  (7  How.  Pr.  U.,  449),  decided  by  Justice  Cadt,  in 
point,  and  see  also  Park  v.  Church  (5  How.  Pr.  J?.,  381). 

II.  The  defence  of  usury  is  a  personal  defence,  and  was 
waived  by  the  judgment  debtor  when  he  made  the  assign- 
ment and  gave  the  preference.  He  had  the  same  right  to 
give  the  preference  as  he  had  to  pay  the  debt,  and  the 
same  consequences  follow,  so  far  as  the  plaintiff  is  concerned, 
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as  if  he  had  paid  it-  The  plaintiff  is  a  mere  stranger  to 
the  judgment  of  Sheldon  against  Judson,  and  cannot  insist 
upon  its  invalidity  on  the  ground  of  usury.  (Post  v.  Dart,  8 
Paige,  639;  Shufelt  v.  Shvfelt,  9  Paige,  137;  Dix  v.  Van 
Wyck>  2  HM,  522.)  The  plaintiff  in  this  case,  who  is  a 
junior  judgment  creditor  of  Judson,  does  not  stand  in 
legal  privity  with  him,  so  as  to  enable  him  to  avoid  the 
prior  usurious  judgment  in  favor  of  Sheldon.  Even  had  he 
become  the  purchaser  of  the  real  estate  of  Judson  under 
his  own  execution,  he  could  not  have  maintained  an  action 
to  set  aside  Sheldon's  judgment  for  usury,  without  offering  to 
pay  the  amount  actually  due.  None  but  the  borrower  is 
excused  by  the  statute  from  complying  with  that  principle  of 
equity,  before  invoking 'the  aid  of  the  court.  This  was  so 
held  by  the  court  of  errors  in  Post  v.  The  Bank  of  Utica 
(7*i£tf,  391),  approved  2  Comst.,  131. 
The  judgment  should  be  affirmed. 

Mason,  J.,  orally  dissented  from  the  position  taken  by 
Willard,  J.,  that  the  judgment  was  regular;  being  of 
the  opinion  that  the  Code  required  a  more  specific  statement 
of  the  consideration  in  a  confession  of  judgment. 

All  the  judges  concurring  in  the  positions  assumed  in  the 
opinion  of  Gabdineb,  J.,  * 


Judgment  affirmed. 
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A  statement  by  a  person  against  whom  a  debt  existed,  but  which  was  barred 
'  by  the  statute  of  limitations  and  an  insolvent's  discharge,  that  he  felt  in 
honor  bound  to  pay  the  debt,  and  would  pay  it,  and  at  the  end  of  one  year, 
if  successful  in  business,  he  would  commence  paying,  it,  is  a  conditional 
promise  to  pay  the  debt,  and  performance  of  the  condition  must  be  shown, 
to  authorize  a  recovery  on  such  promise. 
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Evidence  of  ability  on  the  part  of  the  debtor  to  pay,  not  baring  reference  to 
the  year's  business  referred  to  in  the  promise,  is  neither  sufficient  nor  com- 
petent to  show  the  condition  performed. 

A  promise  not  made  to  the  creditor,  nor  to  any  one  acting  in  his  behalf,  is  not 
sufficient  to  revive  a  debt  so  barred. 

Appeal  from  a  judgment  of  the  supreme  court  affirming 
a  judgment  of  the  superior  cburt  of  New- York.  (See  11  Barb., 
254.)  This  was  an  action  of  assumpsit,  commenced  Febru- 
ary, 15,  1845,  on  two  notes  of  Sherman  dated  December 
11,  1834,  for  $626.31  each,  payable  at  one  and  two  years 
from  date.  Pleas,  the  general  issue,  the  statute  of  limita- 
tions, and  a  discharge  under  the  insolvent  act.  The  plain- 
tiff replied  to  each  of  the  two  latter  pleas,  a  new  promise 
on  the  1st  day  of  February,  1845.*  The  testimony  given 
upon  the  trial  with  regard  to  the  new  promise  of  the  defen- 
dant will  be  found  in  the  opinion  of  Gardiner,  J. 

The  plaintiff  offered  in  evidence  the  title  of  the  defendant 
to  certain  rdbl  estate  in  the  city  of  New-York,  to  show  his 
present  ability  to  pay.  The  evidence  was  admitted,  subject 
to  exception.  The  defendant  moved  for  a  nonsuit,  which 
was  refused  by  the  judge,  and  the  defendant  excepted. 

Charles  O*  Conor  for  the  appellant. 

I.  Ther^  was  no  sufficient  evidence  given  of  any  new 
promise.  The  statute  of  limitations  was  therefore  a  perfect 
bar  to  the  action,  and  the  motion  for  a  nonsuit  ought  to 
have  been  granted.  1.  The  evidence  of  Talmadge  does  not 
prove  an  admission  of  a  present  liability,  from  which  a 
promise  to  pay  might  be  inferred ;  nor  does  it  prove  an 
admission  of  the  original  indebtedness  with  a  clear  and 
unequivocal  promise  to  pay  it.  (1.)  The  admission  being 
that  he  felt  in  honor  bound,  there  is  no  foundation  for  the 
supposition  that  he  intended  to  admit  a  present  liability. 
The  plaintiff  must  therefore  stand  or  fall  as  he  has  proved 
or  failed  in  proving  an  express  promise.     (2.)  The  express 
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promise  at  the  most  is  that  in  case  he  had  one  more  year 
of  successful  business  he  would  begin  to  pay ;  in  instal- 
ments, it  is  to  be  presumed.  (3.)  This  was  not  a  promise 
to  pay  when  able.  At  most  it  was  a  promise  to  pay  upon 
a  special  and  peculiar  contingency;  yet  there  was  no 
attempt  to  prove  that  the  contingent  event  referred  to  had 
happened,  i.  e.,  that  the  defendant  had  had  another  year  of 
successful  business.  (4.)  This  mere  casual  speaking  to  one 
who  was  not  the  agent  of  the  plaintiff,  nor  authorized  by 
the  defendant  to  communicate  the  words  to  the  plaintiff^ 
does  not  amount  to  an  agreement  with  the  plaintiff  or  a 
promise  to  the  plaintiff.  (4  Penn.,  322,  323;  Story's  Eq. 
Jur.j  %  1521,  a.,  4th  ed.;  Greenfell  v.  Girdlestone,  2Y.tf  Col., 
662;  Kyle  v.  Wells,  Yt  Penn.,  289,  290.)  2.  The  words 
testified  to  by  both  the  witnesses,  taking  them  all  into  view 
together,  or  considering  each  set  separately,  fall  far  short  of 
that  full,  direct  and  unequivocal  promise  which  is  necessary 
to  take  away  the  statutory  bar.  A  fortiori,  if  the  words 
proved  by  Talmadge  should  be  left  out  of  view,  as  suggested 
in  the  last  preceding  subdivision.  (Van  Keurenv.  Parmelee, 
2  Comst.,  526,  531 ;  Allen  v.  Webster,  15  Wend.,  288 ;  Bell  v. 
Morrison,  1  Peters,  362;  Kensington  Bank  v.  Patton,  14 
Penn.,  481.) 

II.  The  evidence  of  the  defendant's  title  to  certain  lands 
was  improperly  admitted.  1.  There  was  no  evidence  what- 
ever of  a  promise  to  pay,  when  able  to  do  so ;  and  this 
evidence  could  only  have  been  relevant  under  such  an  aspect 
of  the  case.  (La  Forge  v.  Jayne,  9  Penn.,  412,  413,  and 
cases  cited;  Tompkins  v.  Browne,  1  Denio,  247.)  2.  The  only 
evidence  of  a  conditional  promise  is  that  of  Talmadge. 
That  condition  was  not  to  pay  when  able,  but  in  case  of 
another  year's  successful  business.  A  prize  in  a  lottery, 
a  gift,  devise  or  inheritance  would  not  satisfy  this  con- 
dition. 3.  The  words  used  to  Talmadge  were  nugatory 
for  the  reason  above  stated.  If  we  are  right  on  this  point, 
then  there  was  no  pretence  whatever  for  admitting  this  evi- 
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deuce;  and  its  tendency  to  prejudice  the  defendant  in  the 
minds  of  the  jury  being  apparent,  the  judgment  should  be 
reversed  for  this  error  alone. 

III.  The  evidence  was  wholly  insufficient  to  overcome 
the  discharge  under  the  insolvent  act. 

James  T.  Brady  for  tjie  respondent. 

I.  The  motion  for  nonsuit  was  properly  overruled* 
1.  When  that  motion  was  made,  the  insolvent  discharge 
had  not  yet  been  given  in  evidence.  It  was  introduced  on 
the  defence.  2.  The  evidence  of  Schenck  and  Talmadge 
proved  a  sufficient  promise  to  take  the  case  Out  of  the 
statute  of  limitations.  (Allen  v.  Webster,  15  Wend.,  284; 
Stafford  v.  Richardson,  15  Wend.,  302 ;  Kirby  v.  Cfiamplin,  4 
Johns.,  461 ;  Bryan  v.  Wilcox,  3  Cow.,  159 ;  Mosher  v.  Hub- 
bard, 13  Johns.,  510 ;  Watkins  v.  Stevens,  4  Barb.,  168.)  3.  It 
was  at  all  events  testimony  on  which  the  jury  were  properly 
required  to  pass.  4.  The  promise  was  clearly  to  pay  the 
whole  debt  by  instalments.  .  5.  The  idea  that  Sherman 
merely  made  an  offer  which  plaintiff  did  not  accept,  is 
founded  on  the  testimony  of  Schenck  as  to  an  interview 
different  from  that  about  which  Talmadge  testifies;  the 
plaintiff  could  not,  therefore,  be  nonsuited  on  this  ground 
unless  Talmadge's  testimony  should  be  wholly  disregarded ; 
but  6.  If  Mr.  Sherman  acknowledged  the  debt  and 
expressed  his  willingness  to  pay  it,  bis  liability  revived  and 
became  perfect  at  that  moment,  and  he  had  no  right  then 
to  prescribe  the  time  or  terms  of  payment,  and  in  agreeing 
to  pay  he  did  not  incorporate  any  condition. 

II.  The  point  was  not  taken  either  on  the  motion  for 
nonsuit,  or  in  the  requests  to  charge,  that  the  promise 
made  to  Talmadge  would  not  be  available  to  Wakeman, 
and  no  exception  to  any  ruling  on  that  point  will  avail 
Sherman  here.  1.  If  it  had  been  presented,  new  testimony, 
as  to  that  point,  might  have  been  given,  or  the  testimony  of 
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Mr.  Talmadge  might. have  been  stricken  out,  and  the  case 
put  entirely  on  that  of  Schenck.  2.  The  judge  charged  the 
jury  that  if  the  promise  to  Talmadge  had  been  communi- 
cated to  Wakeman,  and  it  was  Sherman's  intention  that  it 
should  be  so  communicated,  it  was  available  to  plaintiff. 
3.  It  was  not  suggested  that  there  was  no  evidence  on  which 
to  submit  this  question  to  the  jury,  nor  was  there  any 
exception  to  its  being  submitted  to  them.  4.  The  jury 
must  be  taken  to  have  found  that  the  promise  was  made 
under  circumstances  to  insure  Wakeman  the  benefit  of  it, 
and  were  warranted  in  doing  so. 

III.  The  promise  to  Talmadge  was  available  to  Waken 
man.  1.  The  consideration  which  supported  the  original 
liability  moved  from  Wakeman  to  Sherman,  and  for  a  valid 
consideration  the  promise  was  made  to  Talmadge  for 
Wakeman'8  benefit.  It  was  therefore  available  to  Wake- 
man. (Schermerhorn  v.  Vanderheyden,  1  Johns.,  139  ;  Weston 
v.  Barker,  12  Johns.,  276;  EUwood  v.  Monk,  5  Wend.,  236; 
Barker  V.  Bucklin,  2  Demo,  45 ;  Del.  and  Hudson  C.  Co.  v. 
W.  Co.  Bk.,  4  Denio,  97 ;  Doty  v.  Wilson,  14  Johns.,  378 ; 
Dean  v.  Hewk,  5  Wend.,  257 ;  Sotdden  v.  Van  Rensselaer,  9 
Wend.,  293.) 

Gardener,  J.  The  only  question  in  this  case  is  whether 
the  evidence  in  support  of  the  replication  was  sufficient  to 
submit  to  the  jury.  Two  witnesses  were  sworn  in  behalf 
of  the  plaintiff,  Schenck  and  Talmadge.  The  testimony  of 
the  first  may  be  laid  out  of  the  case,  as  the  conversation 
which  was  the  subject  of  it  resulted  in  a  proposition  upon 
the  part  of  the  defendant  to  give  two  notes  at  six  and 
twelve  months  (whether  for  the  whole  or  a  part  of  the 
demand  does  not  appear),  which  was  not  accepted  by  the 
plaintiff.  Indeed  the  suit  was  commenced  in  February, 
1845,  within  a  month  of  the  time  of  the  interview  men- 
tioned by  this  witness. 

Sel.— Vol.V.  12 
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Talmadge  testified  to  a  conversation  between  him  and 
the  defendant  occurring  three  jeans  previous  to  the  one 
between  the  parties  above  mentioned.  The  substance  of 
.  the  statement  of  Talmadge  was,  that  the  defendant  was 
indebted  to  him  and  to  the  plaintiff,  both  of  whom  had 
signed  off  their  debts  uuder  the  insolvent  act  several  years 
before.  '  "  That  he  called  upon  the.  defendant  on  his  own 
account  and  not  on  account  of  the  plaintiff;'9  that  he  was 
not  authorized  and  did  not  address  him  in  behalf  of  the 
plaintiff,  nor  did  the  defendant  authorize  the  witness  to 
make  any  statement  of  their  conversation  to  Wakeman. 
"The  defendant  said  the  debts  due  Wakeman  and  me  he 
intended  paying,  and  would  pay;  that  he  wanted  one  year 
more  of  successful  business  to  begin  to  pay  them  ;  that  the 
last  year's  business  was  worth  $40,000  to  him."  On  his 
cross-examination  the  witness  testifies  that  "  Sherman  said 
he  would  do  something.;  he  conveyed  the  idea  that  he  felt 
under  obligation  to  us,  and  at  the  end  of  one  year,  if  suc- 
cessful, he  would  commence  paying  these  two  debts.  He 
felt  in  honor  bound  to  pay  these  two  debts,  and  would  pay 
them."  Putting  the  construction  upon  this  declaration 
most  favorable  to  the  plaintiff,  it  amounts  at  most  to  the 
acknowledgment  of  a  debt,  without  stating  its  character  or 
amount,  due  to  the  plaintiff,  which  the  defendant  was  willing 
to  commence  paying,  in  whole  or  in  part,  at  the  end  of  the 
following  year  if  his  business  continued  successful.  This 
was  not  an  undertakkg  to  pay  when  able,  which,  I  infer 
from  his  charge,  was  the  opinion  of  the  learned  judge  at 
the  trial,  but  a  special  promise  to  commence  the  payment, 
on  the  condition  of  another  year's  successful  bigness.  The 
defendant  was  able  to  pay  at  the  time  of  the  conversation, 
as  he  had  the  previous  year  made  $40,000  according  to  his 
own  admission. 

But  there  was  no  evidence  given  or  offered  to  show  the 
result  of  the  year's  business  succeeding  this  conversation. 
Reputation,  and  the  deeds  of  some  city  lots,  said  to  be 
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valuable,  sworn  to  by  the  witness,  was  judt  as  consistent 
with  a  loss  of  $10,000  in  1846,  as  the  contrary.  The 
plaintiff,  therefore,  should  have  been  nonsuited  for  a  failure 
to  prove  a  fulfilment  of  the  condition  upon  which  the 
promise  by  the  defendant  (if  any  was  made)  was  contingent. 
But  in  the  second  place  the  promise  was  not  made  to  the 
plaintiff  or  his  agent,  but  to  a  stranger  who  was  not  author- 
ized by  the  defendant  to  communicate  with  the  plaintiff  in 
any  manner  on  his  account.  The  result  of  the  arrange- 
ment between  Talmadge  and  the  defendant  as  to  his  own 
debt,  was  that  the  latter  gave,  and  the  former  accepted,  a 
note  of  $75  for  a  debt  of  $94  and  upwards.  Now,  from  a 
conversation  to  which  the  parties  to  it  have  given  this  prac- 
tical construction  as  to  one  creditor,  the  jury  were  allowed  to 
infer  an  unconditional  promise  to  pay  the  plaintiff  his  entire 
debt,  principal  and  interest,  thus  placing  him  upon  a  better 
footing  than  Talmadge,  when  it  is  obvious  that  the  defen- 
dant intended  no  such  distinction.  The  result  shows  the 
danger  of  allowing  vague  declarations,  casually  uttered  to 
a  stranger,  to  be  made  the  foundation  of  a  new  promise, 
when  it  is  certain  that  the  defendant  knew  that  the  person 
with  whom  he  was  communicating  could  neither  make  nor 
accept  of  any  proposition  in  behalf  of  the  absent  creditor. 
I  had  occasion  the  last  term,  in  the  case  of  Bloodgood  v. 
Bruen  (4  Seld.,  362),  to  consider  this  question,  and  then 
came  to  the  conclusion  that  an  acknowledgment  under  such 
circumstances  would  not  avoid  the  bar  of  the  statute  of 
limitations.  It  is  unnecessary  to  repeat  what  was  then 
said  as  to  the  English  doctpne  upon  this  subject,  and  the 
reasons  up^ which  it  is  founded.  The  rule  with  us,  as  I 
am  inclined  to  think,  is,  that  to  revive  a  demand  thus  barred, 
there  must  be  an  express  promise  to  pay,  either  absolute  or 
conditional,  or  an  acknowledgment  of  the  debt  as  subsisting, 
made  under  such  circumstances  that  such  a  promise  may  be 
fairly  implied.  (1  Peters,  362;  1  Cow.,  531.)  The  promise 
must  be  made  to  the  creditor  or  some  one  acting  for  him,  or 
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if  made  to  a  third  person  most  be  calculated  and  intended 
to  influence  the  action  of  the  creditor.  (2  Story's  Eq.,  § 
1521,  a.) 

In  the  present  case  there  was  neither  a  promise  or 
acknowledgment  made  to  the  plaintiff  by  the  defendant,  nor 
a  proposition  submitted  through  a  third  person  for  his  con- 
sideration and  acceptance.  On  the  contrary,  the  witness 
Talmadge  expressly  disclaimed  all  authority  to  act  either 
for  the  creditor  or  the  debtor. 

I  think  for  this  reason  also,  that  the  judgment  of  the 
supreme  court  should  be  reversed  and  a  new  trial  ordered., 
with  costs  to  abide  the  event. 

Mason,  J.  Whatever  opinion  may  be  entertained  in 
regard  to  the  other  questions  in  this  case,  I  think  it  is  very 
clear  that  the  court  below  erred  in  allowing  the  plaintiff  to 
give  in  evidence  the  defendant's  title  to  certain  real  estate* 
The  plaintiff  did  not  prove  any  promise  of  the  defendant  to 
pay  when  able  to  do  so,  and  this  evidence  could  only  have 
been  relevant  under  such  a  state  of  the  case.  (Tompkins  v. 
Gardner  Sf  Brown,  1  Denio,  247 ;  9  Barr,  Penn.  R.,  412,  413 ; 
11  Wheat.,  309 ;  6  B.  Sf  C,  603.)  The  only  evidence  of  a 
conditional  promise  is  that  of  Talmadge,  and  the  condition 
was  not  ability  to  pay,  but  another  year's  successful  business. 
The  defendant  might  receive  a  fortune  by  gift  or  inheri- 
tance and  not  be  liable  upon  such  a  promise.  There  is  no 
principle  upon  which  this  evidence  was  admissible,  and  as  it 
was  calculated  in  its  tendency  to  prejudice  the  defendant 
in  the  minds  of  the  jury,  or  at  least  to  influence  their  delibe- 
rations, the  verdict  should  not  be  permitted  to  stand. 
(6  Hill,  296 ;  see  also  note  « 6,"  and  cases.)  The  plaintiff 
utterly  failed  to  show  the  fulfilment  of  the  condition  upon 
which  this  promise  was  made,  and  the  law  is  well  settled 
that  he  was  not  entitled  to  recover  without  it.  (Scouton  v. 
Eidord,  7  Johns.,  36;  Bush  V.  Barnard,  8  Johns.,  407; 
Wait  v.  Morris,  6  Wend.,  394.)    I  do  not  think  that,  taking 
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the  whole  of  the  plaintiff's  evidence,  it  showed  such  an 
admission  of  a  debt  due  and  a  willingness  to  pay  as  took 
the  case  out  of  the  operation  of  the  statute  of  limitations. 
(4  Barb.,  174;  6  id.,  686;  9  Wend.,  297;  1  Hill,  637; 
11  Wheat.,  216;  2  Comt.,  531;  15  Wend.,  284;  1  Peters, 
362.) 

The  judgment  of  the  court  below  should  should  be 
reversed  and  a  new  trial  granted. 

Denio,  J.,  did  not  hear  the  argument. 

All  the  other  judges  concurring, 

Judgment  reversed  and  new  trial  ordered. 


Pullman  against  W.  and  T.  Corning.  

9  93 
A  person  who  has  engaged  to  build  a  boose  for  another  in  a  good,  skilful  and  f!65  595 
workmanlike  manner,  at  a  price  to  be  paid  when  the  work  should  be  com- 
pleted, but  who  has  done  it  in  a  negligent,  unskilful  and  unworkmanlike 
manner,  cannot  recover  the  price  agreed  to  be  paid,  nor  anything  for  the  work 
done,  when  the  person  for  whom  it  was  done  has  neither  accepted  the  work, 
nor  waived  a  faithful  performance  of  the  contract. 

Appeal  from  a  judgment  of  the  supreme  court  in  the 
seventh  district,  in  favor  of  the  defendant.  ( 14  Barb.,  174.) 
The  material  facts  in  the  case  will  be  found  in  the  opinion 
of  Johnson,  J. 

The  case  was  submitted  on  printed  points  by 

T.  Hastings  for  the  appellant. 
M.  S.  Newton  for  the  respondents. 
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Johnson,  J.  But  two  exceptions  appear  in  this  case. 
The  first  arises  upon  the  plaintiffs'  objection  to  the  defend- 
ants' offer  to  prove  that  the  house  which  plaintiff  had 
erected  was  not  as  well  built  as  the  Phillips  &  Reynolds9 
house  mentioned  in  the  testimony.  The  objection  was  put 
upon  the  ground  that  the  witness  was  neither  a  mason  nor 
an  expert,  and  was  overruled.  The  only  part  of  jthe  wit- 
ness's testimony  which  can  be  considered  as  given  under 
this  offer,  is  his  statement  that  the  compactness  of  the  work 
in  the  building  erected  by  plaintiff  would  not  compare 
with  the  Reynolds  building.  I  do  not  see  that  either  a 
mason  or  an  expert  was  required  to  speak  to  this  point  A 
man  with  eyes  was  competent  to  make  the  comparison  and 
speak  to  the  fact  which  building  was  the  more  compact. 

The  other  exception  is  taken  to  the  statement  of  the  wit- 
ness Toum,  who  said  that  he  should  not  think  the  wall  worth 
covering ;  and  that  the  materials  were  worth  more  than  the 
wall.  This  expression  of  opinion  was  objected  to  only 
upon  the  ground  that  witness  was  not  a  mason.  It  appeared 
that  he  had  been  a  carpenter  and  house  joiner  by  trade  for 
twenty-two  years,  and  had  worked  some  on  stone  buildings, 
some  on  brick  and  some  on  cobble-stone,  but  mostly 
on  wooden  buildings.  Under  these  circumstances  I  do 
not  think  he  was  less  competent  to  express  an  opinion 
whether  the  wall  was  worth  covering,  or  of  less  value  than 
the  materials  employed  in  building  it,  than  a  mason  would 
have  been.  Upon  neither  of  these  exceptions  ought  the 
report  to  be  disturbed. 

The  report  of  the  referee  finds  certain  facts  specially,  upon 
which,  as  matter  of  law,  judgment  has  been  given  for  the 
defendant.  To  these  determinations  of  law  no  exceptions 
appear,  by  the  record,  to  have  been  taken  as  required  by 
the  Code  of  1848,  under  which  the  case  was  tried.  ($$  223, 
227),  though  there  is  a  statement  that  something  of  that 
sort  was  done,  contained  in  the  printed  case,  without,  how- 
ever, any  specification  of  the  exceptions.     Under  these 
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circumstances  we  are  hardly  warranted  in  looking  into  the 
questions  sought  to  be  presented.  The  referees  have  found, 
taking  their  two  reports  together,  that  the  defendants  made 
a  special  contract  with  plaintiff  to  build  them  a  cobble  stone 
building  out  of  materials  furnished  by  defendants  in  a  good, 
skilful  and  workmanlike  manner,  at  a  price  to  be  paid  when 
the  wqfk  should  be  so  completed.  That  the  plaintiff 
performed  the  work  in  so  unskilful,  negligent  and  unwork- 
manlike a  manner,  that  the  walls  are  cracked,  warped  and 
unsafe,  and  cannot  be  made  good  and  safe  without  taking 
down  and  rebuilding  two-fifths  of  the  same.  That  defend- 
ants have  not  accepted  the  work,  nor  waived  a  faithful, 
skilful  and  workmanlike  performance  of  the  contract. 

They  also  found  the  value  of  the  good  wall,  exclusive 
of  materials,  to  be, $161  60 

The  expense  of  taking  down  the  bad  wall,. ...       57  00 


$104  60 
That  plaintiff  did  extra  work  on  the  building 
for  defendants  to 4  40 


Making  the  whole  value  of  the  plaintiff's  work 

to  the  defendants, $109  00 

subject  to  a  deduction  of  such  damages  as  defendants  may 
have  sustained  by  loss  of  the  use  of  the  building.  If  under 
these  circumstances  the  plaintiff,  who  has  substantially 
failed  to  perform  his  contract,  and  who  (Joes  not  even  manifest 
a  willingness  to  complete  his  undertaking  by  replacing  his 
bad  work  with  good,  can  compel  the  defendants  to  accept 
his  work  and  pay  for  it  what  a  jury  shall  say  it  is  worth,  it 
is  not  a  little  extraordinary. 

In  Champlin  v.  Rowley  (18  Wend.,  187),  it  was  held  that 
where  personal  property  was  delivered  under  a  contract  for 
the  purchase  of  a  larger  amount  than  that  delivered,  at  a 
price  to  be  paid  on  the  complete  delivery,  and  there  was  no 
fault,  acquiescence  or  waiver  of  strict  performance  on  the 
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part  of  the  vendee,  the  vendor  could  not  sustain  an  action 
against  the  vendee  for  any  compensation  for  the  part 
delivered.  The  chancellor,  who  delivered  the  only  opinion, 
considered  the  case  of  Britton,  v.  Turner  (6  New  Hamp., 
481),  the  doctrine  of  which  would  sustain  the  plaintiff's 
case  here,  and  held  it  not  to  be  in  accordance  with  the  law 
of  this  state. 

The  other  cases  in  this  state  to  which  we  were  referred 
as  sustaining  the  plaintiff's  claim  do  not  conflict  with 
Champlin  v.  Rowley.  Linningdale  v.  Livingston  (10  John.,  57) 
went  upon  the  ground  that  performance  had  become  impos- 
sible by  the  act  of  the  defendant.  Jennings  v.  Camp  (13 
John.,  94)  decidedly  favors  the  defendants'  position,  and 
is  not  reconcilable  with  the  plaintiff's  recovery. 

Jewell  v.  Schroeppd  (4  Cow.,  564)  was  put  upon  the 
ground  that  the  defendant  had  by  his  conduct  waived  all 
right  to  object  to  the  plaintiff's  performance  on  the  ground 
that  the  work  was  not  done  in  time.  In  the  case  at  bar  it 
is  on  the  contrary  found  that  no  waiver  existed. 

The  foreign  cases  cited  are  no  more  available.  Oxeniale 
v.  WethereU  (9  B.  if  Cr.,  386)  was  overruled  expressly  in 
Champlin  v.  Rowley ;  and  Hayward  v.  Leonard  (7  Pick.,  181) 
and  Smith  v.  Lowell  (8  Pick.,  178)  stand  upon  the  same 
ground  with  Britton  v.  Turner. 

In  Mead  v.  Degolyer  (16  Wend.,  632),  all  the  cases  up  to 
that  time  are  carefully  considered ;  and  although  Cowbn,  J., 
dissented  from  the  opinion  of  the  court  by  Bbonson,  J., 
yet  both  the  judges  agreed  in  their  views  of  the  law  upon 
the  point  we  are  considering.  This  case  occurred  inter- 
mediate to  the  decisions  of  the  supreme  court  and  the  court 
of  errors  in  Champlin  v.  Rowley,  and  is  valuable  as  showing 
that  all  the  cases  had  been  there  considered. 

Without  spending  more  time  upon  the  point,  which  we 
consider  clear  upon  authority,  we  are  of  opinion  that  no 
recovery  can  be  had  for  work  done  under  a  special  contract, 
where  the  work  has  neither  been  accepted,  nor  a  faithful, 
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skilful  and  workmanlike  performance  of  it  waived*  unless 
the  -party  seeking  to  recover  can  show  a  performance  of 
the  contract.  *  • 

The  judgment  ought  to  be  affirmed* 

Taggaet,  J.  In  this  case  substantial  justice  has  been  done 
to  the  parties,  and  it  devolves  upon  the  court  to  determine 
whether  such  justice  has  been  meted  out  in  accordance  with 
the  rules  of  law.  The  plaintiff  contracted  to  put  up  the 
walls  of  a  cobble  stone  house  which  the  defendants  designed 
constructing,  and  to  put  them  up  in  a  workmanlike  manner 
and  within  a  specified  time.  He  did  put  up  the  walla 
within  the  time  specified,  but  failed  to  do  so  in  a  workman-* 
like  manner ;  but  on  the  contrary,  he  constructed  the  same 
in  so  unskilful,  negligent  and  unworkmanlike  a  manner, 
that  by  reason  thereof  the  walls  are  cracked,  warped  and 
unsafe,  and  cannot  be  made  good  and  safe  walls  without 
taking  down  and  rebuilding  two-fifths  of  the  same. 

The  rule  which  requires  a  party  for  whom  a  piece  of  work 
is  to  be  done  to  accept  the  work  ip  a  state  unfit  for  use, 
and  to  be  at  the  trouble  and  expense  of  remodeling  the 
work,  and  paying  for  what  has  been  done  (deducting  the 
damages),  is  in  many  cases  unjust  and  oppressive  to  the 
employer.  Yet  the  opposite  rule,  viz.,  to  reject  the  claim 
of  the  contractor  entirely1,  might  in  many  cases  work  great 
injustice.  It  is  therefore  difficult  to  draw  the  dividing  line 
so  as  to  establish  any  rule  which  shall  be  free  from  objection. 
Where  the  contract  has  not  been  substantially  performed, 
the  contractor  cannot  recover.  Where  it  has  been  per- 
formed, but  not  in  the  time  or  manner  specified,  he  can 
recover, what  the  services  are  worth  to  the  other  party, 
according  to  the  price  fixed  by  the  contract;  and  the 
employer  is  compellable  to  pay  for  work  which  he  is  reluc- 
tant to  use  and  ought  not  to  be  compelled  to  use.  In  a  case 
such  as  this  appears  to  be  from  the  finding  of  the  referee  and 
tiie  evidence,  many  men  would  greatly  prefer  the  materials 
Sel.— Vol.  V.  13 
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before  they  were  made  into  the  walls,  to  having  the  wall  as 
laid.  Yet  it  appears  in  evidence,  and  by  the  supplemental 
report,  that  the  value  of  the  wall,  after  deducting  the  costs 
of  putting  it  in  a  condition  fit  to  be  used,  is  $104.60. 

The  case  of  Jewdl  v.  Schroeppel  (4  Cow.,  564)  is  the  lead- 
ing case  in  this  state  as  to  the  right  of  the  plaintiff  to 
recover,  where  the  -work  has  been  performed,  but  not  in 
pursuance  of  the  agreement.  In  that  case,  however,  the 
agent  of  the  defendant  had  accepted  the  work  as  completed, 
and  did  not  object  that  any  part  of  it  was  defective.  In 
reference  to  the  evidence  on  that  point,  Mr.  Justice  Suther- 
land, who  delivered  the  opinion  of  the  court,  says :  "I  am 
inclined  to  think  that  this  testimony,  connected  with  other 
circumstances  in  the  case,  would  authorize  a  jury  to  believe 
that  a  special  agreement,  of  the  nature  stated  in  the  declara- 
tion, was  in  fact  made,  but  at  all  events'  it  strengthens  and 
confirms  the  plaintiff's  right  to  recover  under  the  common 
counts.  If  the  defendant  intended  to  rescind  the  contract 
it  was  his  duty  then  to  have  spoken.'9  In  the  case  at  bar 
it  is  expressly  found  by  the  report  of  the  referee,  that  the 
work  was  not  accepted. 

The  case  of  Pike  v.  Butler  (4  Comst.,  360)  is  more  like 
this  case  than  any  other  we  have  found*  A  lease  executed 
by  Thom&s  C.  Butler  as  lessor,  and  Elizabeth  Parcels 
as  lessee,  contained  a  covenant  on  the  part  of  the  lessor, 
that  if  the  lessee  should  erect  upon  the  lot  a  brick 
dwelling-house  corresponding  in  elevation  with  the  house 
then  on  the  premises,  the  lessor  at  the  termination  of 
the  lease,  or  at  the  end  of  the  second  term  if  renewed, 
would  pay  to  the  lessee  the  value  of  the  building,  to 
be  ascertained  by  three  appraisers,  not  to  exceed  $2500. 
A  brick  building  was  erected  on  the  premises,  designed 
to  be  used  and  occupied  as  a  cabinet-maker's  shop, 
and  not  corresponding  in  height  with  the  dwelling  already 
on  the  premises,  but  the  building  so  erected  was  capable  of 
being  converted  into  a  dwelling,  according  to  the  require- 
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meat  of  the  lease,  without  any  considerable  delay  or  expense. 
Tha  building  was  used  as  a  cabinet-maker's  shop  till  the 
expiration  of  the  lease.  The  plaintiff  filed  his  bill  to  com- 
pel payment  of  the  value  of  the  building  so  erected.  The 
bill  alleged,  among  other  things,  that  the  defendants  by 
their  conduct  induced  the  plaintiff  to  believe  that  the  build- 
ing, although  not  erected  and  completed  as  a  dwelling, 
according  to  the  terms  of  the  lease,  was  nevertheless  satis- 
factory to  them,  and  that  they  would  pay  him  the  value 
thereof,  until  it  was  too  late  for  him  to  convert  it  into  a 
dwelling  according  to  the  contract.  Held,  that  the  plaintiff 
was  not  entitled  to  the  relief  sought. 

If,  therefore,  a  building  capable  of  being  converted  into 
a  dwelling-house,  according  to  the  requirements  of  the  lease, 
without  any  considerable  delay  or  expense,  as  in  the  case  of 
PUce  y.  Butler,  does  not  authorize  the  court  to  grant  relief, 
it  is  clear  that  the  plaintiff  in  this  case,  who  has  constructed 
the  walls  in  so  unskilful,  negligent  and  unworkmanlike  a 
manner,  that  by  reason  thereof  they  are  cracked,  warped 
and  unsafe,  and  cannot  be  made  good  and  safe  walls  without 
taking  down  and  rebuilding  two-fifths  of  the  same,  is  not 
entitled  to  recover,  but,  on  the  contrary,  he  should  be  dealt 
with  precisely  as  though  he  had  built  but  three-fifths  of  the 
wails  in  question.  The  contract  was  only  three-fifths  per- 
formed, and  the  plaintiff  is  not  entitled  to  recover  for  what 
he  has  done.  But  it  is  said  that  the  referee  finds  that  the 
plaintiff  performed  extra  work  for  the  defendants  to  the 
value  of  $4.40,  and  the  plaintiff  was  at  least  entitled  to 
judgment  for  that  sum.  It  does  not  appear  whether  the 
extra  work  was  performed  on  that  part  of  the  work  which 
it  was  necessary  to  have  taken  down,  or  on  the  other  part. 
If  on  the  former,  the  extra  work  was  of  no  value,  and  we 
will  intend,  in  support  of  the  judgment,  that  it  was  upon 
that  part. 

The  objection  to  the  testimony  is  not  well  taken.  The 
witness  Rich  did  not  testify  to  any  opinion  on  the  subject, 
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and  the  other  witnesses  were  all  experts  and  their  opinions 
were  admissible. 
The  judgment  should  be  affirmed,  with  costs. 

Dexio,  J.,  did  not  hear  the  argument. 

All  the  other  judges  concurring  in  the  above  conclusions, 

Judgment  affirmed. 


j     9    lOOi 
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The  Buffalo  and  New- York  City  Railroad  Company 
q   iooj  against  Brainard  and  others. 


170  U78 


The  Same  against  Smith  and  others. 

Where  a  railroad  corporation,  required  by  its  charter  to  provide  means  of 
transportation  and  to  transport  oyer  its  line,  at  reasonable  times  and  at  prices 
limited  by  law,  afl  such  psBsengors  and  property  as  shall  be  offered  for  trans- 
portation,  appropriates  private  property  in  pursuance  of  its  charter  for  its 
roadway,  such  property  is  taken  " for  public  use"  within  the  meaning  of 
the  constitutions  of  this  state  and  of  the  United  States. 

The  legislature  may  grant  to  such  corporations  the  power  to  appropriate 
private  property  necessary  for  their  use,  on  making  compensation  as  re- 
quired by  those  constitutions. 

Such  power  may  be  granted  by  a  general  act  providing  for  the  creation  of  an 
indefinite  number  of  corporations.  . 

Objections  to  the  proceedings  to  ascertain  the  compensation  to  which  the 
owners  are  entitled  for  lands  so  appropriated,  if  not  taken  before  the  com- 
missioners or  in  the  court  below,  are  not  available  in  this  court,  except  such 
as  could  not  have  been  obviated,  had  they  been  duly  taken. 

Each  of  these  oases  presented  the  same  questions  for 
decision.  The  Attica  and  Hornellsvilie  Railroad  Company 
was  incorporated  by  the  legislature,  May  14th,  1845,  for 
the  purpose  of  constructing  a  railroad  from  Attica  in  the 
county  of  Wyoming  to  Hornellsvilie  in  the  county  of 
Steuben,  passing  through  parts  of  the  counties  of  (Genesee, 
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Livingston  and  Allegany.  By  the  49th  section  of  the  "  act 
to  authorize  the  formation  of  railroad  corporations,  and  to 
regulate  the  same,"  passed  April  2,  1850,  that  company, 
among  others,  was  clothed  with  nearly  all  the  powers  and 
privileges,  and  subjected  to  the  duties  and  liabilities  pre- 
scribed by  that  act.  Among  the  powers  thus  given  was 
the  right,  in  case  any  company  should  be  unable  to  agree 
for  the  purchase  of  any  real  estate  required  for  the  purr 
poses  of  its  incorporation,  to  acquire  title  to  the  same  by  the 
special  proceedings  prescribed  in  that  act.  Those  provi- 
sions required  the  presentation  of  a  petition  to  the  supreme 
court  describing  the  lands  sought,  giving  the  names  and 
residence  of  the  owners  and  praying  for  the  appointment 
of  commissioners  of  appraisal/  a  copy  of  which  petition, 
with  notice  of  the  time  and  place  at  which  it  would  be 
presented,  was  to  be  served  on  the  owners  at  least  ten  days 
prior  to  the  time  of  its  presentation.  On  the  presentation 
of  the  petition,  if  no  sufficient  cause  was  shown  against  it, 
the  court  was  required  to  appoint  five  commissioners  to 
ascertain  and  appraise  the  compensation  to  be  made  to  the 
owners  of  the  real  estate  proposed  to  be  taken  for  the  pur- 
poses of  the  company,  and  to  fix  the  time  and  place  for  the 
first  meeting  of  the  commissioners.  The  owners  of  the 
lands,  in  case  of  their  appearance,  were  authorized  to  name 
ek  persons,  and  the  company  a  like  number,  and  the  court 
was  in  that  case  required  to  appoint  two  commissioners 
from  each  six,  if  there  should  be  no  legal  objection  to 
their  appointment,  and  to  appoint  the  other  commissioner 
in  its  discretion.  Directions  were  given  in  the  act  for  the 
proceedings  of  the  commissioners,  and  the  making  and 
confirmation  of  their  report,  and  it  was  declared*  that  on 
payment  of  the  sums  awarded,  with  the  costs  and  expenses 
of  the  proceedings  as  directed  by  the  order  of  the  court, 
the  company  should  be  entitled  to  enter  upon  and  use  the 
land  for  the  purposes  of  its  incorporation  during  the  con- 
tinuance of  its  corporate  existence,  and  that  all  persons 
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parties  to  the  proceedings  should  be  barred  of  all  estate 
and  interest  in  the  lands  during  that  time. 

In  pursuance  of  the  provisions  of  this  act,  and  not  under 
its  original  charter,  the  Attica  and  Hornellsville  Railroad 
Company  in  April,  1851,  presented  to  the  supreme  court 
its  petition  in  each  of  the  above  cases,  asking  the  appoint- 
ment of  commissioners  to  ascertain  and  appraise  the  com 
pensation  to  be  made  to  the  respective  defendants,  as 
owners  of  or  interested  in  certain  lands  in  Wyoming  county, 
described  in  the  petitions,  proposed  to  be  taken  for  the 
purposes  of  the  company.  The  owners  of  the  lands 
appeared  and  opposed  the  petitions,  but  the  prayers  thereof 
were  granted,  and  the  same  persons  appointed  commis- 
sioners in  both  cases  and  in'one  other  similar  case.  It  was 
also  ordered  that  in  all  future  proceedings  in  those  matters 
the  petitioners  should  be  known  and  designated  as  "  The 
Buffalo  and  New- York  City  Railroad  Company,"  such 
change  of  name  having  been  made  by  the  corporation  in 
pursuance  of  a  statute  passed  March  31st,  1851/ 

The  16th  section  of  the  general  act  before  referred  to, 
contains  the  following  provision :  "  They  [the  commis- 
sioners] shall  view  the  premises  described  in  the  petition, 
and  hear  the  proofs  and  allegations  of  the  parties,  and 
reduce  the  testimony,  if  any  is  taken  by  them,  to  writing ; 
.  and  after  the  testimony  is  closed  in  each  case,  and  without 
any  unnecessary  delay,  and  before  proceeding  to  the  exami- 
nation of  any  other  claim,  a  majority  of  them,  all  being 
present  and  acting,  shall  ascertain  and  determine  the  com- 
pensation which  ought  justly  to  be  made  to  the  party  or 
parties  owning  or  interested  in  the  real  estate  appraised  by 
them ;  and  in  determining  the  amount  of  such  compensation 
they  shall  not  make  an  allowance  or  deduction  on  account 
of  any  real  or  supposed  benefits  which  the  parties  in 
interest  may  derive  from  the  construction  of  the  proposed 
railroad.1' 
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From  the  report  of  the  commissioners  embracing  the 
three  cases,  it  appeared  that  they  met  according  to  the 
order  of  the  court,  and  that  the  petitioners  and  the  alleged 
bwners  of  the  lands  appeared  before  them ;  that  they  then 
proceeded  to  examine  the  premises  in  .each  of  the  cases, 
but  not  haying  sufficient  time  to  close  the  proceedings  01^ 
that  day,  adjourned  to  the  next  day,  when  the  same  parties 
appeared,  and  the  commissioners  having  examined  the  pre- 
mises and  heard  the  allegations  of  the  parties  (no  witnesses 
being  offered  in  either  case),  and  having  considered  and 
examined  each  case  separately,  they  certified  to  the  court 
the  compensation  proper  to  be  made  to  the.  owners  and 
parties  in  such  case  for  the  lands  taken,  &c.,  setting  forth 
the  amount  awarded  to  each.  Nothing  appeared  in  the 
report  in  relation  to  any  allowance  or  non-allowance  for 
benefits.  In  the  recitals  of  the  report  it  was  stated  that 
the  commissioners  proceeded  under  the  act  to  authorize  the 
formation  of  railroad  corporations,  passed  March  27th, 
1848,  which  act  was  repealed  by  the  act  of  1850,  before 
mentioned.  The  report  was  confirmed  at  special  term  by 
a  separate  order  in  each  case,  the  land  owners  appearing 
and  opposing  the  confirmation.  The  cases  do  not  show 
that  any  exceptions  or  specific  objections  were  at  any  time 
taken  to  the  proceedings  of  the  commissioners  or  of  the 
court.  The  above  named  defendants  severally  appealed  from 
the  appraisals  and  report  and  from  the  orders  of  confirma- 
tion, to  the  general  term,  where  the  proceedings  were  con- 
firmed, and  they  then  appealed  to  this  court. 

Benedict  for  the  appellant. 

1.  The  act  of  the  legislature  under  which  these  proceed- 
ings were  had,  is  unconstitutional.  ].  Because  it  attempts 
to  surrender  the  power  to  determine  when  and  what  private 
property  may  be  taken  for  a  use  declared  to  be  public,  to 
the  private  individuals  in  whom  it  seeks  to  vest  the  property. 
2.  Because  it  provides  that  the  parties  whose  rights  are  to 
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be  adjudicated,  may  choose  the  commissioners  of  appraisal ; 
the  constitution  declaring  that  such  commissioners  shall  be 
chosen  by  a  court  of  record.  (Cons,  of  NewrYork,  art.  1,  §  7. 

II.  The  commissioners  of  appraisal  proceeded  under  a 
statute  which  had  been  repealed  before  their  appointment, 
^nd  which  did  not  govern  this  case. 

in.  The  report  of  the  commissioners  does  not  show  that 
they  proceeded  in  their  appraisal  as  directed  by  the  act  of 
the  legislature  under  which  they  were  appointed  to  act. 
The  commissioners  orred  in  the  following  particulars,  as  is 
shown  by  their  report:  1.  They  did  not  determine  the 
compensation  to  be  made  in  each  case  before  proceeding  to 
the  examination  of  other  claims,  as  the  act  requires.  (See 
Railroad  act,  \  16,  Sess.  Laws  1850,  218.)  2.  They  did  not 
report,  and  the  proceedings  nowhere  show,  that  they  made 
no  allowance  or  deduction  from  the  amount  of  the  compen- 
sation, on  account  of  any  benefit,  real  or  supposed,  which 
t)ae  appellant  pajigbt  derive  from  the  construction  of  the 
pjftppfied  railroad.  The,  act  requires  that  no  such  deduction 
shall  be  made.  (Se*  §16.)i  Nothing  is  presumed  to  have 
bequ  regpjarly  dopeija  such  cases,  unless  it  appears  by  the 
record  to  have  been  so  done.  ,      , 

IV.  The  proceedings  in  this  case  were  under  a  statute 
authority,  by  which  the,  estate  of  the  appellant  is  taken 
from  him  without  hig  consent,  and  all  the  requirements  of 
the  statute  not  appearing  on  the  record  to  have  been  strictly 
cftmplie^  with,  thp^e  proceedings  ?hould  be  set  aside.  (Gil- 
bert v.  The  Colut^U^TurnpikeCq^JoJin*  Ca^  107 ;  Thatcher 
v.  Powell,  6  Wheat.  U.  S.  R.f  116 ;  Sherwood  v.  Read,  7  HUl, 
430 ;  William  v.  Peyton,  4  Wheat.,  77 ;  Blossom  v.  Burdick, 
l,HUl,  130;  Underwood  v.  Irving,  3  Cow.,  59;  Rea  v.  Mc- 
Eachron,  13  Wend.,  465 ;  Jackson  v.  Sheppard,  7  Cow.,  8 ; 
Atkins  v.  Kmnan,  20  Wend.,  241 ;  Sharp  v.  Spear,  4  Hill,  72 ; 
Sharp  v.  Johnson,  4  Hill,  76.) 

N.  Hill,  Jr.,  for  the  respondent. 
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L  The  supreme  court  acquired  jurisdiction  by  the  petition 
and  service  of  notice  upon  the  appellant,  and  he  appeared 
throughout  the  proceedings.   (Lav*  of  1850,  216  to  219.) 

II.  The  court  and  the  commissioners  having  acquired 
jurisdiction,  the  proceedings  are  to  be  presumed  regular  in 
every  respect,  until  the  contrary  is  clearly  shown.  (Stafford 
v.  William,  4  Denio,  182;  Doughty  v.  Hope,  3  Denio,  249; 
same  case,  3  id.,  594,  598;  1  Const.,  79,  5,  6;  Oakley  v. 
Van  Home,  21  Wend.,  305;  Jencks  v.  Smith,  1  Comst.,  90.) 

HI.  The  presumption  therefore  is,  that  the  commissioners 
determined  each  case  before  taking  up  any  other,  if  that 
was  necessary;  nothing  to  the  contrary  appearing  in  the 
report.  (Lam  of  1850,  218,  §  36;  and  see  the  cases  last  above 
cited.) 

IV.  The  appellant,  moreover,  if  he  meant  to  make  any 
objection  for  non-compliance  with  this  or  any  other  part  of 
the  act,  should  have  objected  before  the  commissioners,  in 
which  case  the  facts  would  have  appeared  affirmatively  in 
their  report,  as  a  part  of  their  "proceedings."  (Laws  of 
1850, 218,  219,  §§  16,  17 ;  Walker  v.  Boston  Sf  jtf.  JR.  #.,  3 
Cash.,  1 ;  Fitchb.  JR.  JR.  v.  Boston  Sf  M.  JR.  R.,  3  id.,  58; 
Davidson  v.  Boston  Sf  M.  JR,  JR.,  3  id.,  91;  Oakley  v.  Van 
Borne,  21  Wend.,  305 ;  Jencks  v.  Smith,  1  Comst.,  90.) 

V.  But  this  part  of  the  act  does  not  apply  where  the 
commissioners  act  on  view,  and  no  testimony  is  offered  by 
either  party,  as  in  the  present  case.  (Laws  of  1850,  218, 
219,  §16.) 

VI.  Besides,  the  clause  relates  merely  to  the  mode  of 
proceeding,  and  is  therefore  directory  merely.  (Doughty  v. 
Hope,  3  Derm,  249  ;  King  v.  Inhabitants,  Sfc.,  8  Barn.  Sf  Cress., 
29 ;  Cole  v.  Green,  8  Mann.  Sf  Grang.,  888,  889.) 

VII.  The  proceedings  being  in  conformity  to  the  act  of 
April  2d,  1850,  are  not  vitiated  by  the  erroneous  reference 
in  the  commissioners'  report  to  the  repealed  act  of  1848 ; 
especially  as  the  petition  was  expressly  under  the  act  of 
1850. 

Skl.— Vol.V.  14 
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VUUL.  There  is  no  force  in  the  objection  that  the  general 
railroad  act,  under  which  these  proceedings  were  had,  is 
unconstitutional.  1.  It  provides  for  ascertaining  the  dam- 
ages by  commissioners  to  be  appointed  by  a  court  of  record. 
(Laws  of  1850,  216,  $  14,  et  seq.)  2.  The  exercise  of  the 
right  of  eminent  domain  may  be  delegated  by  the  legislature 
to  public  officers,  corporate  bodies,  or  private  persons. 
(Const.,  art.  8,  %%  1,  3 ;  Bloodgood  v.  M.  Sf  H.  R*  R.  Co., 
18  Wend.,  9.) 

Mason,  J.,  delivered  the  opinion  of  the  court 
The  first  and  most  important  question  in  this  case  is, 
whether  the  legislature  possessed  the  constitutional  powers 
to  authorize  railroad  corporations  to  take  the  property  of 
private  individuals  for  the  purposes  of  their  roads  in  the 
manner  provided  in  the  act  of  April  2,  1850,  entitled  "An 
act  to  authorize  the  formation  of  railroad  corporations,  and 
to  regulate  the  same."  This  act  authorizes  any  number 
of  persons  not  less  than  twpnty-five  to  form  a  company  for 
the  purpose  of  constructing  a  railroad,  by  subscribing  at 
least  one  thousand  dollars  for  every  mile  of  road  proposed 
to  be  made,  paying  ten  per  cent  thereon  to  the  directors, 
and  by  signing  articles  of  association  and  filing  the  same 
in  the  office  of  the  secretary  of  state,  &c,  to  become 
incorporated,  and  when  incorporated  they  have  the  right 
to  locate  their  road,  and  to  acquire  title  to  the  lands  over 
which  they  shall  have  determined  to  construct  the  same. 
(Laws  of  1850,  215,  216,  $$  13,  14.)  The  statute  makes 
the  act  of  incorporating  the  company  as  above  stated,  and 
locating  their  road,  effective  to  invest  the  corporation  with 
the  right  to  take  the  lands  necessary  to  construct  such  road. 
(See  §  13  of  the  act.)  The  damages  to  the  owners  are  to 
be.  assessed  in  the  manner  provided  in  §§  14,  15,  16,  17 
and  18 ;  and  the  18th  section  provides  that  upon  the  pay- 
ment to  the  owner  of  the  damages  assessed,  the  company 
shall  be  invested  with  the  title  to  the  lands.    The  same 
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section  declares  that  all  real  estate  acquired  by  any  com- 
pany under  and  pursuant  to  the  provisions  of  the  statute, 
for  the  purposes  of  the  corporation,  shall  be  deemed 
acquired  for  public  use*  The  1st  section,  which  provides 
for  the  formation  of  these  companies,  states  that  they  may 
be  formed  "for  the  purpose  of  constructing,  maintaining  and 
operating  a  railroad  for  public  use  in  the  conveyance  of  persons 
and  property."  The  13th  section  allows  them  to  acquire  , 
title  to  the  property  which  may  be  required  for  the  purposes 
of  their  incorporation,  and  the  18th  section  only  allows 
them  to  use  the  lands  for  the  same  purposes  during  the 
continuance  of  their  corporate  existence.  The  seventh  sub- 
division of  §  28  provides  that  these  corporations  may  take 
and  carry  persons  and  property  on  their  road,  and  receive  a 
compensation  therefor ;  and  the  ninth  subdivision  of  the 
same  section  allows  them  to  regulate  the  compensation 
which  they  shall  receive,  not  to  exceed,  however,  three 
cents  per  mile  for  every  passenger  and  his  ordinary  luggage. 

The  29th  section  imposes  tolls  upon  those  roads  which 
fun  parallel  to  and  within  thirty  miles  of  any  of  the 
state  canals,  which  tolls  are  to  go  into  the  canal  fund.  The 
act  provides  for  annual  reports  to  the  legislature  of  all 
their  expenses  in  maintaining  their  roads,  and  of  all  their 
business  and  doings.  The  33d  section  reserves  to  the 
legislature  the  right  from  time  to  time  to  reduce  the  rate  of 
freight,  fare  or  other  profits  of  these  corporations,  whenever 
they  exceed  ten  per  cent  upon  the  capital  actually  expended. 

By  the  36th  section  it  is  provided  "  that  every  such  cor- 
poration shall  start  and  run  their  cars  for  the  transportation 
of  passengers  and  property  at  regular  times  to  be  fixed  by 
public  notice ;  and  shall  furnish  sufficient  accommodation 
for  the  transportation  of  all  such  passengers  and  property 
as  shall  within  a  reasonable  time  previous  thereto  be  offered 
for  transportation,"  &c.>  "  and  shall  take  and  transport  such 
passengers  and  property,  &c,  on  the  payment  of  the  freight 
or  fare  legally  authorized  therefor,'9  and  declares  that  they 


108  CASES  IN  THE  CtfTJBT  OF  APPEAI& 

BnflUo  and  New- York  Railroad  again*  Brainard. 

«*  shall  be  liable  to  the  party  aggrieved  in  an  action  .for 
damages  for  any  neglect  or  refusal  in  the  premises." 

It  is  very  evident  from  the  whole  scope  of  the  act  under 
consideration  that  the  legislature  designed  to  make  these 
corporations  common  carriers  of  persons  and  property,  and 
to  require  them  to  be  constantly  engaged  in  such  public 
employment  (Story  on  Bailments,  §§  495,  496) ;  and  it  was 
decided  as  long  ago  as  1837,  in  the  case  of  Bloodgood  v.  The 
Mohawk  and  Hudson  River  Railroad  Company  (18  Wend.,  9), 
in  the  court  of  last  resort  in  this  state,  that  lands  taken  for 
the  construction  of  such  a  road  were  taken  for  public  use. 

These  roads  have  proved  of  such  public  utility  since 
that  period  that  the  legislature  in  1850,  in  the  act  in 
question,  has  licensed  their  construction  in  any  part  of  the 
state  where  the  people  might  desire  to  construct  them, 
and  has  deemed  them  of  such  public  importance  as  to 
declare  in  so  many  words  that  "all  real  estate  acquired 
by  any  company  under  and  pursuant  to  the  provisions  of 
this  act  for  the.  purposes  of  its  incorporation  shall  be 
deemed  to  be  acquired  for  public  use."  (§  18.)  These  con- 
siderations have  an  important  bearing  on  the  decision  of 
the  question  under  review,  as  the  constitutions,  both  of 
the  United  States  and  of  this  state,  declare  that  "  no  person 
shall  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law,  nor  shall  private  property  be  taken  for 
public  use  without  just  compensation."  (Amendments  to  U. 
$.  Const.,  art.  5;  Const,  of  New -York,  art.  1,  §  6.)  From 
the  last  clause  a  prohibition  of  power  to  take  the  property 
of  a  citizen  for  private  use  is  clearly  implied.  The  right, 
however,  of  taking  private  property  for  public  use  is  an 
admitted  incident  to  the  sovereignty  of  every  government, 
and  has  been  repeatedly  recognized  under  both  our  federal 
and  state  constitutions.  (11  Wend*,  149 ;  18  Wend.,  9 ;  18 
Fide,  480;  23  id.,  360,  395,  396.) 

The  common  law  right  of  eminent  domain  has  ever  been 
regarded  as  a  high  prerogative  of  sovereignty,  to  be  exer- 
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cised  whenever  the  public  necessity  required ;  and  this  right 
is  impliedly  admitted,  both  in  the  constitution  of  the  state 
and  of  the  United  States,  in  the  clause  above  quoted.  It 
belongs  to  the  legislative  power  of  the  government  to 
determine  for  what  public  purposes  private  property  shall 
be  taken,  and  the  necessity  or  expediency  of  such  appro- 
priation. (7  Greenl.,  373  ;  3  Watts,  294 ;  1  Dana,  232,  247 ; 
7  Mass.,  395 ;  3Terg.,  41 ;  3  Paige,  73 ;  2  Kent's  Com.,  340 ; 
18  Wend.,  13.)  This  power  the  legislature  has  taken  upon 
itself  to  exercise  in  the  case  under  consideration.  It  has  by 
express  enactment  made  these  corporations  in  their  objects 
and  purposes  things  of  a  public  character  and  concern,  and 
has  declared  that  lands  taken  for  the  construction  of  their 
roads  shall  be  deemed  taken  for  public  use,  and  our  courts 
have  so  held.  (18  Wend.,  9.) 

Bat  the  particular  ground  of  objection  relied  upon  to 
show  that  the  act  in  question  is  unconstitutional,  if  I  cor- 
rectly understand  it,  is  that  the  act  itself  does  not  appro* 
priate  the  specific  land  taken  for  public  use,  but  delegates 
to  the  corporation  the  power  in  each  particular  case  to 
make  the  location  and  selection.  It  has  been  long  settled 
in  this  state  that  the  legislature  may  confer  this  power  upon 
different  officers,  confining  its  exercise  however  to  the  appro- 
priation of  property  required  for  public  use.  The  general 
authority  conferred  by  the  legislature  upon  commissioners 
of  highways,  upon  the  canal  commissioners,  upon  the  trus- 
tees of  villages,  and  many  other  cases,  are  familiar  instances 
of  the  delegation  of  this  power,  all  of  which  have  been 
sustained  by  our  courts. 

It  is  very  difficult,  if  not  impossible,  to  prescribe  any 
general  rule  that  would  define  with  precision  the  power  of 
the  government  in  the  exercise  of  the  right  of  eminent 
domain,  or  the  manner  of  its  exercise.  It  must  be  large 
anc|  liberal,  so  as  to  meet  the  public  exigencies  and  demands, 
and  it  must  be  so  guarded  as  to  secure  the  rights  of  the 
citizen.    The  objection  raised  to  the  validity  of  this  act  is 
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certainly  of  a  very  grave  character,  and  I  have  found  much 
difficulty  in  answering  it  satisfactorily  to  my  own  mind.    I 
am  however,  after  the  best  consideration  which  I  have  been 
able  to  bestow  upon  the  subject,  of  opinion  that  this  act 
is  not  invalid  for  the  reasons  stated.     The  legislature  has 
the  undoubted  authority  to  provide  for  the  incorporation  of 
railroad  companies  by  a  general  act  (Const.,  art.  8,  §  1),  and 
it  may  by  legislative  enactment  give  to  them  powers,  and 
impose  duties,  almost  exclusively  of  a  public  character ;  and 
in  such  cases  it  may  without  doubt  lawfully  declare  that  all 
lands  taken  for  the  construction  of  their  roads  shall  be  deemed 
taken  for  public  use.    The  act  in  question  does  all  of  these 
things,  and  it  sufficiently  declares  the  public  necessity  and 
utility  of  the  roads.    Nothing  is  delegated  to  the  corporations 
but  the  right  of  determining  when  and  where  the  roads  shall 
be  built.     The  objection  that  the  power  to  determine  these 
questions  is  confided  to  the  corporation,  instead  of  being 
exercised  by  the  legislature  or  confided  to  some  public  offi- 
cer or  public  body,  seems  to  me  to  present  rather  a  question 
of  propriety  and  fitness,  than  one  of  power.    The  interests 
of  the  corporations  and  of  the  public,  so  far  as  the  location 
and  construction  of  their  road  are  concerned,  are  so  nearly 
identical  that  the  power  of  location  and  time  of  construction 
may  be  safely  intrusted  to  the  corporations.    It  is  not  per- 
ceived that  these  companies  can  have  any  inducement  to 
invest  their  capital  in  the  construction  of  roads  either  when 
or  where  the  public  interest  does  not  require  them,  as 
returns  can  be  expected  from  their  investments  only  from 
the  construction  of  roads  upon  such  routes  as  the  public 
demands  will  warrant  and  sustain. 

The  question  of  the  power  of  the  legislature  to  confer 
upon  such  corporations  the  right  to  locate  their  roads,  came 
before  the  supreme  court  of  Massachusetts  in  the  case  of 
The  Boston  Water-Power  Co.  v.  The  Boston  and  Worcester  R. 
R.  Co.  (23  Pick.,  360),  and  the  case  was  elaborately  discussed 
by  eminent  counsel,  and  received  the  most  deliberate  con- 
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sideration  of  the  court,  and  the  legislative  right  to  confer 
this  power  was  unanimously  sustained.  I  refer  to  that  case 
as  authority  justifying  this  mode  of  exercising  the  right  of 
eminent  domain. 

The  other  objections  raised  on  this  appeal  might  have 
been  avoided  if  they  Had  been  raised  at  the  proper  place 
and  time ;  and  therefore  cannot  be  considered  here.  I  am 
of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed. 

Morse,  J.,  was  not  present 

All  the  other  judges  concurring, 

Judgment  affirmed* 
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Kane  against  Abtor's  Executors  and  others 

Where  a  testator,  who  had  made  in  his  will  certain  gifts  of  real  and  personal 
estate  to  the  plaintiff,  of  which  some  were  legacies  and  devises  absolutely 
and  in  fee  simple ;  some  in  remainder  after  the  death  of  her  mother,  brothers 
and  sisters,  and  others  to  her  for  life,  and  then  to  her  surviving  issue,  after- 
wards executed  a  codicil,  by  the  first  clause  of  which  he  took  from  the 
plaintiff  all  snch  interests  in  land  as  were  in  the  will  given  to  Keren  Ms 
decease,  giving  one-half  thereof  to  his  executors  in  trust  to  receive  the  rents, 
issues  and  profits  for  the  life  of  the  plaintiff  and  for  her  use ;  and  by  the 
second  clause  he  took  from  the  plaintiff  all  estates  and  interests,  both  ,in  real 
and  personal  property,  to  which  she  would  have  been  entitled  under  the  will 
after  the  death  of  her  mother,  brothers  and  sisters,  and  gave  them  to  others  j 
it  was  Held:  That  the  first  clause  of  the  codicil  was  limited  in  its  operation 
to  devises  which,  by  the  provisions  of  the  will,  would  have  taken  effect  in 
possession  at  the  testator's  death,  and  did  not  embrace  future  estates,  though 
they  were  vested  remainders  at  the  time  of  the  will  taking  effect.  That  the 
second  clause  embraced  estates  and  interests  in  real  and  personal  property, 
which  had  been  given  to  the  plaintiff  by  the  will,  to  take  effect  in  possession 
at  the  death  of  her  mother,  brothers  or  sisters,  though  they  might  be  of  that 
class  of  gifts  which  were  vested  in  interest  at  the  death  of  the  testator. 

Skl.—  Vol.  V.  15 
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Where,  by  another  clause  in  such  codicil,  the  testator  gave  to  the  plaintiff's 
mother  a  power  to  appoint  and  give  to  the  plaintiff  and  her  issue  one-half  in 
value  of  the  estates  taken  by  the  codicil  from  the  plaintiff  and  given  to 
others,  and  where  the  plaintiff's  mother  had  executed  such  power  by  appoint- 
ing in  general  terms  to  the  plaintiff  and  her  issue  all  "  such  part  of  the  real 
and  personal  estate "  as  she  was  authorized  by  the  codicil  to  appoint;  it 
was  Held :  That  such  deed  of  appointment  did  not  create  future  estates  in 
favor  of  the  issue  of  the  plaintiff  in  property  which  by  the  primary  gifts 
had  been  bequeathed  or  devised  in  fee  to  the  plaintiff ;  but  that  in  that  class 
of  gifts,  the  plaintiff  took  the  same  estates  in  the  shares  conveyed  by  the 
power,  which  she  would  have  taken  under  the  primary  devise. 

The  complaint  in  this  cause  was  exhibited  in  July,  1850 ; 
and  its  object  and  prayer  is  to  obtain  a  construction  of*  parts 
of  the  will  of  the  late  John  Jacob  Astor,  and  of  certain 
codicils  thereof.  The  plaintiff  is  the  wife  of  the  defendant, 
De  Lancey  Kane,  and  the  daughter  of  the  defendant,  Doro- 
thea A.  Langdon,  who  is  a  daughter  of  the  testator.  The 
other  defendants  are  the  six  executors  of  the  will,  6ne  of 
them,  William  B.  Astor,  being  also  residuary  devisee  and 
legatee,  the  brothers  and  sisters  of  the  plaintiff,  her  children, 
and  the  husband  of  her  sister.  The  will  bears  date  on  the 
'  4th  day  of  July,  3836,  and  the  testator  died  on  the  29th 
day  of  March,  1848,  having,  after  making  the  will,  executed 
eight  several  codicils,  at  different  periods,  the  last  being 
dated  the  22d  December,  1843.  The  questions  in  litigation 
mainly  concern  the  family  of  Mrs.  Langdon,  and  they  relate 
to  the  effect  of  the  sixth  codicil  upon  certain  devises  and 
legacies  to  the  plaintiff,  or  in  which  she  and  her  issue  are 
interested ;  which  are  contained  in  the  will,  and  in  the  first, 
second  and  fifth  codicils.  The  testator  left  surviving  him, 
besides  his  daughter,  Mrs.  Langdon,  two  sons,  John  Jacob 
and  William  B.  Astor,  and  a  grandson,  Charles  Bristed,  the 
son  of  a  deceased  daughter  When  the  will  was  executed, 
another  daughter,  Mrs.  Rumpff,  who  had  married  in  Europe, 
was  living ;  but  she  died  before  his  testamentary  dispositions 
were  completed.  The  children  of  Mrs.  Langdon,  living  at 
the  death  of  the  testator,  were  the  plaintiff,  whose  marriage 
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to  Mr.  Kane  took  place  between  the  making  of  the  fifth 
and  sixth  codicils,  Eliza,  the  wife  of  Matthew  Weeks, 
Sarah,  the  wife  of  Robert  Boreel,  Cecilia  Langdon,  who 
has  since  intermarried  with  the  defendant,  Jean  de  Nott- 
beck,  Walter  Langdon,  Jr.,  Woodbury  Langdon  and  Eugene 
Langdon.  When  the  will  was  made  there  was  another  son  % 
of  Mrs.  Langdon  living,  John  J.  A.  Langdon,  but  he  died 
before  the  execution  of  the  first  codicil. 

The  devises  and  bequests  in  favor  of  the  plaintiff  and 
her  issue  are  the  following :  By  the  first  clause  of  his  will 
he  gave  to  his  daughter,  Dorothea  Langdon,  for  life,  his 
silver  plate  (with  certain  exceptions) ;  $100,000  of  the  five 
per  cent,  debt  of  the  city  of  New- York ;  five  hundred  shares 
of  the  capital  stock  of  the  Bank  of  America ;  one  thousand 
shares  of  the  capital  stock  of  the  Manhattan  Company ; 
$25,000  in  the  certificates  of  the  New- York  Life  Insurance 
and  Trust  Company,  atod  a  house  and  lot  on  La  Fayette  Place, 
occupied  by  her.  "  On  her  death  [he  gave]  the  said  plate 
(except  as  above),  sums  of  debt  and  deposit  and  stocks  to  he* 
then  surviving  issue,  their  executors  and  administrators." 
He  also  devised  the  house  and  lot  "to  her  then  surviving  issue 
and  their  heirs  and  assigns  forever ;  intending  that  if  any  of 
her  children  shall  have  died  before  her,  leaving  issue,  such 
issue  are  together  to  taktf  what  their  parent  would  have 
taken  if  surviving." 

By  the  second  clause  he  gave  to  six  of  the  children  of 
Mrs.  Langdon,  naming  them,  including  the  plaintiff,  and 
being  all  of  them  except  Mrs.  Boreel,  all  his  lots  on  the 
easterly  side  of  La  Fayette  Place  and  fronting  on  it,  and 
those  in  rear  of  them  and  extending  to  the  Bowery 
and  fronting  on  it ;  also  all  his  lands  lying  between  Charl- 
ton, Morton  and  Greenwich  streets  and  the  Hudson  river, 
being  one  hundred  lots,  "  to  have  and  to  hold  to  them,  my 
said  grandchildren,  in*  equal  shares  for  and  during  their 
lives  respectively :  and  on  the  death  of  each  of  them,  my 
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grandchildren,  I  give  the  share  which  he  or  she  shall  have 
enjoyed  for  life  to  their  surviving  issue  in  fee  simple,  to  be 
divided  according  to  the  number  of  their  children ;  and  in 
case  of  death  without  issue  then  surviving,  I  devise  the  share 
of  such  deceased  to  my  said  other  grandchildren  above 
named  then  surviving  in  fee  simple.'5 

In  the  third  clause  there  is  a  devise  and  a  bequest 
directly  to  the  plaintiff,  namely,  a  devise  of  four  lots  of 
land  on  the  west  side  of  Broadway,  between  Prince  and 
Houston  streets,  to  the  plaintiff  and  her  three  sisters  "  or 
to  such  of  them  as  may  survive  me,"  in  equal  shares,  during 
their  lives.  *  There  is  then  a  limitation  of  a  remainder  in 
fee  in  their  respective  shares  to  their  surviving  issue,  and 
in  case  of  death  without  issue  them  surviving  a  devise  of 
the  share  of  each  to  her  then  surviving  sisters  in  fee ;  a 
bequest  to  the  plaintiff  and  her  brothers  and  sisters,  except 
Mrs.  Boreel,  of  $25,000  each,  on  their  respectively  attain- 
ing the  age  of  twenty-four  years,  and  an  equal  sum  each 
on  their  attaining  the  age  of  thirty  years. 

In  the  same  clause  there  is  a  devise  to  Mrs.  Boreel,  with  a 
contingent  limitation  in  favor  of  the  plaintiff,  thus :  The 
City  Hotel  is  devised  to  Mrs.  B.  for  life,  with  remainder  to 
her  surviving  issue,  and  in  case  of  her  death  without  issue, 
the  property  is  devised  to  her  brothers  and  sisters  in  fee. 

By  the  fifth  clause  the  testator  devises  sundry  lots  of 
land  to  his  grandson,  Charles  Bristed,  for  life,  and  he 
bequeathes  to  him  for  life  the  interest  on  $115,000.  On  his 
death  he  gives  the  lots  and  the  capital  sum  of  $115,000 
to  his  then  surviving  issue  in  fee  and  absolutely  to  be 
divided  according  to  the  number  of  his  children.  In  case 
of  his  death  without  such  issue  he  gives  the  lots  and  money, 
ohe~half  to  the  children  of  William  B.  Astor  and  one-half 
to  the  children  of  Mrs.  Langdon.  After  various  other 
devises  and  bequests  the  testator  gives  the  rest  and  residue 
of  his  estate,  real  and  personal,  to  his  son,  William  B. 
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Astor,  for  life,  with  power  to  appoint  the  same  after  his 
.death  among  his  children  and  their  issue,  with  a  direction 
to  him  to  employ  the  personal  estate  in  the  improvement 
of  the  real.  By  the  first  codicil  this  is  modified  so  as  to 
give  to  W.  B.  Astor  one-half  of  the  residhary  personal 
estate  absolutely. 

The  tenants  for  life  under  any  devise  in  the  will  are 
authorized  to  make  leases  for  terms  not  exceeding  twenty- 
one  years,  and  also  to  sell  to  the  extent  of  one-half  in  value 
of  the  lands  held  by  them,  to  raise  money  for  the  improve- 
ment of  the  residue,  but  the  execution  of  the  powers 
requires  the  assent  of  one  of  the  executors. 

By  the  first  codicil,  dated  January  19th,  1838,  and  in  the 
second  clause,  the  testator,  after  reciting  that  his  grandson, 
John  J.  A.  Langdon,  had  departed  this  life,  whereby  two 
legacies  of  $25,000  each  had  become  lapsed,  adds  to  the 
devise  contained  in  the  second  clause  of  his  will  in  favor 
of  the  children  of  Mrs.  Langdon  therein  named,  or  such 
of  them  as  should  survive  him,  three  lots  of  land  lying 
on  the  westerly  side  of  La  Fayette  Place,  which  lots  he 
devises  to  his  said  grandchildren  in  equal  shares,  as  tenants 
in  common  'for  their  lives  respectively,  and  on  the  death 
of  each,  devises  his  or  her  share  to  his  or  her  surviving 
issue  in  Fee ;  and  in  case  of  death  without  surviving  issue, 
he  devises  the  share  of  the  one  so  dying  to  his  surviving 
brothers  and  sisters  named  in  that  clause  in  fee. 

In  the  second  codicil,  dated  January  9th,  1839,  a  provision 
is  made  in  which  the  plaintiff  has  a  future  interest,  in  the 
following  words : 

"First.  In  order  more  comfortably  to  accommodate  my 
unfortunate  son,  John,  I  have  provided  for  the  erection  of 
a  dwelling-house  on  Fourteenth-street,  in  the  city  of  New- 
York,  upon  a  certain  piece  of  land  which  I  attach  thereto, 
bounded  as  follows : "  "  which  house  I  intend  to  furnish  and 
provide  for  his  convenience  and  that  of  the  persons  who 
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from  time  to  time  shall  take  charge  of  his  personal  comfort. 
Now,  therefore,  I  do  hereby  give  to  my  son  John  the  said  # 
house  and  land,  with  the  furniture  appropriated  thereto ;  to 
have  and  to  hold  so  long  during  his  life  as  the  same  shall 
be  used  and  kept  for  his  personal  accommodation  and  con- 
venience ;  with  remainder  to  my  daughter  Dorothea,  to  be 
held  by  her  so  long  during  her  life  as  she  shall  use  the  same 
or  the  income  thereof  for  her  own  use,  free  from  all  control 
or  interference  of  her  husband,  and  so  long  as  she  or  her 
husband  shall  not  attempt  to  dispose  of  her  interest  therein, 
and  shall  not  permit  the  same  to  be  incumbered  or  taken 
under  any  incumbrance,  and  not  longer.  And  in  case, 
during  her  life,  she  or  her  husband,  or  any  claiming  under 
or  against  them,  shall  attempt  to  incumber  or  divert  the 
same  from  her  actual  use,  then  I  give  the  same  to  my  execu- 
tors in  trust  during  her  life,  to  receive  the  rents  and  profits 
thereof  and  apply  the  same  to  her  use,  for  which  her  receipts 
shall  be  a  full  voucher  to  my  executors.  After  her  death 
I  give  and  devise  the  said  lands  and  furniture,  one  equal 
half  part  thereof  to  the  then  surviving  children  and  issue 
of  my  daughter  Dorothea,  the  other  half  to  the  then  sur- 
viving children  and  issue  of  my  son  William,  taking  in  fee 
simple,  and  the  issue  representing  its  parent  deceased."  In 
relation  to  this  land  there  was  a  power  given  to  the  execu- 
tors to  lease  or  sell  it,  but  in  case  of  a  sale,  the  proceeds 
were  limited  in  the  same  manner  as  the  land. 

In  a  subsequent  clause  of  the  second  codicil  there  is  a 
bequest  to  Mrs.  Langdon  of  the  *  income  of  $100,000 
deposited  on  interest  with  the  New-Tork  Life  Insurance 
and  Trust  Company,  and  on  her  death  the  capital  is  given 
to  her  six  children  (including  of  course  the  plaintiff),  or 
such  of  them  as  should  survive  the  testator,  to  be  equally 
divided  among  them,  and  to  be  accumulated,  as  to  the 
share  of  each  one  under  the  age  of  twenty-one  years, 
for  his  or  her  benefit;  and  on  their  attaining  that  age 
respectively  to  be  paid  to  them  by  the  executors.     The 
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clause  proceeds:  "  And  if  any  of  them  shall  die  before  that 
age  without  surviving  issue,  his  or  her  share  shall  be  given 
to  the  survivors."  There  is  then  given  in  the  same  clause 
to  the  six  children  of  Mrs.  Langdon,  or  to  such  of  them 
as  should  survive  the  testator,  $100,000  of  the  public  debt 
of  the  city  of  New- York,  bearing  five  per  cent  interest, 
usually  called  the  water  loan,  "to  be  paid  to  each  on 
their  attaining  their  age  of  twenty-one  years,  and  the 
interest  of  the  shares  of  those  under  that  age  to  be  accu- 
mulated for  their  benefit  until  that  period ;  and  in  case 
any  of  them  shall  die  before  that  age  without  surviving 
issue,  then  his  or  her  shares  shall  go  to  the  survivors."  In 
the  next  clause  of  the  same  codicil,  the  testator  devises  to 
the  same  six  grandchildren,  or  such  of  them  as  may  survive 
him,  in  equal  shares  for  life,  five  lots  on  Grand-street, 
between  Ludlow  and  Orchard  streets,  and  four  other  lots 
on  Grand-street,  between  Norfolk  and  Essex  streets ;  "  and 
on  the  death  of  each,  I  give  the  share  enjoyed  by  such 
deceased,  to  his  or  her  issue  then  surviving,  in  fee  simple, 
to  be  divided  according  to  the  number  of  his  or  her  children ; 
and  if  such  deceased  shall  leave  no  surviving  issue,  then  I 
give  the  share  of  such  deceased  to  the  survivors  of  the  said 
six,  their  heirs  and  assigns  forever." 

By  the  fifth  codicil,  in  the  fourth  clause,  the  testator 
devises  to  the  plaintiff  lot  number  four  in  an  allotment 
which  he  had  caused  to  be  made  of  land  on  La  Fayette 
Place,  in  fee,  with  a  power  to  his  executors  to  settle  the 
same  to  the  plaintiff's  separate  use  for  life,  with  authority 
in  her  to  appoint  the  fee  among  her  brothers  and  sisters  and 
to  make  leases. 

So  much  of  the  sixth  codicil,  executed  June  3d,  1841,  as 
relates  to  the  plaintiff,  is  in  these  words : 

"First.  As  to  all  such  shares,  estates  and  interests  in  land 
(except  the  lot  on  the  west  side  of  La  Fayette  Place,  men* 
tioned  beneath),  as  are  in  my  will,  or  in  any  codicil  thereto, 
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given  on  my  decease  to  Louisa,  daughter  of  Mrs.  Dorothea 
Langdon,  or  to  the  issue  of  the  said  Louisa,  I  give  one-half 
thereof  to  the  other  children  of  my  daughter  Dorothea,  to 
be  taken  and  held  as  an  increase  of  the  shares  or  sums  given 
to  them  and  their  issue  in  the  same  property ;  the  other 
half  I  give  to  my  executors  in  trust,  to  receive  the  rents, 
issues  and  profits  thereof  {or  the  life  of  the  said  Louisa, 
and  to  apply  the  same  to  her  use,  clear  of  any  control,  debts 
or  right  of  her  husband  thereto ;  and  after  her  death  I  give 
the  same  to  her  surviving  children,  or,  if  she  leaves  none, 
to  her  surviving  brothers  and  sisters  or  their  issue. 

"Second*  As  to  all  estates,  rights  or  interests  in  lands, 
stocks,  personal  effects  or  money,  to  which  the  said  Louisa 
or  her  issue  would  have  been  entitled  under  my  will  or  any 
codicil  thereto,  after  the  death  of  her  mother,  brothers  or 
sisters,  I  give  the  same  to  her  brothers  and  sisters  and  their 
issue,  as  an  increase  of  their  respective  shares  or  interests 
in  the  same  property. 

"Third.  As  to  the  two  legacies  of  twenty-^five  thpusand 
dollars  each,  and  the  share  of  water  stock  to  which  the 
saifi  Louisa  would* have  been  entitled  under  my  will  and  a 
codicil  thereto,  I  revoke  the  two  legacies  entirely*  I  give 
the  income  of  her  share  of  stock  to  my  daughter  Dorothea 
for  life,  and  on  her  death  I  give  the  capital  to  her  other 
children,  and  their,  issue  mease  of  their  decease. 

"Fourth,  As  to  the  lot  on  the  westerly  side  of  La  Fayette 
Place;  given  to  the  said  Louisa  in  a  codicil  to  my  will,  I 
give  the  same  to  Cecilia  Langdon,  to  be  had  and  holden  as 
if  her  name  had  been  written  in  the  devise  thereof  instead . 
of  Louisa,  with  every  advantage,  power  and  benefit,  and 
subject  to  every  condition,  power  and  limitation  therein 
contained. 

"Fifth.  I  expressly  authorize  my  daughter  Dorothea  Lang- 
don, by  deed  or  will,  to  appoint  and  give  to  the  said  Louisa 
and  her  issue,  or  to  her  or  their  use,  any  part  not  exceeding 


ALBANY,  DECEMBER,  185*.  121 

Kane  against  Aster's  Executors. 

in  value  one-half  of  the  real  or  personal  estate  by  this 

codicil  taken  from  Louisa  and  given  to  others. 

*  •  *  •  •  •  •  • 

"Last.  I  publish  this  as  a  codicil  to  my  will,  and  as  alter- 
ing and  revoking  the  same  and  the  codicils  thereto,  so  far  as 
a  different  disposition  is  made  by  the  present  codicil." 

There  is  a  provision  in  the  first  codicil  directing  that  in 
case  any  disposition  in  the  will  or  in  that  or  any  future 
codicil  should  be  held  invalid,  that  nevertheless  all  the 
other  parts  thereof  should  be  deemed  valid :  and  when  any 
devise  or  legacy  shall  prove  invalid  the  property  attempted 
to  be  given  shall  still  be  given  to  the  persons  for  whose 
benefit  the  same  appears  to  have  been  intended,  and  the 
executors  are  accordingly  directed  so  to  appoint  the  same. 

The  will  and  each  of  the  codicils  were  attested  anew  on 
the  11th  day  of  January,  1845,  upon  the  acknowledgment 
of  the  testator. 

Shortly  after  the  death  of  the  testator,  and  on  the  6th 
day  of  April,  1848,  Mrs.  Langdon  executed  under  her  hand 
and  seal  an  instrument,  whereby,  after  referring  to  the  power 
conferred  upon  her  by  the  sixth  codicil,  she  declares  that 
she  has  appointed  and  given,  and  thereby  does  appoint, 
give  and  convey  unto  the  plaintiff,  "  such  part  of  the  real 
and  personal  estate  by  said  -codicil  taken  from  the  said 
Louisa  and  given  to  others,  as  in  and  by  said  codicil  I  am 
authorized  to  give  and  appoint  to  the  said  Louisa  and  her 
issue,  to  have  and  to  hold  the  same  and  every  part  and 
parcel  thereof  unto  the  said  Louisa  and  her  issue  in  as  full 
and  complete  a  manner  as  I  can  or  may  appoint  and  give 
tinder  the  provisions  of  the  said  codicil  or  any  part  thereof.'9 

The  complaint  charges  thttt  some  of  the  defendants  set 
up  claims  and  pretensions  inconsistent  with  the  plaintiff's 
rights ;  that  she  is  advised  that  the  provisions  in  her  favor 
are  not  revoked  or  changed  by  the  sixth  codicil,  which  she 
iofligts  is  inoperative  and  void  on  account  of  uncertainty ; 
but  if  this  is  not  so,  then  she  claims  that  the  devises  and 

Sel.— Vol.  V.  16 
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bequests  to  her  are  restored  by  the  execution  by  her  mother 
of  the  power  of  appointment.  She  therefore  prays  that 
the  meaning  and  construction,  of ,  the  will  and  codicils  may 
be  settled  by  the  judgment  of  the  court. 

The  defendants  who  are  of  lawful  age.  by  their  answers 
insist  upon  the  sixth  codicil  as  a  revocation  in  part  of  the 
provisions  in  favor  of  the  plaintiff,  and  they  and  the  infant 
defendants  submit  themselves  to  the  judgment  of  the 
court. 

The  cause  was  heard  on  pleadings  and  proofs  in  the 
superior  court,  at  a  special  term  before  the  late  Justice 
Paine,  who  on  the  7th  day  of  May,  1851,  made  an  order 
dismissing  the  complaint  with  costs. 

The  plaintiff  appealed  to  the  general  term,  where  a 
judgment  was  given,  in  May,  1852,  reversing  the  judgment 
of  the  special  term  and  declaring  the  effect  of  the  several 
testamentary  dispositions  of  the  will  and  codicils,  as  respects 
the  plaintiff,  and  settling  the  rights  of  the  parties  in  much 
detail.  (5  Sandf.  S.  C.  R.,  467.) 

The  judgment  affirms  the  validity  of  the  sixth  codicil, 
and  declares  that  the  instrument  of  appointment  executed 
by  Mrs.  Langdon  was  a  valid  execution  of  the  power.  It 
also  adjudges:  1.  As  to  lot  number  four  on  La  Fayette 
Place,  devised  to  the  plaintiff  in  fee  by  the  fifth  codicil,  that 
the  plaintiff  is  entitled  to  an  equal  half  part  of  it  for  life, 
with  a  vested  remainder  in  fee  on  her  death  in  her  children 
then  born,  subject  to  a  like  estate  in  remainder  in  her 
children  thereafter  to  be  born,  to  vest  on  their  birth;  all  the 
children  to  take  equal  shares.  2.  The  several  lots  of  land 
devised  to  the  plaintiff,  in  connection  with  her  five  brothers 
and  sisters,  for  life,  with  remainder  to  her  surviving  issue, 
and  in  default  of  issue  living  at  her  death  to  her  brothers 
and  sisters  named  in  the  respective  devises,  are  disposed  of 
together.  These  are  the  lots  on  the  easterly  side  of  La 
Fayette  Place,  and  those  in  the  rear  and  extending  to  the 
Bowery;  and  the  lands  lying  between  Charlton,  Morton 
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and  Greenwich  streets  and  the  Hudson  river,  mentioned  in 
the  second  clause  of  the  original  will ;  the  three  lots  on  the 
westerly  side  of  La  Fayette  Place,  added  to  the  last  men- 
tioned devise  by  the  second  clause  of  the  first  codicil ;  and 
the  nine  lots  on  Grand-street,  devised  by  a  clause  of  the 
second  codicil.  The  judgment  declares  that  the  plaintiff  is 
entitled  to  one-fourth  of  one-sixth  part  of  this  property  for 
life,  and  that  the  present  and  after  born  children  are  together 
entitled  to  the  same  part  in  remainder  in  fee  on  her  death ; 
that  the  remainders  are  vested  in  those  now  in  being,  and 
to  vest  in  the  others  on  their  birth ;  that  the  executors  are 
entitled  to  an  estate  in  one-half  of  one-sixth  of  the  property 
during  the  life  of  the  plaintiff  upon  the  trusts  mentioned  in 
the  first  clause  of  the  sixth  codicil,  and  on  her  death  her 
surviving  children  are  entitled  to  the  same  part  in  fee.  3. 
The  devise  to  the  plaintiff  and  her  three  sisters  for  life, 
with  remainder  to  their  issue,  of  the  four  lots  on  ^roadway, 
between  Prince  and  Houston  streets,  contained  in  the  third 
clause  of  the  original  will,  which  depends  upon  the  same 
principle  as  the  last,  is  disposed  of  by  the  judgment  in  the 
same  way;  the  only  difference  being  as  to  the  aliquot 
shares.  The  share  of  the  plaintiff  and  her  children  is  one- 
fourth  of  one-fourth,  and  the  executors  take  one-half  of 
one-fourth  in  trust,  and  the  children  a  remainder  in  fee 
as  in  the  last  case.  4.  As  to  the  $100,000  of  the  public 
debt  of  the  city  of  New- York,  called  water  stock, 
which  by  the  second  codicil  is.  given  to  the  plaintiff 
and  her  six  brothers  and  sisters,  with  a  provision  for  accu- 
mulation, &c.,  the  judgment  declares  that  the  plaintiff  is 
entitled  to  one-half  of  one-sixth  part  of  it  for  the  life  of 
her  mother,  and  for  her  own  life,  if  she  survives  her ;  and 
that  on  the  plaintiff's  death  her  issue  are  entitled  to  the  same 
share  absolutely.  5.  The  judgment  declares  that  the  plain- 
tiff is  entitled  to  the  income  of  one-half  of  each  of  the 
two  legacies  of  $25,000  given  her  by  the  third  clause  of 
the  will,  from  the  time  they  became  payable  and  after  she 
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had  attained  the  age  as  to  each  legacy  prescribed  in  the 
bequest ;  and  that  after  her  death  her  issue  are  entitled  to 
said  equal  half  of  said  legacies  absolutely.  6.  The  remain- 
ders limited  in  favor  of  the  plaintiff  in  the  house  and  lot 
devised  to  Mrs.  Langdon  for  life  by  the  first  clause  of  the 
will,  and  in  the  dwelling-bouse  and  land  on  Fourteenth- 
street,  devised  to  the  testator's  unfortunate  son,  J.  J.  Astor, 
and  to  Mrs.  Langdon  for  life,  were  according  to  the  primary 
devises  vested  in  interest  on  the  death  of  the  testator  and 
were  to  vest  in  possession  on  the  death  of  Mrs.  Langdon, 
and  that  the  remainders  were  liable  to  be  divested  by  the 
death  of  the  plaintiff  during  the  continuance  of  the  life 
estates,  and  that  in  case  of  her  death  before  the  termination 
of  those  estates  her  issue  would  have  taken  the  remainder 
in  her  place.  That  by  force  of  the  sixth  codicil,  and  the 
instrument  of  appointment,  the  executors  take  in  remainder 
one-half  0/  the  share  which  would  have  belonged  to  the 
plaintiff,  upon  the  trusts  and  with  the  subsequent  limita- 
tions mentioned  in  the  first  clause  of  the  said  sixth  codicil, 
and  that  the  plaintiff  takes  a  vested  remainder  for  life  in 
one-fourth  part  of  what  would  have  been  her  share  by  the 
original  devises,  and  on  her  death  her  issue  take  the  last 
mentioned  share  in  remainder  in  fee.  7.  The  judgment 
declares  the  following,  pecuniary  legacies  to  be  unaffected 
by  the  provisions  of  the  sixth  codicil,  viz. :  The  household 
furniture,  stocks  and  money  bequeathed  to  Mrs.  Langdon  for 
life,  and  to  her  surviving  issue  on  her  death  by  the  first  clause 
of  the  will ;  the  sum  of  $100,000,  deposited  in  the  New-York 
life  Insurance  and  Trust  Company,  also  bequeathed  to  Mrs. 
Langdon  for  life  with  a  similar  limitation  by  the  second 
codicil ;  and  the  furniture  provided  for  the  use  of  J.  J.  Astor 
in  the  house  on  Fourteenth-street,  bequeathed  and  limited  in 
a  similar  manner.  It  states  that  they  are  vested  legacies,  and 
therefore  not  within  the  description  of  personal  effects  or 
money  to  which  the  plaintiff  would  have  been  entitled 
after  the  death  of  her  mother,  according  to  the  terms 
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of  the  second  clause  of  the  sixth  codicil ;  and  that  as 
the  first  clause  does  not  embrace  personal  property 
these  legacies  are  untouched.  8.  The  eighth  division  of 
the  judgment  disposes  of  the  contingent  estates  in  land 
limited  in  favor  of  the  plaintiff  and  her  issue  in  the  event 
of  the  death  without  issue  of  her  brothers  and  sisters  and 
of  Charles  Bristed ;  and  in  favor  of  her  issue  in  the  event 
of  the  plaintiff's  dying  before  the  vesting  in  possession  of 
the  future  estates  limited  to  her,  and  in  which  her  issue  are 
to  stand  in  her  place  in  case  of  her  death  before  the  termi- 
nation of  the  precedent  estates.  It  assumes  that  the  provi- 
sions are  revoked  by  the  second  dause  of  the  sixth  codicil, 
so  far  as  they  relate  to  the  plaintiff  and  her  issue ;  and  that 
one-half  thereof  are  given  back  by  the  execution  of  the 
deed  of  appointment  to  the  plaintiff  for  life,  with  remain* 
der  in  fee  to  her  issue  as  to  those  which  would  take  effect 
in  favor  of  the  plaintiff,  and  to  her  issue  in  fee  as  to  those 
which  may  take  effect  in  favor  of  such  issue.  9.  A  like 
provision  as  to  the  contingent  legacies  in  favor  of  the 
plaintiff  and  her  issue  is  made,  bringing  them  all  within 
the  scope  of  the  second  clause  of  the  sixth  codicil,  and 
restoring  them  with  a  new  limitation  by  force  of  the  instru- 
ment of  appointment. 

The  remainder  of  the  judgment  consists  of  directions  for 
carrying  out  the  provisions  already  mentioned.  No  costs 
are  given  to  the  parties  against  the  others. 

The  plaintiff  appeals  severally  from  the  whole  judgment. 
The  executors  appeal  from  so  much  of  the  judgment  as 
adjudges  that  the  plaintiff  and  her  issue  are  entitled 
to  the  two  legacies  of  $25,000  each,  mentioned  in  the 
third  clause  of  the  will;  and  Mr.  De  Nottbeck  and 
his  wife  appeal  from  that  part  of  it  which  relates  to  the 
devise  of  the  house  and  lot  on  La  Fayette  Place  in  the  first 
clause  of  the  will,  and  to  the  devise  of  the  estate  on 
Fourteenth-street,  and  also  from  that  part  of  the  seventh 
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division  of  the  judgment  which  declares  that  the  legacies 
therein  mentioned  are  unaffected  by  the  sixth  codksiL 

J.  J.  Ring,  for  the  plaintiff. 

W.  C.  Noyesy  for  the  infant  children  of  Mr.  and  Mrs.  Kane. 

J.  Cok,  for  De  Nottbeck  and  wife. 

D.  Lord,  for  the  executors  and  Mrs.  Langdon. 

Denio,  J.,  delivered  the  opinion  of  the  court. 

In  order  to  adjust  the  language  used  in  the  sixth  codicil 
of  the  testator's  will  to  the  subjects  on  which  it  was 
intended  to  operate,  it  is  necessary  to  have  a  distinct  under- 
standing of  the  character  of  the  provisions  in  favor  of  the 
plaintiff  and  her  descendants  contained  in  the  will  and 
prior  codicils.  She  and  they  were  beneficiaries  in  devises 
and  bequests  of  both  real  and  personal  property.  In  regard 
to  real  estate  there  is  but  a  single  devise  to  her  of  an  estate 
in  fee  simple  commencing  in  possession  at  the  death  of  the 
testator.  This  is  of  a  lot  on  La  Fayette  Place,  mentioned 
in  the  fifth  codicil.  There  is  a  class  of  devises  in  which 
she  takes  an  estate  for  life  commencing  in  possession  at  the 
death  of  the  testator,  with  remainder  to  her  issue  living  at 
the  time  of  her  death,  and  in  default  of  such  issue  to  her 
brothers  and  sisters,  or  to  certain  of  them,  named  in  the 
particular  devise.  The  devise  in  the  second  clause  of  the 
will,  of  certain  lots  on  La  layette  Place,  and  others  lying 
between  Charlton,  Morton  and  Greenwich  streets  and  the 
Hudson  river;  that  in  the  third  clause  of  four  lots  on  Broad- 
way ;  that  in  the  first  codicil  of  three  lots  on  the  westerly 
side  of  La  Fayette  Place,  and  that  in  the  second  codicil  of 
nine  lots  on  Grand-street,  belong  to  this  class.  All  the  other 
provisions  in  her  favor,  where  the  subject  is  real  property, 
are  devises  of  future  estates,  and  they  are  either  vested  at 
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the  time  of  the  taking  effect  of  the  will,  or  contingent  upon 
the  happening  of  some  subsequent  event. 

Then  as  to  personal  property :  There  is  a  bequest  of  two 
legacies  of  $25,000  each  by  the  third  clause  of  the  will. 
These  are  given,  as  to  one,  on  the  plaintiff's  becoming 
twenty-four,  and  as  to  the  other  on  her  arriving  at  thirty 
years  of  age;  and  also  a  legacy  of  one-sixth  part  of 
$100,000  of  city  stock  by  the  second  codicil,  payable  on 
her  attaining  twenty-one  years  of  age.  All  other  bequests 
of  personal  estate  to  the  plaintiff  are  to  take  effect  in  pos- 
session only  after  the  death  of  some  prior  legatee  for  life. 
There  is  another  diversity  in  these  provisions  to  be  borne 
in  mind  in  interpreting  the  sixth  codicil,  viz :  In  several 
instances  the  gifts  are  to  the  plaintiff  in  common,  sometimes 
with  all  her  brothers  and  sisters,  and  sometimes  with  a  part 
of  them.  There  is  no  difference  of  opinion  as  to  the 
primary  effect  of  this  codicil  upon  the  lot  devised  to  the 
plaintiff  in  fee  by  the  fifth  codicil,  or  as  to  the  two  legacies 
and  the  share  of  the  water  stock  given  to  the  plaintiff  by 
the  third  clause  of  the  will.  These  are  taken  from  her 
by  the  third  and  fourth  clauses  of  the  sixth  codicil ;  and 
the  only  question  is  as  to  the  application  to  them  of  the 
power  of  appointment  conferred  upon  Mrs.  Langdon  by 
the  fifth  clause.  But  the  construction  of  the  first  and 
second  clauses  of  the  sixth  codicil  has  given  rise  to  much 
discussion.  The  counsel  for  the  plaintiff  maintains  that 
these  clauses  are  so  indefinite  and  uncertain  that  no  effect 
can  be  given  to  them,  and  that  therefore  the  disposition  in 
her  favor  by  the  will  and  prior  codicils  must  stand  unre- 
voked. Conceding  that  a  different  disposition  of  the 
property  must  be  effected  by  the  codicil  in  order  to  produce 
a  revocation  of  the  prior  gifts,  the  court  is  yet  bound  to 
make  a  faithful  effort,  by  the  application  of  sound  reason 
and  the  established  rules  of  construction,  to  ascertain  the 
true  meaning  of  the  instrument  in  question.  It  is  quite 
apparent  that  when  the  sixth  codicil  was  executed  a  change 
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had  taken  place  in  the  intention  of  the  testator  in  respect 
to  the  plaintiff,  and  that  he  then  determined  very  materially 
to  modify  the  provisions  which  he  had  made  in  her  favor. 
It  may  be  certainly  assumed  that  he  did  not  mean  to  com- 
mit to  her  at  his  death,  or  prospectively  from  that  event, 
the  unqualified  ownership  of  any  considerable  part  of  his 
property ;  but  that  he  intended  to  make  a  certain  provision 
for  her,  and  to  intrust  to  the  discretion  of  her  mother  the 
power  to  restore  to  her  a  part  of  that  which  he  had  thus 
determined  to  withhold  from  her.  The  draftsman  of  the 
codicil  in  question  attempted  to  effect  these  objects,  not  by 
re-writing  the  former  testamentary  instruments,  but  by  a 
few  comprehensive  and  at  the  same  time  discriminating 
sentences  referring  to  those  former  instruments,  to  accom- 
plish the  object  of  the  testator* 

The  court  below  considered  it  material  to  determine  in 
the  outset  which  of  the  several  provisions  in  favor  of  the 
plaintiff  created  vested  interests,  and  which  of  them  were 
contingent  upon  the  happening  of  some  future  event,  and 
having  arranged  them  into  classes  according  to  this  distinc- 
tion, proceeded  to  apply  the  language  of  the  sixth  codicil, 
with  reference  to  a  certain  extent,  to  that  classification. 

The  first  clause  relates  exclusively  to  devises  of  real  estate. 
It  is  limited  also  to  property  in  real  estate  which  by  the 
former  provisions  the  testator  had  given  to  the  plaintiff  or 
her  issue  on  hit  decease.  The  second  clause  deals  with  ante- 
cedent gifts  of  personal  as  well  as  of  real  estate,  but  is 
limited  to  interests  to  which  the  plaintiff  or  her  issue  would, 
by  the  former  provisions,  have  been  entitled  "after  the 
death  of  her  mother,  brothers  and  sisters." 

The  judgment  in  the  court  below  proceeds  on  the  theory, 
that  the  first  clause  embraces  not  only  the  devises  to  the 
plaintiff  and  her  issue  of  land  which  she  would  have  been 
entitled  to  the  possession  of  on  the  death  of  the  testator, 
but  also  the  devises  to  them  of  future  estates,  provided  they 
belonged  to  the  class  of  such  estates  which  are  held  to  be 
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vested  in  interest  at  the  time  of  the  taking  effect  of  the 
will.  By  giving  that  construction  to  the  first  clause,  it 
became  necessary  to  hold  that  the  second  clause  only 
embraced  devises  and  legacies  which  vested  for  the  first 
time  upon  or  after  the  death  of  the  plaintiff's  mother, 
brothers  and  sisters ;  in  short,  to  limit  that  clause  to  gifts 
which  were  contingent  on  the  testator's  death,  and  until 
the  death  of  those  relatives.  This  construction  has  a  very 
important  bearing  upon  some  of  the  most  valuable  gifts  in 
the  will.  It  gives  to  the  executors  an  estate  in  remainder 
on  the  death  of  Mrs.  Langdon  in  one-half  of  the  share 
devised  to  the  plaintiff  of  the  lot  on  La  Fayette  Place, 
mentioned  in  the  first  clause  of  the  will,  and  in  what  would 
have  been  the  plaintiff's  share  of  the  property  on  Four* 
teenth-street,  devised  by  the  first  clause  of  the  second  codi- 
cil, for  the  life  of  the  plaintiff,  and  for  her  benefit,  with  a 
further  remainder  in  that  half  to  her  surviving  issue;  and 
under  the  instrument  of  appointment  a  like  estate  in  remain- 
der in  the  plaintiff  herself  in  one-half  of  the  remaining 
half  for  her  life,  and  then  to  her  issue  in  fee ;  whereas,  if 
these  devises  are  held  to  fall  within  the  second  clause  of  the 
codicil,  the  executors  take  no  estate  whatever,  but  the 
plaintiff  and  her  issue  are  simply  entitled  under  the  deed 
of  appointment  to  one-half  of  the  property  after  the  death 
of  Mrs.  Langdon.  And  what  is  still  more  material,  the 
plaintiff's  share  in  the  legacies  of  personal  property  under 
the  first  clause  of  the  will  and  under  the  second  codicil,  of 
which  by  those  provisions  she  was  to  have  come  into  posses- 
sion on  the  .death  of  her  mother,  are  held  to  be  wholly 
unaffected  by  the  sixth  codicil.  The  court  below  correctly 
hold  that  these  legacies  are  not  within  the  first  clause, 
because  that  does  not  embrace  gifts  of  personal  property ; 
but  they  hold  them  not  to  be  within  the  second  clause  for 
the  reason  that  they  are  gifts  which  would  have  vested  in 
interest  at  the  death  of  the  testator,  and  not,  as  the  court 
hold,  such  as,  according  to  the  language  of  the  second  clause, 
So-.  —  Vol.V.  17 
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''Louisa  or  her  issue  would  have  been  entitled  "  to  "  after 
the  death  of  her  mother,  brothers  or  sisters." 

With  a  strong  disposition  not  to  disturb  a  judgment 
which  is  evidently  the  result  of  much  reflection,  I  am  yet 
unable  to  concur  with  the  court  below  in  its  construction 
of  these  clauses.  In  my  opinion,  the  first  clause  embraces 
all  devises  of  real  estate  (except  the  lot  specially  excepted) 
of  which  the  plaintiff  would  have  been  entitled  to  the 
enjoyment  on  the  testator's  death  if  the  sixth  codicil  had 
not  been  made,  and  is  strictly  confined  to  that  class  of 
devises :  and  I  am  further  of  opinion  that  the  said  clause 
embraces  all  legacies,  as  well  as  devises,  which  by  the 
primary  provisions  would  first  take  effect  in  possession  at 
the  death  of  her  mother,  though  it  should  be  held  that  they 
belong  to  the  class  of  gifts  which  vest  in  interest  at  the 
death  of  the  testator.  I  have  been  led  to  these  conclu- 
sions by  the  following  considerations :  1.  The  language 
employed  to  discriminate  between  the  two  classes  of  gifts 
is,  "  given  on  my  decease  to  Louisa,"  as  to  the  first  clause  ; 
and  in  the  second,  "  to  which  the  said  Louisa  would  have 
been  entitled  "  "after  the  death  of  her  mother,  brothers  and  sisters." 
The  most  natural  construction  is  that  the  periods  indicated 
are  those  when  the  gifts  were  to  commence  in  possession  and 
enjoyment.  The  distinction  between  vested  and  contingent* 
.devises  depends  upon  the  application  of  highly  artificial 
rules,  and  would  be  less  likely  to  be  in  the  mind  of  the  testator 
than  the  more  obvious  test  of  the  right  to  actual  enjoyment. 
2.  The  devise  in  trust  to  the  executors  by  the  first  clause 
requires  an  estate  in  possession  at  the  death  of  the  testator. 
They  are  to  receive  the  rents  and  profits  and  to  apply  them 
to  the  use  of  the  plaintiff,  which  they  could  not  do  in  refer- 
ence to  future  estates.  Again,  it  is  probable  from  all 
the  dispositions,  of  the  codicil  that  this  trust  for  the 
benefit  of  the  plaintiff  was  with  a  view  to  her  actual 
support  in  case  Mrs.  Langdon  should  not  see  fit  to  execute 
the  power  of  appointment.    This  object  would  require  an 
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estate  in  possession.  3.  The  last  consideration  is  somewhat 
strengthened  by  the  fact  that  the  executors  take  no  estate 
under  the  second  clause  in  the  gifts  embraced  in  it.  If 
we  assume  that  the  devise  in  trust  looked  to  the  immediate 
maintenance  of  the  plaintiff  it  would  be  applied  to  estates 
in  possession,  but  omitted  where  future  estates  were  dealt 
with.  4.  Tf  the  first  clause  is  applied  to  remainders  which 
vested  in  interest  in  the  plaintiff  at  the  testator's  death,  but 
not  in  possession  until  the  termination  of  a  life  estate,  it 
will  create  limitations  not  allowed  by  law.  This  is  actually 
done  by  the  judgment,  in  regard  to  the  estate  on  Four- 
teenth-street, on  which  three  life  estates  are  limited.  Thus, 
J.  J.  Astor  and  Mrs.  Langdon  are  entitled  to  life  estates ; 
then,  in  one-half,  the  executors  take  an  estate  in  trust  for 
the  life  of  the  plaintiff  with  a  remainder  to  her  issue.  On 
the  execution  of  the  power  of  appointment  the  same  thing 
happens  as  to  one-half  of  the  residue.  5.  The  legacies  of 
plate,  sums  of  debt  and  deposit,  and  stocks,  in  the  first 
clause  of  the  will,  the  devise  of  the  house  and  lot  on  La 
Fayette  Place  in  the  same  clause,  and  the  devise  of  the 
property  on  Fourteenth-street  by  the  first  clause  of  the 
second  codicil,  fall  within  the  precise  language  of  the  second 
clause  of  the  sixth  codicil,  being  estates,  rights  and  interests 
•in  lands  and  personalty  to  which  the  plaintiff  "would  have 
been  entitled  fby  the  prior  provisions]  after  the  death  of. 
her  mother."  To  withdraw  them  from  the  operation  of  that 
clause,  so  exactly  descriptive  of  their  character,  and  to 
subject  them  to  the  prescriptions  of  the  first  clause  by  the 
application  of  a  recondite  rule  of  law,  would  violate  well- 
settled  rules  of  interpretation.  The  language  used  in  the 
codicil  is  not  technical,  but  popular.  "Given  at  my 
decease"  and  "  entitled  after  the  death  of  her  mother" 
are  expressions  to  which  the  law  has  not  affixed  a  deter- 
minate meaning  as  distinguished  from  their  popular  sense. 
They  are  not  words  of  art,  requiring  a  resort  to  technical 
rules  for  their  interpretation,  but  words  of  general  descrip- 
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tion,  and  to  be  construed  by  the  application  of  sound 
judgment  to  the  various  provisions  of  which  they  form  a 
part.  The  language  of  the  second  codicil  is  nearly  the 
game  with  that  used  in  the  primary  gifts  to  the  plaintiff  on 
the  death' of  her  mother.  The  presumption  is  that  in  both 
instances  they  are  used  in  the  same  sense.  6.  There  is 
enough  in  the  sixth  codicil  to  show  a  general  intention  to 
affect  all  the  former  testamentary  provisions  in  favor  of 
the  plaintiff.  By  providing  for  all  the  devises  of  land, 
given  on  the  testator's  decease,  and  for  all  gifts  of  land  and 
personalty  which  the  plaintiff  would  be  entitled  to  after 
the  death  of  her  mother,  brothers  and  sisters,  and  giving 
to  the  language  its  natural  signification,  all  the  prior  gifts 
would  be  embraced,  except  the  two  legacies  of  $25,000 
each  and  a  share  of  the  water  stock,  which  were  to  take 
effect,  not  necessarily  on  either  of  these  events,  but  on  the 
plaintiff's  attaining  a  certain  age.  These  gifts,  as  they  did 
not  fall  within  the  prior  descriptions,  were  accordingly 
made  the  subject  of  the  third  clause,  and  thus  all  the  gifts 
to  the  plaintiff  were  embraced  in  some  branch  of  the 
codicil.  A  construction  which  should  leave  untouched  a 
share  in  the  large  property  given  to  the  plaintiff  on  the 
death  of  her  mother  by  the  first  clause  of  the  will,  would 
be  hostile  to  the  general  intention  apparent  from  the 
codicil.  The  motive  which  dictated  the  changes  which  the 
court  below  concede  to  have  been  made  would  not  have 
left  in  their  full  force  the  legacies  last  referred  to. 

I  think  the  court  below  fell  into  an  error  in  the  manner 
of  giving  effect  to  the  deed  of  appointment.  It  is  unneces- 
sary to  consider  what  effect  the  codicil  would  have  wrought 
upon  the  prior  testamentary  provisions,  if  the  power  of 
appointment  had  been  invalid,  or  incapable  from  any  cause 
of  execution  j  for  we  are  of  opinion  that  it  is  quite  valid 
ftnd  effectual.  Nor  do  we  find  any  difficulty  to  arise  out  of 
the  circumstance  that  the  power  is  limited  "  to  any  part 
not  exceeding  in  value  one-half  of  the  real  and  personal 


ALBANY,  DECEMBER,  1853.  188 

Kane  against  Arior's  Executors. 

estate  "  taken  from  the  plaintiff.  As  the  gifts  over  to  others 
of  the  property  taken  from  her  were  to  different  descend- 
ants of  the  testator,  it  could  not  have  been  his  intention 
that  the  half  or  lesser  share  which  might  be  restored  by  the 
power  should  come  out  of  any  portion  less  than  the  whole 
of  that  which  had  been  taken  from  the  plaintiff  or  in  unequal 
proportions.  Such  a  construction  would  enable  the  donee 
of  the  power  to  discriminate  among  the  parties  taking 
portions  of  the  share  of  the  plaintiff  ih  a  manner  which  we 
cannot  suppose  the  testator  could  have  contemplated.  He 
unquestionably  intended  to  place  the  plaintiff  to  a  certain 
extent  in  the  power  of  her  mother ;  but  there  is  no  reason 
to  believe  that  he  designed  to  clothe  the  mother  with  any 
Buch  authority  over  the  shares  of  any  other  of  his  devisees 
or  legatees.  Now  we  suppose  an  undivided  half  of  a 
particular  itcim  of  property  is  one-half  in  value  of  the  same 
property,  and  so  of -any  other  aliquot  share.  When,  there- 
fore, the  testator  authorized  Mrs.  Langdon  to  appoint  and 
give  to  the  plaintiff  and  her  issue  "  any  part  not  exceeding 
in  value  one-half  of  the  real  and  personal  estate "  taken 
from  the  plaintiff,  we  suppose  he  committed  to  her  discre- 
tion the  question  whether  she  would  restore  anything,  and 
if  she  did,  whether  it  should  be  one-half  or  one-quarter,  or 
any  other  part  not  exceeding  one-half;  and  that  he  intended 
it  should  be  an  aliquot  share  of  what  had  been  taken  away 
by  the  codicil.  There  is  nothing  in  the  language  of  the 
power  looking  to  any  other  method  of  executing  it ;  many 
of  the  primary  gifts  had  been  made  in  that  way,  and  in  the 
codicil  itself  the  same  course  is  pursued  in  carving  out  the 
trust  estate  devised  to  the  executors.  But  if  the  power 
would  admit  of  another  method  of  getting  at  the  one-half 
in  value,  at  least  it  does  not  forbid  its  being  taken  by 
aliquot  parts.  The  deed  of  appointment  actually  executed, 
gives  to  the  plaintiff  all  that  the  trustee  of  the  power  was 
Authorized  to  give,  without  attempting  any  specification  of 
particular  parcels  of  property ;  and  I  know  of  no  method 
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of  giving  it  effect,  but  by  holding  that  it  operates  upon 
fractional  parts  and  conveys-  the  largest  undivided  share 
that  the  trustee  was  authorized  to  appoint  in  each  parcel  of 
property  taken  from  the  plaintiff. 

The  error  which  we  suppose  the  court  to  have  committed 
in  applying  the  power,  is  in  giving  to^the  plaintiff  only  a 
life  estate,  with  the  ultimate  title  to  her  issue,  in  property 
which  was  by  the  primary  provisions  given  to  her  abso- 
lutely or  in  fee.  For  instance,  the  testator  gave  her 
absolutely  one-sixth  of  $100,000  of  city  stock  called  water 
stock.  The  court  below  held  that  the  power  was  applicable 
to  this  property,  but  that  it  must  be  and  was  so  executed  as 
to  convey  to  her  only  the  income  of  the  stocks  for  life,  and 
that  at  her  death  her  issue  were  entitled  to  it  in  full 
property.  The  same  disposition  is  made  of  the  two  legacies 
which  were  given  in  such  property  on  her  attaining  the 
requisite  age. 

The  lot  on  the  westerly  side  of  La  Fayette  Place  which 
was  devised  to  the  plaintiff  in  fee  by  the  fifth  codicil,  and 
which  by  the  sixth  is  taken  from  .her  and  givento  Mrs.  de 
Nottbeck,  is  held  to  be  subject  to  the  power  of  appoint- 
ment as  to  one-half;  and  as  to  that  half  it  is  held  that  the 
plaintiff  under  the  deed  of  appointment  takes  an  estate  for 
life  with  remainder  to  her  issue  born  and  unborn.  The 
original  provisions  never  contemplated  successive  estates  in 
this  lot  or  these  legacies  in  the  plaintiff  and  her  issue.  The 
inquiry  now  is,  whether  by  a  proper  construction  of  the 
fifth  clause  of  the  codicil  she  was  to  have  a  different  or  less 
estate  in  the  part  which  her  mother  might  restorer  to  her  by 
the  execution  of  the  power.  The .  power  is  **  to  appoint 
and  give  to  the  said  Louisa  and  her  issue,  or  to  her  or  their 
use,  any  part  not  exceeding  in  value  one-half  of  the  real  or 
personal  estate  by  this  codicil  taken  from  Louisa  and  given 
to  others."  The  argument  in  favor  of  the  judgment  of 
course  turns  upon  the  effect  of  the  words  "  and  her  issue." 
But  it  must  be  recollected  that  a  large  portion  of  the 
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property  within  the  scope  of  the  power  was  devised  to  the 
plaintiff  for  life  with  remainder  to  her  issue.  The  words 
referred  to  will  not  fail  to  have  an  effect,  therefore,  though 
they  are  not  applied  to  this  subject.  The  power  does  not 
say  that  the  plaintiff  shall  take  a  life  estate  or  that  her 
issue  shall  take  in  remainder.  If  the  language  were  con- 
strued literally  the  plaintiff  and  her  children  would  take 
per'  capita,  which  would  be  preposterous.  Nor  does  the 
clause  state  that  the  issue  who  are  to  take  under  the  execu- 
tion of  the  power  are  those  who  shall  survive  the  plaintiff 
at  the*  time  of  her  death,  according  to  the  careful  phrase- 
ology of  the  primary  devises,  and  which  is  kept  up  in  the 
first  clause  in  the  limitation  of  a  future  estate  in  the  share 
devised  to  the  executors  in  trust.  Again,  the  power  in 
terms  embraces  only  "  the  real  and  personal  estate  taken 
from  Louisa,"  yet  it  is  quite  clear  that  the  corpus  of  the 
property  was  intended,  else  naming  the  issue  as  appointees 
would  be  inconsistent  and  absurd.  I  think,  moreover,  that 
the  power  looks  to  a  restoration  instead  of  a  fresh  scheme 
of  limitations.  This  is  apparent  from  comparing  the  vague 
and  indeterminate  manner  in  which  the  plaintiff's  issue  is 
mentioned  with  the  careful  phraseology  which  is  used 
throughout  the  will  and  in  all  the  codicils,  including  that 
under  consideration,  where  a  future  estate  is  intended  to  be 
limited.  It  should  be  remembered  too  that  the  whole 
codicil  is  framed  upon  the  plan  of  adjusting  its  provisions 
to  the  prior  gifts  by  way  of  brief  reference  and  allusion, 
without  repetition  or  circumlocution.  Thus,  the  devises 
over  to  the  other  brothers  and  sisters  in  the  first  and  second 
clauses  are  to  them  and  their  issue  as  an  increase  of  their 
shares,  instead  of  a  formal  statement  of  words  of  limitation ; 
but  where  new  limitations  are  created,  as  in  the  latter  part * 
of  the  third  clause,  in  regard  to  the  water  stock,  and  in  the 
seventh  clause  in  respect  to  the  estate  near  Geneva,  the 
former  precise  language  is  again  resorted  to, 
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Thejse  considerations  have  led  me  to  the  confident  con- 
clusion that  the  power  of  appointment  does  not  provide  for 
any  new  limitations  to  the  plaintiff's  issue;  that  where  the 
primary  gifts  gave  the  ultimate  estate  to  the  plaintiff,  she 
takes  a  like  estate  in  that  part  of  the  same  property  which 
is  given  to  her  by  the  instrument  of  appointment,  and  that 
where  by  the  prior  gifts  the  issue  would  have  been  entitled 
to.  future  estates,  they  take  like  future  estates  in  the  same 
property  under  the  deed  of  appointment.  The  first,  fourth 
and  fifth  divisions  of  the  judgment  should  therefore  be 
modified  So  as  to  give  the  plaintiff  an  estate  in  fee  simple  in 
the  lot  on  the  westerly  side  of  La  Fayette  Place,  being  lot 
number  four?  and  so  as  to  give  to  her  as  h£r  own  property 
one-twelfth  part  of  the  $100,000  of  water  stock  and  one- 
half  the  two  legacies  of  $25,000  each  on  her  attaining  the 
age  to  entitle  her  to.  them  by  the  primary  bequests. 

The  sixth  division  of  the  judgment  relates  to  the  lot 
on  La  Fayette  Place,  devised  by  the  first  clause  of  the 
will,  and  the  housfe  and  lot  on  Fourteenth-street  mentioned 
in  the  first  clause  of  the  second  codicil.  Both  the  errors 
which  we  suppose  to  have  occurred  enter  into  the  disposition 
which  the,  court  below  has  made  of  these  lots.  An  estate 
in  remainder  after  the  death  of  Mrs.  Langdon,  and  in  trust, 
is  declared  to  be  vested  in  the  executors,  ^s  to  one-half  of  what 
would  have  been  the  plaintiff's  share,  for  the  plaintiff's  life, 
and  half  of  the  other  half  is  given  to  the  plaintiff  for  life, 
and  then  the  three-fourths  are  given  to  her  issue,  though  by 
the  primary  devises  the  plaintiff  took  a  vested  remainder  in 
fee.  This  part  of  the  judgment  should  be  modified  by 
leaving  out  what  is  said  respecting  a  trust  estate  in  the 
executors,  and  changing  the  aliquot  parts  mentioned  in  the 
latter  part  of  the  clause,  so  that  they  will  represent  one- 
half  of  the  share  the  plaintiff  would  have ,  taken  by  the 
original  devises;  and  it  should  be  further  modified  so  as  to 
give  the  remainder  to  the  plaintiff  in  fee,  declaring  however 
that  in  the  event  of  her  dying  in  the  lifetime  of  her  mother, 
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leaving  issue,  such  issue  are  to  take  the  remainders  in  her 
place* 

To  finish  the  changes  in  the  judgment  which  the  foregoing 
conclusions  will  require  to  be  made,  the  fourth  division  of 
the  judgment,  which  denies  to  the  sixth  codicil  any 
operation  upon  certain  pecuniary  legacies,  should  be  stricken 
out;  and  instead  of  it,  the  judgment  should  declare  the 
effect  of  the  original  bequests,  as  stated  by  the  court  below ; 
that  by  the  operation  of  the  sixth  codicil,  one-half  of  the 
amount  whieh  the  plaintiff  would  have  been  entitled  to 
upon  the  death  of  her  mother,  will,  in  that  event,  go  to  her 
brothers  and  sisters,  who  may  survive  Mrs.  Langdon,  or  to. 
the  issue  of  such  of  them  as  may  die  before  that  event ; 
and  that  the  other  half  of  her  share  of  the  plate,  sums  of 
deposit  and  debt  and  stocks  mentioned  in  the  first  clause  of 
the  will,  on  the  death  of  Mrs.  L.  will  vest  in  possession  in 
the  plaintiff  in  absolute  property,  or  in  her  issue  should  she 
die  before  Mrs.  Langdon,  leaving  issue ;  and  her  share  of 
the  other  half  of  the  water  stock  will,  on  the  death  of  Mrs. 
Langdon,  vest  in  the  plaintiff  in  absolute  property,  subject 
to  be  divested  should  die  die  under  that  age  without  surviving 
issue.  The  share  of  the  plaintiff  in  the  furniture  in  the  house 
on  Fourteenth-street  is  to  be  disposed  of  in  the  same  manner, 
the  plaintiff  taking,  on  the  death  of  J.  J.  Astor  and  her 
mother,  one-half  of  the  share  she  would  have  had  if  the 
original  provisions  had  not  been  changed. 

In  other  respects,  we  think  the  judgment  of  the  superior 
court  was  correct.  1.  It  will  be  seen  that  we  assume  that 
the  power  of  appointment  operated  upon  the  two  legacies 
of  $25,000  each,  bequeathed  to  the  plaintiff  by  the  third 
clause  of  the  will.  The  point  is  not  entirely  free  from 
doubt.  It  may  be  that  the  testator,  in  declaring  that  he 
revoked  the  two  legacies  entirely,  intended  them  and  the 
money  which  they  represented  to  be  considered  as  annihilated, 
in  interpreting  the  other  provisions  of  the  codicil,  and  there  is 
certainly  probability  in  the  idea  that  the  expression  in  the 
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fifth  clause,  "  by  this  codicil  taken  from  Louisa  and  given  to 
others,"  limits  the  power  to  cases  of  gifts  taken  from  the 
plaintiff  and  expressly  given  to  others  by  the  codicil.  But 
upon  the  whole,  we  think  the  other  the  safest  construction. 
These  legacies  fall  precisely  within  the  terms  of  the  power. 
They  were  taken  from  the  plaintiff.  They  were  likewise  given 
to  others ;  for  nothing  can  be  clearer  than  that  the  residuary 
legatees  would  be  entitled  to  them  in  consequence  of  the 
revocation,  and  that  by  the  gift  of  the  testator.  All  this, 
too,  is  effected  by  the  codicil.  The  revocation  ex  vi  termini 
took  them  from  the  plaintiff  and  gave  them  to  the  residuary 
legatees.  The  other  view  is  founded  upon  conjecture,  and, 
however  probable,  it  is  not  a  safe  basis  of  interpretation. 

It  is  insisted  on  the  part  of  the  counsel  for  Mrs.  de  Nott- 
beck  that  the  power  of  appointment  is  not  applicable  to 
the  lot  on  La  Fayette  Place  devised  in  fee  to  the  plaintiff, 
and  by  the  sixth  codicil  given  by  substitution  to  Mrs.  de 
Nojrtbeck,  then  Cecilia  Langdon.  This  provision  belonged 
to  the  class  of  primary  gifts,  so  far  as  the  time  of  its  taking 
effect  was  concerned,  which  are  dealt  with  in  the  first 
clause  of  the  codicil,  but  it  differed  from  those  devises 
in  the  circumstance  that  the  entirety  was  given  to  the 
plaintiff,  instead  of  a  share  in  common  with  her  brothers 
and  sisters.  It  could  not  therefore  be  embraced  in  the  first 
clause,  where  the  substituted  devises  are  to  the  other  children 
of  Mrs.  Langdon  having  shares  in  the  same  property. 
Hence  it  was  excepted  from  the  operation  of  that  clause, 
and  made  the  subject  of  a  separate  provision.  The  power 
of  appointment  follows  that  provision ;  and  by  its  terms  is 
applicable  to  half  of  all  the  real  and  personal  estate  by  the 
codicil  taken  from  the  plaintiff  and  given  to  others.  The 
substituted  devise  falls  precisely  within  the  language  of  the 
power,  and  I  am  unable  to  perceive  any  evidence  of  an 
intention  in  the  testator  to  exclude  it  from  its  operation.  It 
is  true,  as  suggested  on  behalf  of  Mrs.  de  Nottbeck,  that  the 
original  devise  looked  to  an  undivided  enjoyment  of  the  lot 
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as  the  site  of  a  dwelling-house,  and  the  manner  in  which 
the  substitution  is  effected,  leaves  the  conditions  in  that 
respect  in  force ;  but  the  testator  must  have  known  that  the 
power  of  appointment  might  be  left  unexecuted,  and  in 
that  event  the  condition  as  to  the  manner  of  building 
would  be  binding  upon  the  substituted  devisee,  and  the 
testator's  intentions  in  that  respect  would  be  carried  out. 
The  power,  however,  was  thought  of  sufficient  importance 
to  override  these  considerations,  and  being  universal  in  its 
scope,  and  being,  moreover,  the  last  announcement  of  the 
testator's  will,  it  must  prevail,  though  the  intention  of  the 
testator  in  one  particular  should  be  disappointed. 

Having  come  to  the  foregoing  conclusions  as  to  the 
construction  of  the  codicil,  it  is  obvious  that  I  think  it  valid, 
and  effectual  to  accomplish  the  purposes  for  which  I  have 
supposed  it  was  intended.  It  is  not  to  be  disregarded 
because  there  are  difficulties  touching  its  construction,  or 
because  judges  disagree  on  some  points  respecting  its  opera- 
tion. The  court  is  bound  to  apply  itself  with  diligence  and 
attention  to  find  the  meaning  of  the  testator  if  it  can  pos- 
sibly be  ascertained,  however  difficult  or  obscure ;  and  it  is 
only  after  every  effort  to  find  that  meaning  has  proved 
fruitless,  and  it  has  been  found  impossible  to  solve  the  diffi- 
culty and  dispel  the  obscurity,  that  the  provision  is  to  be 
rejected  as  wholly  unavailing:  The  difficulties  which  this 
codicil  presents  appear  to  me  to  arise  mainly  from  the  effort 
to  compress  within  a  few  brief  words  of  reference  a  great 
many  different  subjects.  The  full  and  clear  exposition  of 
the  testator's  views  perhaps  required  more  circumlocution. 
Still,  it  has  not  seemed  to  me  difficult  to  arrive  at  reason- 
ably satisfactory  conclusions.  I  find  no  difficulty  for  instance 
in  holding  that  the  substituted  devises  in  the  first  clause  of 
the  sixth  codicil  are  of  the  corpus  of  the  property  to  which 
it  relates,  and  not  of  limited  estates  in  that  property ;  and 
that  when  it  speaks  of  all  such  shares,  estates  and  interests 
as  are  given  to  Louisa  or  her  issue  on  his  decease,  it  means 
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the  fee  simple  of  the  aliquot  shares  in  each  piece  of  pro- 
perty which  by  the  prior  provisions  he  had  devoted  to  the 
immediate  benefit  of  the  plaintiff,  and  in  respect  to  which 
fee  had  provided  for  the  succession  of  her  issue.  I  think 
the  true  reading  of  the  clause  is  this :  "As  to  all  such  shares, 
estates  and  interests  in  land,"  &c.,  "I  give  one-half  of  mid 
land  to  the  other  children  of  my  daughter  Dorothea,"  Ac. 
The  other  provisions,  to  wit,  the  trust  estate  in  the  execu- 
tors, with  the  subsequent  limitations  of  that  share,  the 
devise  to  the  other  children  of  Mrs.  Langdon,  and  the 
power  of  appointment,  each  call  for  the  entire  interest  in 
the  land.  The  substituted  devise  to  the  other  children  of 
Mrs.  Langdon  requires  a  fee,  by  force  of  the  words  "  to  be 
taken  and  held  as  an  increase  of  the  shares  or  sums  given 
to  them  and  their  issue  in  the  same  property."  The  chil- 
dren and  their  issue  together  took  a  fee  in  their  primary 
shares ;  and  an  increase  of  the  shares  of  themselves  and 
their  issue  would  require  a  like  estate  in  fee.  It  is  obvious 
that  the  substituted  devises  are  limited  as  to  each  parcel  of 
land  to  the  children  who  took  shares  in  the  same  parcel 
under  the  original  devises.  Again,  the  power  to  give  one- 
half  of  what  was  taken  away  from  the  plaintiff  to  the  other 
children  of  "Mrs.  Langdon,  clearly  does  not  embrace  any 
part  of  the  half  given  in  trust  to  the  executors.  The  latter 
was  not  in  any  ordinary  sense  taken  from  the  plaintiff. 
Although  a  legal  estate  was  vested  in  the  executors  for  her 
life,  the  object  of  that  part  of  the  arrangement  was  to 
secure  to  her  the  beneficial  interest  and  to  give  the  estate 
ultimately  to  her  issue,  who  would  have  been  entitled  under 
the  primary  devises. 

I  agree  with  the  court  below  that  the  contingent  estates 
to  arise  in  favor  of  Mrs.  Kane  or  her  issue  in  the  property 
given  to  Mr.  Bristed  are  not  affected  by  the  sixth  codicil. 
The  first  clause  does  not  apply,  because  the  estates  are  not 
given  upon  the  testatDr's  death ;  and  they  are  not  within 
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the  second  clause,  because  that  is  limited  to  estates  and 
interests  to  which  the  plaintiff  or  her  issue  would  be  entitled 
after  the  death  of  her  mother,  brothers  and  sisters,  whereas 
these  gifts  were  to  take  effect  upon  the  death  of  Mr.  Bristed* 
which  might  happen  in  the  lifetime  of  those  relatives. 

I  am  also  satisfied  with  the  disposition  made  in  the  court 
below  of  the  income,  during  the  lifetime  of  Mrs.  Langdon, 
of  that  share  of  the  water  stock  affected  by  the  power  of 

,  appointment.  By  the  execution  of  the  power  without 
reservation,  I  think  Mrs.  Langdon  must  be  held  to  have 
transferred  her  life  interest  in  the  income  irl  the  share  con- 
veyed by  the  deed  of  appointment.  She  was  competent  to 
transfer  it  without  regard  to  the  power,  and  I  am  of  opinion 
that  the  language  of  the  deed  is  sufficiently  comprehensive 
to  pass  that  right. 

I  assent  to  the  position  that  the  execution  of  the  power 
should  not  be  taken  to  create  ulterior  limitations  on  failure  . 
of  issue  of  the  plaintiff;  and  to  the  quality  of  the  remain- 
ders which  her  issue  take  as  determined  by  the  judgment 
in  the  court  below.  I  have  some  doubt  whether  the  limita- 
tions in  the  primary  devises  and  bequests  ought  not  to  have 
been  strictly  followed  in  respect  to  the  shares  restored  by 
the  deed  of  appointment.  The  point  is  not  practically 
very  important,  and  I  do  not  feel  sufficiently  confident  that 
the  judgment  in  this  respect  is  wrong,  to  wish  to  disturb 
its  provisions. 

The  judgment  of  the  court  below  must  be  modified  in 
the  particulars  which  have  been  mentioned ;  but  as  De 
Nottbeck  and  wife  have  alone  appealed  from  the  portions 
of  the  judgment  which  we  have  thought  more  favorable  to 
Mrs.  Kane  than  they  ought  to  have  been,  they  only,  or 
rather  Mrs.  De  Nottbeck,  are  entitled  to  the  advantage  of 

'  the  change.  Should  the  parties  fail  to  agree  upon  the  set- 
tlement of  the  decree  of  this  court,  it  must  be  settled  before 
one  of  the  judges. 
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All  the  judges  except  Morse,  J.,  who  was  not  present, 
concurred  in  the  above  conclusions. 

Ordered  accordingly. 


Pobteb  against  Williams  and  Clabk. 

< 

A  receiver  appointed  by  a  judge  in  proceedings  supplementary  to  execuffon, 
obtains  title  to  the  property  of  the  judgment  debtor  by  force,  of  his 
appointment,  when  perfected,  without  the  execution  of  an  assignment  by 
the  debtor. 

Such  receiver  does  not  stand  merely  in  the  place  of  the  debtor,  but  represents 
the  creditors,  and  may  therefore  maintain  an  action  to  set  aside  an  assign- 
ment of  real  and  personal  property  made  by  the  debtor  in  fraud  of  his 
creditors. 

Such  property  may  be  sold  by  the  receiver,  under  the  direction  of  the  court, 
and  the  proceeds  applied  in  satisfaction  of  the  debts  of  the  fraudulent 
assignor. 

An  assignment  authorizing  the  assignee  to  sell  the  assigned  property  on  credit, 
is  fraudulent  as  against  creditors. 

Such  assignment  cannot  be  made  valid  by  any  new  instrument  directing  the 
property  to  be  sold  for  cash,  executed  by  the  assignor  after  the  assignee  has 
accepted  the  assignment  and  taken  possession  of  the  assigned  property.  The 
assignment  being  valid  as  against  the  assignor,  no  power  remains  in  him  to 
modify  in  any  respect  the  disposition  which  it  makes  of  the  property. 

On  the  5th  of  January,  1850,  the  defendant  Williams, 
who  was  then  a  debtor  of  The  Dutchess  County  Iron  Com- 
pany, made  an  assignment  of  all  his  property,  real  and 
personal,  except  such  as  was  by  law  exempt  from  execution, 
to  the  defendant  Clark,  for  the  benefit  of  his  creditors, 
according  to  a  certain  order  of  preference.  By  the  terms 
of  this  instrument  the  assignee  was  authorized  to  dispose 
of  the  property  assigned  "  either  at  public  or  private  sale, 
to  such  person  or  persons,  for  such  price  or  prices  and  on  « 
such  terms  and  conditions,  and  either  for  cash  or  credit,  as  in 
his  judgment  may  appear  best  and  most  for  the  interest  of 
the  parties  concerned."    On  the  30th  of  March  Williams 
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executed  and  delivered  to  Clark  an  instrument,  which,  after 
reciting  that  doubts  had  arisen  whether  the  authority  to  sell 
on  credit  did  not  vitiate  the  assignment  of  5th  of  January, 
proceeded  to  direct  the  assignee  to  sell  for  cash  only.  On 
the  27th  of  February,  The  Dutchess  County  Iron  Company 
recovered  judgment  for  their  debt  against  the  defendant 
Williams,  and  upon  the  return  of  execution  unsatisfied, 
supplementary  proceedings  under  the  Code  were  instituted. 
On  the  28th  of  March  an  order  was  made  by  a  justice  of 
the  supreme  court  requiring  the  judgment  debtor  to  appear 
and  answer  before  a  referee  appointed  for  that  purpose,  and 
on  the  4th  of  April  following  the  plaintiff  was  appointed 
receiver.  No  assignment  was  ever  made  to  the  receiver  by 
the  judgment  debtor. 

This  action  was  brought  in  the  supreme  court  to  set  aside 
the  assignment  from  Williams  to  Clark,  and  after  judgment 
for  the  plaintiff,  affirmed  at  general  term,  the  defendants 
appealed  to  this  court. 

M.  Pechtel  for  the  appellants. 

I.  There  is  no  authority  given  at  common  law  or  by 
statute  for  a  receiver  to  maintain  an  action  at  all  to  set 
aside  an  assignment.  The  292d  section  of  the  Code  only 
requires  the  "  debtor  to  appear  and  answer  concerning  his 
property."  Section  298  authorizes  the  appointment  of  a 
receiver  of  the  property  of  the  judgment  debtor.  It  does  not, 
however,  appoint  him  the  receiver  of  property,  the  title  to 
which*  had  passed  out  of  the  debtor  prior  to  his  appointment. 
Such  a  receiver  never  had  the  power  to  institute  or  maintain 
an  action  as  receiver  to  set  aside  the  conveyance  of  the 
judgment  debtor  as  fraudulent,  and  the  action  cannot  be 
maintained;  the  injured  party  must  commence  the  suit. 
(Oreem  v.  Hicks,  1  Barb.  Ch.  Rep.,  3J4 ;  Dorr  v.  Noxon,  5 
How.  Pr.  Rep.,  29;  Hyde  v.  Lynde,  4  Comst.,  387,  392, 
393.)    At  most  be  is  but  a  ministerial  officer  of  a  court  of 
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equity,  to  "  receive  the  rents,  issues  and  profits  of  land,  of 
any  other  thing  in  question  in  the  court  of  chancery,  pending 
a  suit,  where  it  does  not  seem  reasonable  to  the  court  that 
either  party  should  do  it."  ( The  Chautauque  Co?  Bank  V. 
White,  6  Barb.,  597;  2  Paige,  452;  Wyatt's  Prac.  Reg., 
355.)  He  is  appointed  to  protect  some  fund  during  the  litiga- 
tion, and  has  no  powers  except  such  as  are  conferred  by  the 
order  for  his  appointment  and  the  course  and  practice  of  the 
court.  (See  authorities  above  cited.) 

II.  A  receiver  can  only  maintain  an  action  to  recover 
personal  property,  or  the  rents,  issues  and  profits,  or  chotet 
in  action,  pending  a  suit  by  a  creditor  or  some  other  person, 
or  after  the  court  has  judicially  declared  that  said  property, 
Ac,  should  be  applied  in  payment,  and  directing  the  receiver, 
if  already  appointed,  to  take  charge  of  and  collect  the  same ; 
but  the  creditor  must  institute  in  his  own  name  the  suit  to 
remove  the  impediment  in  the  way,  before  the  property  can 
be  applied. 

HI.  The  instrument  of  30th  March,  1850,  was  valid,  and 
gave  validity  to  that  clause  in  the  assignment  of  5th  of 
January,  1850,  allowing  the  assigned  property  to  be  sold  on 
credit,  and  should  be  taken  as  a  part  and  parcel  of  said 
assignment.  It  is  not  inconsistent  with  it,  but  merely 
explanatory  of  what  might  be  deemed  an  obscure  direction* 
and  does  away  with  the  idea  of  there  being  fraud  on  the  face 
of  the  instrument.  It  was  executed  and  delivered  before  any 
order  for  the  appointment  of  a  receiver;  he  was  not 
appointed  till  4th  April,  1850.  The  assignor  had  a  perfect 
right  to  execute,  and  the  assignee  to  receive  said  writing, 
which  was  delivered  the  day  it  bears  date.  No  receiver  had 
been  appointed,  and  there  is  nothing  in  the  Code  authorizing 
his  title  or  lien  to  have  relation  back  to  a  day  anterior  to  the 
day  of  its  execution ;  he  could  only  acquire  a  right  under 
and  from  the  date  of  the  order  appointing  him*  (2  Barb*  Ch. 
Pr.,  168,  9 ;  9  Paige,  377,) 
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IV.  Although  the  right  of  the  receiver  to  the  personal 
property,  and  rente  and  profits,  became  fixed  by  the  order 
appointing  him,  and  amounts  to  an  equitable  sequestration, 
yet  for  the  purpose  of  enforcing  that  right  the  practice  has 
always  been,  previous  to  the  decision  in  6  Barb.,  589,  to 
require  an  assignment  to  the  receiver,  so  as  to  vest  the  legal 
title  really  in  him,  and  to  require  the  tenants  to  attorn  to  him 
for  the  future  rents,  and  he  could  not  maintain  an  action  at 
law  till  those  requirements  were  fulfilled. 

V.  Another  question  in  this  case  is,  whether  the  clause  in 
the  assignment  allowing  the  assignee  to  sell  on  credit  make* 
it  fraudulent  and  void  on  its  face.  This  is  the  only  ground 
raised  by  plaintiff,  and  upon  which  the  court  adjudged  the 
assignment  fraudulent.  The  case  shows  a  foil  surrender 
of  all  the  ^debtor's  property  to  the  assignee  under  and  by 
virtue  of  the  assignment,  and  his  acceptance  thereof  and  of 
its  control  until  restrained  by  the  court,  and  that  he  sold 
only  for  cash.  In  fact,  the  case  is  entirely  free  from  any 
feature  or  badge  of  actual  fraud.  It  is  the  well  settled  law 
of  this  state  that  a  person  by  assignment  may  dispose  of  all 
his  property  liable  to  execution,  and  may  therein  give  pre- 
ference or  priority  to  his  creditors,  and  may  select  his  own 
Assignee  without  consulting  any  creditor,  provided  the  assignee 
is  a  suitable  and  proper  person ;  and  there  is  no  objection  to 
Clark,  the  assignee  in  this  case*  (Uyslop  v.  Clarke,  14  John., 
458;  Austin  v.  Bell,  20  id.,  442;  Orover  v.  Wakeman,  4 
Paige,  43 ;  11  Wend.,  189,  same  case  approved;  Goodrich  v. 
Downs,  6  Hill,  438 ;  Webb  v.  Daggett,  2  Barb.,  9.)  The  case 
now  before  the  court  makes  it  incumbent  on  the  assignee, 
if  he  sells  on  credit,  to  convert  the  same  into  money,  and 
he  is  personally  liable  to  do  so.  Such  an  instrument  is 
sustained  as  valid  in  Whitney  v.  Krows,  11  Barb.,  198  per 
Harris,  J. 

John  H.  RevnoUs  for  the  respondent. 

Sel*— Vol.  V.  19 
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I.  No  assignment  to  the  receiver  was  necessary.  None 
is  provided  for  in  the  Code  (vide  Code,  §§  298,  299),  and 
consequently  the  judge  could  not  have  ordered  one  made.  . 
In  no  case  have  the  Revised  Statutes,  in  making  provisions 
for  the  appointment  of  receivers,  required  any  assignment 
to  be  made ;  but  they  become,  by  the  act  of  the  court 
appointing  them,  vested  with  all  the  proper  and  necessary 
powers  to  enable  them  to  sue  and  recover  debts,  demands, 
&c.,  &c.  (2  R.  S.,  462,  §§  41,  42 ;  id.,  468,  §§  65,  66.) 

II.  The  assignment  by  defendant  Williams  to  Clark 
provides  for  the  sale  by  the  assigned  property  on  credit,  if 
the  assignee  thinks  best.  The  assignment,  therefore,  as 
against  creditors,  was  void  on  its  face.  This  court  having, 
during  the  past  year,  in  several  instances  settled  this 
principle  of  law,  and  affirmed,  the  doctrine  as* laid  down 
by  Judge  Bronson,  in  Barney  v.  Griffin  (2  Coma.,  366), 
no  further  argument  on  that  point  would  be  useful  or 
proper. 

III.  The  assignment  being  void  on  its  face,  the  paper 
executed  by  defendant  Williams,  and  bearing  date  30th 
March,  1850,  could  in  no  way  affect  the  assignment,  because, 

1.  Williams,  the  assignor,  had  by  the  assignment  fully  and 
entirely  parted  with  all  his  right,  title  and  interest  in  this 
property.  As  against  him  that  assignment  was  valid,  and 
divested  him  of  all  interest  in  or  control  over  the  property. 
He  could  not,  then,  attempt  to  control  Clark  in  his  manage- 
ment of  the  assigned  effects.  He  had  no  greater  power  or 
right  to  do  so  than  a  vendor  of  property  in  any  other  case* 

2.  The  paper  of  30th  March,  1850,  was  at  the  most  but 
an  unauthorized  direction  by  Williams  to  Clark.  Clark 
was  not  a  party  to  it,  did  not  agree  to  be  governed  by,  nor  in 
any  manner  assent  to  it,  or  agree  to  regard  it,  and  surely 
this  court  will  not  hold  that  an  assignor,  after  assignment 
made,  and  while  the  assignee  is  proceeding  under  the  assign- 
ment, can  direct  or  control  the  assignee  in  his  execution  of 
the  trust,  and  by  a  simple  direction  vary  the  terms  of  the 
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trust  deed.  If  the  assignor  is  permitted  to  vary  its  terms  in 
one  particular,  on  the  same  principle  he  may  in  others. 
If  he  can  at  will  revoke  one  of  its  provisions  he  may 
equally  revoke  all  of  them.  (See  also  Wakeman  v.  Grow, 
4  Paige,  42.) 

Wiliard,  J.,  delivered  the  opinion  of  the  court. 

The  first  question  is  whether  a  receiver,  appointed  by  a 
justice  of  the  supreme  court  under  supplementary  proceed- 
ings instituted  by  a  judgment  creditor,  upon  the  return  of 
executions  unsatisfied,  in  pursuance  of  the  provisions  of  the 
Code  of  1849,  §§  292  to  298,  can,  after  perfecting  his 
appointment,  maintain  an  ac.tion  in  his  own  name  to  set 
aside  an  assignment  of  real  and  personal  property  made  by 
the  judgment  debtor,  on  the  ground  of  fraud,  without  having 
first  received  from  such  debtor  an  assignment  to  himself  as 
such  receiver. 

By  §  298  of  the  Code  of  1849  the  receiver  appointed 
under  supplementary  proceedings  possesses  the  like  authority 
as  if  the  appointment  were  made  by  the  court  according  to 
$  244.  By  the  last  named  section  the  court  are  authorized 
to  appoint  receivers  and  grant  the  other  provisional  remedies, 
according  to  the  then  prevalent  practice.  The  act  of 
April  28th,  1846  (Laws,  90,  91),  enacts  that  any  receiver 
appointed  by  virtue  of  an  order  or  decree  of  the  court  of 
chancery  may  take  and  hold  real  estate  upon  such  trusts 
and  for  such  purposes  as  the  court  may  direct,  subject  to 
the  further  order  or  direction  of  the  court ;  and  the  second 
section  empowers  receivers  so  appointed  by  an  order  or 
decree  of  the  court  of  chancery  to  sue  in  their  own  name 
for  any  debt,  claim  or  demand  transferred  to  them,  or  to  the 
possession  or  control  of  which  they  are  entitled  as  such 
receivers.  The  chancellor,  in  Wilson  v.  Wilson  (1  Barb.  Ch. 
R.y  594),  thought  the  act  of  1845  was  not  broad  enough  to 
transfer  the  title  of  real  estate  to  the  receiver,  by  the  mere 
order  of  the  court  and  without  an  actual  conveyance  from 
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the  party  to  the  suit  in  whom  such  legal  title  was  vested* 
But  I  think  that  since  the  Code  no  such  conveyance  is  neces- 
sary to  vest  the  legal  title  in  the  receiver,  and  that  real  and 
personal  property  are  in  this  respect  placed  upon  the  same 
footing.  The  sections  before  cited  provide  for  the  appoint- 
ment of  receivers  of  the  property  of  the  judgment  debtor, 
&c  Sec.  464  enacts  that  the  term  "property"  as  used 
in  the  Code  shall  include  "  property  real  and  personal,"  and 
$§  462  and  463  define  what  is  meant  by  "  real  property " 
and  by  "  personal  property."  The  first  is  declared  to  be 
coextensive  with  lands,  tenements  and  hereditaments,  and 
the  other  to  include  money,  goods,  chattels,  things  in  action 
and  evidences  of  debt. 

Before  the  Code,  it  was  settled  that  the  order  appointing 
a  receiver,  when  the  appointment  was  completed,  vested  in 
him  all  the  property  and  effects  of  the  debtor,  subject  to  the 
order,  without  an  assignment.  (Mann  v.  Pentz,  2  Sandf.  Ch. 
Rn  257 ;  Wilson  v.  Alien,  6  Barb.,  642.)  These  cases  speak 
only  of  personal  property ;  and  doubtless  the  real  property 
did  not  before  the  Code  pass  by  such  order,  and  was  only 
directed  to  be  conveyed  under  peculiar  circumstances. 
(SdowUm  v.  Bender,  3  How.  Pr.  JR.,  185 ;  6  Barb.,  602,  per 
Habris,  J.)  But  since  the  Code,  I  think  the  order  has  the 
like  effect  upon  the  debtor's  real  estate  as  upon  his  personal 
estate,  and  that  the  whole  by  force  of  the  order  becomes 
vested  in  the  receiver  when  the  appointment  is  completed. 
The  language  of  the  Code  effectually  removes  the  difficulty 
which  the  chancellor  suggested  in  Wilson  v.  Wilson  (supra). 
It  puts  real  and  personal  property  in  the  same  category. 
The  statute  of  frauds  affords  no  objection  to  this  view.  It 
is  there  enacted  (2  R.  S.,  134,  §  6)  that  no  estate  or  interest 
in  lands,  &c,  shall  hereafter  be  created,  granted,  assigned, 
surrendered  or  declared,  unless  by  act  or  operation  of  law, 
or  by  deed  or  conveyance  in  writing,  subscribed  by  the 
party,  &c,  or  by  his  agent,  &c.  It  was  competent  for  the 
legislature  to  remove  that  impediment  to  conveyances,  or  to 
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declare  what  act  or  operation  of  law  should  work  a  transfer 
of  title.  They  seem  to  have  done  so  by  giving  a  legislative 
definition  to  the  word  "  property,"  so  as  to  embrace  real  as 
well  as  personal  property. 

The  receiver  appointed  under  supplementary  proceed- 
ings does  not  stand  merely  in  the  place  of  the  debtor, 
but  represents  the  creditors,  and  can  thus  impeach  the 
fraudulent  sales  of  the  debtor.  The  assignment  sought 
to  be  set  aside  in  .this  case  was  good  between  the  parties. 
The  fraudulent  grantor  could  not  impeach  his  own  grant 
(Osborne  v.  Moss,  7,  John.,  161 ;  Jackson  y.  Qarnsey,  16  John., 
189 ;  Jackson  v.  Cadwell,  1  Cow.,  622 ;  Leach  v.  Kelsey,  7 
Barb.,  466 ;  Jewett  v.  Palmer,  7  John.  Ch.  Rep.,  66 ;  Padgett  y. 
Lawrence,  10  Paige,  170 ;  De  Mott  v.  Starlcey,  3  Barb.  Ch. 
Rep.,  403.)  But  the  receiver,  succeeding  to  the  rights  of  the 
debtor,  represents  other  interests  than  those  of  the  debtor. 
He  comes  in  by  the  act  of  the  law  and  not  by  the  act  of 
the  party.  Before  the  Revised  Statutes  it  was  held,  in 
Osborn  v.  Moss  (supra),  that  the  personal  representatives 
of  the  fraudulent  grantor  could  not  invalidate  the  grant ;  and 
the  reason  was,  that  the  statute  renders  the  sale  void  only  as 
against  creditors  and  purchasers,  and  leaves  it  valid  between 
the  parties  and  their  representatives.  But  now,  as  remarked 
by  Savage,  Ch.  J.,  in  Dox  v.  Backenstose  (12  Wend.,  543),  under 
our  statute,  executors  and  administrators  have  a  new  charac- 
ter, and  stand  in  a  different  relation  from  what  they  formerly 
did  to  the  creditors  of  the  deceased  persons  with  whose  estates 
they  are  entrusted.  They  are  not  now  the  mere  representa- 
tives of  their  testator  or  intestate.  They  are  constituted 
trustees,  and  the  property  in  their  hands  is  a  fund  to  be 
disposed  of  in  the  best  manner  for  the  benefit  of  credi- 
tors. (See  2  JR.  S.,  78,  §  8 ;  ib.,  449,  $  17,  Sp.)  The  same 
doctrine  was  affirmed  in  Babcock  v.  Booth  (2  Hill,  181),  and 
was  approved  by  the  chancellor,  in  Brownell  v.  Curtis  (10 
Paige,  210-218).  Since  executors  and  administrators  have 
come  to  represent  the  rights  of  the  creditors  generally,  they 
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have  been  allowed  to  impeach  the  conveyances  of  their  tes- 
tator or  intestate,  when  fraudulent  against  creditors. 

Upon  the  same  principle  the  receiver  of  an  insolvent  cor- 
poration is  allowed  to  question  the  fraudulent  and  illegal  acts 
of  the  corporation. .  He  represents  both  the  creditors  and  the 
stockholders.  (CHllet  v.  Moody,  3  Comst.,  479 ;  Leavitt  v.  Pal- 
mer, ib.,  19 ;  Brouwer  v.  Hill,  1  Sandf.  S.  C.  R.,  629  ;  Hyde  v. 
Lynde,  4  Comst.,  392.)  The  receiver  is  bound  by  the  legal 
acts  of  the  corporation.  It  is  only  those  which  are  illegal 
which  he  can  impeach. 

The  receiver  appointed  under  the  Code  represents  the  inte- 
rests of  the  creditors  as  well  as  those  of  the  debtor.  He  is  a 
trustee  for  all  parties,  and  is  bound  to  apply  the  effects  of 
the  debtor  faithfully  to  the  payment  of  the  debts,  according 
to  their  legal  or  equitable  priorities ;  and  if  anything  remains, 
to  restore  it  to  the  debtor  or  his  grantee.  He  has  no  power 
to  set  aside  legal  and  valid  acts  of  the  debtor ;  but  such  as 
are  illegal  and  forbidden  by  law  he  can  successfully  assail. 
These  principles  are  legitimate  deductions  from  the  cases 
which  have  been  cited,  and  they  are  carried  out  to  their  con- 
sequences in  the  Code  of  1851,  §  298,  which  forbids  the 
appointment  of  more  than  one  receiver  for  the  same  judg- 
ment debtor,  though  there  may  be  separate  proceedings  in 
favor  of  different  creditors.  It  shows  that  the  receiver  is  a 
trustee  for  all. 

The  act  which  the  receiver  seeks  to  avoid  in  this  case  was 
an  illegal  act  of  the  debtor.  The  object  of  the  action  is  to 
set  aside  an  assignment  made  by  the  debtor  with  intent,  as 
is  alleged,  to  defraud  the  creditor  under  whose  judgment 
and  execution  the  plaintiff  was  appointed  receiver,  and  the 
other  creditors  of  the  assignor.  Such  conveyance  was  void 
at  common  law,  and  is  expressly  forbidden  by  the  statute. 
(2  JR.  &,  137,  §  1.)  It  is  void  as  against  the  creditors  of  the 
party  making  it,  though  good  as  between  him  and  his  gran- 
tee. The  plaintiff,  representing  the  interests  of  the  creditors, 
has  a  right  to  invoke  the  aid  of  the  court  to  set  aside  the 
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assignment.  He  stands,  in  this  respect,  in  the  same  con- 
dition as  the  receiver  of  an  insolvent  corporation,  or  as«an 
executor  or  administrator,  and  like  them  can  assail  the  illegal 
and  fraudulent  acts  of  the  debtor  whose  estate  he  is  appointed 
to  administer. 

These  views  are  greatly  strengthened  by  the  recent  decision 
of  the  court  of  appeals  in  the  case  of  The  Chautauque  County 
Bank  v.  White   (2  Seld.,  236).    The  supreme  court  in  the 
third  district  (see  6  Barb.,  589)  held  in  that  case,  among 
other  things,  that  a  receiver  in  a  creditor's  suit  could  not 
take  such  a  title  in  the  real  estate  of  the  judgment  debtor, 
even  under  an  assignment  made  by  the  latter  in  pursuance 
of  an  order  of  the  court,  as  to  authorize  the  court  to  direct 
him  to  sell  such  real  estate  and  apply  the  proceeds  to  the 
payment  of  the  creditors  having  liens  thereon,  nor  so  to 
divest  the  judgment  debtor  of  his  title  to  the  real  estate  as 
to  prevent  a  judgment  subsequently  recovered  against  him 
from  becoming  a  lien  thereon.     The  court  of  appeals  held 
the  contrary  on  both  those  points.    According  to  the  decision 
of  the  supreme  court  the  real  estate  still  remained  in  the 
debtor,  notwithstanding  the  order  appointing  a  receiver, 
and  notwithstanding  an  actual  conveyance  by  the  debtor  to 
the  receiver,  in  pursuance  of  the  order  of  the  court.     This 
judgment  was  reversed.    The  order  appointing  the  receiver 
in  that  case  was  made  before  the  Code.    The  case  is  there- 
fore in  point  to  show  that  under  the  old  practice  the  title 
passed  to  the  receiver,  under  an  assignment  made  in  pursu- 
ance of  an  order  of  the  court.    The  argument  in  favor  of  its 
passing,  since  the  Code,  is  much  stronger  than  it  was  before. 
The  assignment  in  this  case  was  made  by  the  defendant 
Williams  to  the  defendant  Clark  on  the  5th  of  January,  1850, 
in  trust  for  the  payment  of  the  debts  of  the  assignor  accord- 
ing to  an  order  of  preference  therein  specified.    It  embraced 
all  the  real  and  personal  property  of  the  assignor,  and  it 
authorized  the  assignee  "  to  sell  and  dispose  of  the  same 
either  at  public  or  private  sale,  to  such  person  or  persons,  fof 
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such  price  or  prices,  and  on  such  terms  and  conditions,  and 
either  for  cash  or  credit,  as  in  the  judgment  of  the  assignee  may 
appear  best,"  &c.  Li  Barney  v.  Griffin  (2  Comst.y  365), 
BtiONSO&V  J*9  in  giving  the  opinion  of  this  court,  said  that  an 
assignment  by  an  insolvent  debtor  of  his  estate  is  fraudulent 
and  void,  when  by  the  terms  of  the  deed  the  trustees  are 
authorized  to  sell  the  property  on  credit.  It  does  not  appear 
by  the  report  that  the  whole  court  acquiesced  in  that  posi- 
tion, and  there  were  other  grounds  taken  by  the  learned 
judge,  and  appearing  on  the  face  of  that  assignment,  render- 
ing it  void,  and  upon  which  the  other  members  of  the  court 
may  have  acted.  This  has  led  the  superior  court  of  New- 
York  to  question  the  dictum  of  Judge  Bronson.  (See  4 
Sahdf.  S.  C.  R.,  293.)  But  I  understand  this  court  in  a 
subsequent  case  affirmed  the  principle  above  stated  by 
Beonbon,  and  that  it  is  no  longer  an  open  question  in  this 
court  The  assignment  must  therefore  be  set  aside,  unless 
the  subsequent  assignment  made  by  the  assignor  on  the  30th 
of  March,  1850,  cured  the  defect. 

The  subsequent  assignment  was  made  after  the  rights  of 
the  creditor  had  attached,  and  recited  the  assignment  of  the 
5th  of  January,  and  that  doubts  had  arisen  whether  the 
authority  to  sell  on  credit  did  not  vitiate  the  assignment,  and 
proceeded  to  direct  that  the  sale  should  be  for  cash  only.  It 
is  believed  that  the  assignor  had  divested  himself  of  all  con- 
trol over  the  property  by  the  assignment  of  the  5th  of 
January,  and  that  he  could  neither  revoke  nor  alter  it ;  and 
certainly  not  to  the  prejudice  of  a  creditor  whose  lien  on  the 
property  had  attached  by  the  institution  of  supplementary 
proceedings  under  the  Code. 

The  judgment  of  the  supreme  court  must  be  affirmed. 

Johnson,  J.,  gave  no  opinion- 

Judgment  affirmed* 
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A  husband  is  Dot  a  competent  witness  for  or  against  the  trustee  of  his  wife's 
separate  estate  in  a  suit  between  the  trustee  and  a  third  person  in  relation 
to  the  trust  estate. 

The  principle  which  excludes  the  testimony  of  husband  or  wife,  where  the 
other  is  a  party,  or  interested  in  the  suit,  depends  merely  upon  the  relations 
existing  between  the  witness  and  the  party,  and  not  at  all  upon  the  interest 
of  the  witness  in  the  erent  of  the  suit.  It  is  not,  therefore,  affected  by 
§§  898  and  899  of  the  Oode  of  Procedure. 

This  was  an  action  in  the  superior  court  of  the  city  of 
New- York,  by  the  plaintiff  as  trustee  of  the  estate  tf  Adeline 
Pickering,  the  wife  of  William  L.  Pickering.  * 

By  an  ante-nuptial  agreement,  dated  June  11, 1839,  all  the 
estate  of  Mrs.  Pickering  was  transferred  to  Peter  H.  Schenck, 
upon  certain  trusts  specified  in  the  agreement.  On  the  8th 
of  September,  1847,  the  plaintiff  was  substituted  as  trustee 
by  an  order  of  the  supreme  court,  upon  the  resignation  of 
Mr.  Schenck*  Mrs.  Pickering  was  the  owner  of  one  share 
of  stock  in  the  Matteawan  Company,  valued  at  more  than 
$1000,  which  on  the  3d  of  October,  1842,  Mr.  Schenck 
transferred  by  her  direction  to  her  husband.  On  the  1st  of 
December,  1844,  the  defendant  Hayward,  by  virtue  of  a 
power  of  attorney  shortly  before  executed  by  Pickering, 
authorizing  him  to  transfer  the  stock,  transferred  it  to  himself 
as  collateral  security  for  money  lent  to  Pickering  by  the 
defendants,  who  were  partners  in  business.  The  complaint 
alleged  that  the  defendants  had  received  for  dividends  upon 
the  stock  enough  to  pay  the  amount  to  secure  the  payment 
of  which  the  stock  was  assigned,  with  interest,  and  to  leave 
a  balance  in  favor  of  Pickering  in  their  hands.  The  judgment 
demanded  was  for  a  reassignment  of  the  stock  to  the  plaintiff, 
as  trustee,  and  an  account  of  dividends  received,  the  balance 
above  the  amount  justly  due  from  Pickering  to  the  defend- 
ants to  be  paid  over  to  the  plaintiff 

S*l.—  Vol.  V.  20 
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Upon  the  trial  before  Mr.  Justice  Campbell,  the  husband, 
William  L.  Pickering,  was  offered  as  a  principal  witness  in 
behalf  of  the  plaintiff  The  defendants  objecting  to  his 
'admission,  the  court  decided  that  he  was  not  competent,  and 
gave  judgment  for  the  defendants.  This  judgment  was 
affirmed  at  general  term,  from  which  the  plaintiff  has  appealed 
to  this  court. 

fVm.  Curtis  Noyes  for  the  appellant. 

Mr.  Pickering,  the  husband  of  Mrs.  Pickering,  for  whom 
the  appellant  is  trustee,  was  a  competent  witness  on  behalf 
of  the  appellant,  and  his  testimony  should  not  have  been 
disregarded,  for  the  following  reasons : 

L  The  true  reason  why  husbands  and  wives  are  not  allowed 
to  be  witnesses  for  each  other,  is,  that  they  are  interested  in 
the  event  of  the  suit ;  the  notion  that  they  are  inadmissible 
from  policy,  and  irrespective  of  interest  in  the  event,  seems 
to  be  generally  given  up  in  England  as  well  as  here.  (1  Phil. 
Ev.9  64;  1  Com.,  443;  Cowen  Sf  HUPs  Notes  to  PhU.  Ev., 
1555,  and  cases  there  cited;  Norrisys  Peake  on  Ev.9  247,  ch.  3, 
§4.)  2.  There  was  never,  in  truth,  any  rule  nor  any  reason  in 
a  rule,  that  a  witness  must  be  excluded  from  testifying  on  the 
score  of  policy  alone.  In  the  case  of  husband  and  wife, 
there  was,  until  recently,  such  an  identity  of  interest,  espe- 
cially by  the  husband  in  the  wife's  property,  that  he  would 
be  excluded  from  testifying  in  her  favor,  on  that  ground 
alone,  especially  if  she  was  a  party  to  the  suit.  There  is  no 
sound  policy  in  closing  the  mouth  of  a  person  who  knows  all 
the  facts  and  has  no  interest  to  pervert  the  truth.  (5  Bcn- 
thanCs  Rationale  of  Judicial  Ev.,  327,  344,  5.)  3.  In  the 
present  case,  the  trust  under  which  the  stock  in  question 
was  held,  with  the  income,  was  exclusively  for  the  benefit 
of  the  wife  during  her  life,  with  a  contingent  right  of 
survivorship  in  the  husband,  and  as  the  husband,  prior  to 
the  filing  of  the  bill,  had  released  such  contingent  right,  he 
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had  no  interest  whatever  in  the  event  of  the  suit,  and  could 
have  none.  (Laws  of  1848, 307,  ch.  200 ;  id.,  1849,  528,  ch. 
375.)  4.  Some  of  the  authorities  relied  on  as  excluding  him, 
are  the  following :  Barker  v.  Dixie,  Cases  Temp.  Hardw.,  264 ; 

I  Qreenl.  Ev.,  §  §  331,  344 ;  Dams  v.  Dinwoody,  4  Term  JR., 
678;  Erwin  v.  Smaller,  2  Saiidf.  S.  C.  R.,  340;  Barry  v. 
Mercein,  8  Paige,  50 ;  Ilosack  v.  Rogers,  id.,  242 ;  Wyndham 
v.  Chetvrynd,  1  Burr.,  424 ;  Snyder  v.  Snyder,  6  Binn.,  488 ; 
BwrreUv.BuU,3  Sand/.  Ch.R.,  15;  1  Phil.  Ev., 83 ;  3Carr. 
If  Payne,  538.  But  the  rule  supposed  to  be  established  by 
these  authorities  was  laid  down  when  there  was  less  liberality 
in  the  admission  of  testimony,  and  before  the  adoption  of  the 
Code,  admitting  interested  witnesses  to  testify.  (Code  of  1849, 
%%  351, 352, 398.)  5.  Before  the  abolition  of  the  objection  on 
the  ground  of  interest  in  England,  and  even  in  Massachusetts, 
where  the  rigid  common  law  rule  as  to  interest  still  exists,  a 
husband  has  been  admitted  as  a  witness  in  a  suit  brought  by  a 
trustee,  for  a  trust  fund,  in  which  the  wife  was  entitled  to  share. 
(Hart  v.  Stevens,  9  Jurist,  225 ;  Abercrombie  v.  Hickman,  8 
AM.  Sf  Ell,  683 ;  Richardson  v.  Learned,  10  Pick.,  261; 
Dyer  v.  Homer,  22  Pick.,  253.)  So  she  was  admitted,  in 
effect,  as  a  witness  against  her  husband,  in  equity,  more  than 
a  century  ago.  (Rioter  v.  Baldwin,  1  Eq.  Ca.  Abr.,  225,  pi. 
15,  A.  D.  1719.)  So  the  wife  has  been  held  competent 
against  her  husband,  in  a  suit  to  which  he  was  not  a  party, 
and  where  his  liability  was  only  contingent.  (Fitch  v.  Hill, 

II  Mass.,  286.)  This  decision  was  founded  upon  Peake9s 
Evidence,  128.  (Narris9  Peake  on  Ev.,  247,  ch.  3,  §  4,  254; 
Williams  v.  Johnson,  1  Strange,  504.)  The  rule  was  the  same 
in  Virginia.  (Baring  v.  Reeder,  1  Hen.  Sf  Mumf.,  154 ;  1 
Qreenl.  Ev.,  %  341,  notes  and  cases  there  cited.)  6.  In  this 
case,  the  husband  has  no  interest  whatever,  nor  is  he  a 
party  to,  nor  can  he  be  legally  benefited  by  the  result  of 
the  suit,  nor  is  his  wife  a  party.  Besides,  the  whole  legal 
and  equitable  title  to  the  trust  fund  was  in  the  trustee.  The 
effect  of  the  Code  was  to  make  the  husband  a  competent 
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witness  in  such  a  case  as  this,  and  it  has  been  so  held  under 
a  similar  enactment  in  Connecticut  for  more  than  forty  years. 
(Stanton  v.  WUlson,  3  Day,  37;  Merriam  v.  Hartford  if 
N.  H.  R.  R.  Co.,  20  Conn.,  354 ;  Rev.  Stat,  of  Conn.,  of 
]849,  86,  §  141.)  7.  Nor  was  the  husband  the  person  for 
whose  immediate  benefit  the  suit  was  brought,  nor  was  the 
demand  in  suit  assigned  for  the  purpose  of  making  him  a 
witness.  (Sage  v.  Robinson,  12  Jurist,  1054.) 

John  L.  Mason  for  the  respondents. 

I.  This  suit  being  brought  for  the  immediate  benefit  of 
Mrs.  Pickering,  she  would  not  have  been  a  competent  witness 
in  behalf  of  the  plaintiff  her  trustee.  (Code,  §  399.) 

II.  William  L.  Pickering,  her  husband,  was  therefore  not 
a  competent  witness  for  the  plaintiff.  1.  It  is  a  general  rule 
that  a  husband  or  a  wife  cannot  be  a  witness  for  or  against 
each  other.  2.  This  exclusion  does  not  proceed  on  the 
ground  of  a  pecuniary  interest,  because  it  is  applicable  in 
criminal  as  well  as  civil  cases ;  but  on  the  nature  of  the 
marital  relation,  and  on  principles  of  public  policy.  (Co.  Lit,, 
6,  b ;  Tiley  v.  Cowling,  1  Ld.  Raym.,  744 ;  Hall  v.  Hill,  2  Str., 
1094 ;  Rex  v.  Frederick,  id.,  1095 ;  Davis  v.  Dinwoody,  4  Term 
iJ.,  678 ;  Stein  v.  Bowman,  13  Peters,  221 ;  Leggett  v.  Boyd, 
3  Wend.,  376 ;  The  People  v.  Mercein,  8  Paige,  50 ;  Pillow 
v.  Bushnell,  5  Barb.,  156 ;  1  Phillips'  Ev.,  76.)  3.  The  prin- 
ciple is  equally  applicable  when  the  suit  is  for  the  benefit  of 
the  husband  or  wife,  though  neither  of  them  may  be  a  party 
to  the  record,  as  where  the  suit  is  brought  in  the  name  of  a 
trustee.  (Holdfast  v.  Dowsing,  2  Str.,  1253;  Wyndham  v. 
Chetwynd,,  1  Burr.,  ASA ;  Burrell  v.  Bull,  3  Sandf.  Ch.  R..  15 ; 
Snyder  v.  Snyder,  6  Binney,  483,  488 ;  12  M.  Sf  W.,  45.) 
4.  The  only  exceptions  to  this  rule,  at  common  law,  are  in 
cases  of  personal  violence,  where  the  wife,  from  the  necessity 
of  the  case,  is  admitted  as  a  witness ;  and  in  actions  between 
third  persons,  or  in  collateral  proceedings  not  immediately 
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affecting  their  mutual  interests.  These  exceptions  however 
admit  and  confirm  the  general  rule.  (1  Greenl.  Ev.,  390, 
$  342  ;  The  King  v.  Inhabitants  of  Clwiger,  2  Term  JR.,  263  5 
The  King  v.  Inhabitants  of  Bushwick,  2  B.  (f  AIL,  639.) 

Johnson,  J.  The  material  question  in  this  case  is  whether 
William  L.  Pickering,  the  husband  of  Adeline  Pickering,  is 
a  competent  witness  for  the  plaintiff,  who  has  brought  this 
suit  as  trustee  of  the  estate  of  Mrs.  Pickering.  Sections  398, 
399  of  the  Code  of  1849,  at  the  time  of  the  trial,  were  appli- 
cable to  suits  begun  prior  to  the  enactment  of  the  Code. 
They  are :  "No  person  offered  as  a  witness  shall  be  excluded 
by  reason  of  his  interest  in  the  event  of  the  action;  The 
last  section  shall  not  apply  to  a  party  to  the  action,  nor  to 
any  person  for  whose  immediate  benefit  it  is  prosecuted  or 
defended,  nor  to  any  assignor  of  a  thing  in  action  assigned 
for  the  purpose  of  making  him  a  witness."  These  sections 
take  away  the  objection  on  the  ground  of  interest  in  the 
event,  except  in  the  specified  cases.  Assuming  the  witness 
not  to  be  within  either  of  the  exceptions,  the  question 
remains,  whether  the  exclusion  of  the  husband  and  wife 
from  being  witnesses  in  each  other's  favor  rested  upon  the 
interest  of  the  excluded  witness  in  the  event  of  the  suit,  or 
upon  some  other  ground.  If  the  rule  did  not  rest  solely 
upon  the  ground  of  the  interest  of  the  witness  in  the  event, 
then  the  Code  has  not  altered  the  rule,  and  Mr.  Pickering 
was  incompetent  to  be  a  witness. 

It  is  said  in  Co.  'Litt.,  6,  b:  "  It  hath  been  resolved  by  the 
justices  that  a  wife  cannot  be  produced  either  against  or  for 
her  husband,  'quia  sunt  duce  qninue  in  curne  vmA?  and  it 
might  be  a  cause  of  implacable  discord  between  the  husband 
and  wife  and  a  means  of  great  inconvenience."  In  Gilbert's 
Law  of  Evidence,  252,  the  rule  is  stated  in  more  general  terms, 
that  husband  and  wife  cannot  be  admitted  to  be  witnesses 
for  or  against  each  other,  and  the  grounds  of  the  rule  are 
stated  more  at  large :  "  If  they  swear  for  the  benefit  of  each 
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other  they  are  not  to  be  believed,  because  their  interests  are 
absolutely  the  same ;  and  therefore,  they  can  gain  no  more 
credit  when  they  attest  for  each  other  than  when  any  man 
attests  for  himself,  And  it  would  be  very  hard  that  a  wife 
should  be  allowed  as  evidence  against  her  husband  when  she 
cannot  attest  for  him.  Such  a  law  would  occasion  implacable 
divisions  and  quarrels,  and  destroy  the  very  legal  policy  of 
marriage  that  has  so  contrived  it  that  their  interest  should  be 
one,  which  it  could  never  be  if  husbands  were  permitted  to 
destroy  the  interests  of  the  wife,  nor  could  the  peace  of  fami- 
lies be  well  maintained,  if  the  law  admitted  any  attestation 
against  husbands."  In  Butter's  N.  P.,  286,  as  a  branch  of 
the  rule  that  persons  interested  in  the  event  of  the  suit  can- 
not be  witnesses,  it  is  stated :  "  That  husband  and  wife  cannot 
be  admitted  to  be  witness  for  each  other,  because  their  inte- 
rests are  absolutely  the  same ;  nor  against  each  other,  because 
contrary  to  the  legal  policy  of  marriage."  This  statement 
of  the  rule  was  made  the  foundation  of  an  argument  in  Davis 
v.  Dinwoody  (4  Term  R.,  678)  for  the  competency  of  the  hus- 
band (in  an  action  by  the  trustees  under  his  wife's  marriage 
settlement  against  a  sheriff  to  recover  the  value  of  certain 
personal  property  taken  by  defendant  on  an  execution  against 
the  husband)  to  prove  the  identity  of  the  articles.  The 
position  taken  was  that  the  husband  was  not  interested  in 
the  event ;  that  the  only  ground  on  which  husbands  and 
wives  are  rejected  when  speaking  for  each  other  was  that  of 
interest,  and  that  in  the  case  at  bar  the  interest  was  the  other 
way.  Lord  Kenton,  however,  said :  "  Independently  of  the 
question  of  interest,  husbands  and  wives  are  not  admitted  as 
witnesses  fof  or  against  each  other;  from  their  being  so 
nearly  connected  they  are  supposed  to  have  such  a  bias  up^n 
their  minds  that  they  are  not  to  be  permitted  to  give  evidence 
either  for  or  aganst  each  other."  Buller,  J.,  added :  u  It  is 
now  considered  as  a  settled  principle  of  law  that  husbands 
and  wives  cannot  in  any  case  be  admitted  as  witnesses  for  of 
against  each  other." 
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This  statement  of  the  rule  by  Bdllee,  J.,  acquires  great 
additional  weight  from  the  fact  that  he  had  been  under  the 
impression  that  the  rule  which  forbids  husband  and  wife  to 
testify  for  each  other,  was  founded  upon  interest  in  the  event 
and  had  abandoned  it  as  unsound.  This  appears,  from  Rex 
v.  Cliviger  (2  Term  R.,  263),  in  which  the  case  of  Bentley  v. 
Cooke  was  stated  by  counsel  to  have  been  decided  by  the 
court  on  the  broad  ground  of  the  impolicy  of  permitting 
husband  and  wife  to  give  evidence  for  or  against  each  other, 
and  that  Bulleb,  J.,  doubted  at  first  upon  the  ground  that 
the  husband  was  not. interested  in  that  case  but  afterwards 
acceded  to  the  opinion  of  the  court.  Grose,  J.,  in  his 
opinion  in  Rex  v.  Cliviger,  says  that  the  general  rule  as  to 
husband  and  wife  is  founded  not  on  the  ground  of  interest 
but  of  policy,  and  refers  to  Broughkm  v.  Harpur  (Ld.  Raym., 
752),  as  a  determination  in  point ;  and,  in  respect  to  the  case 
of  Bentley  v.  Cooke,  confirms  the  statement  of  counsel  both 
as  to  the  ground  of  the  judgment  and  as  to  Mr.  Justice 
Buller's  change  of  opinion*  That  case  has  been  since 
reported  (3  Doug.,  422).  It  was  assumpsit  by  a  woman  as 
sole,  and  the  husband  called  by  defendant  to  prove  plaintiff 
married  to  witness.  Lord  Mansfield  in  giving  judgment 
said :  "  There  never  has  been  an  instance,  either  in  a  civil 
or  criminal  case,  where  the  husband  or  wife  has  been  per- 
mitted to  be  a  witness  for  or  against  the  other,  except  in  case 
of  necessity ;"  and  Willes  and  Ashubst,  Js.,  concurred. 
Bulleb,  J.,  said :  "  If  this  case  is  to  be  determined  by  the 
abstract  general  rule  that  the  husband  and  wife  cannot  be 
witnesses  for  or  against  each  other,  the  witness  was  certainly 
incompetent.  But  if  that  rule  be  grounded  upon  the  prin- 
ciple of  interest,  then  I  think  the  husband  was  qofnpetent." 
He  then  considers  the  question  of  interest,  and  although  he 
arrives  at  the  conclusion  that  the  husband  had  no  interest, 
he  concludes  his  opinion  by  saying :  "  However,  if  the  rule 
is  a  general  one,  to  be  sure  it  must  prevail,"  and  acquiesces 
in  the  judgment. 
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The  true  ground  of  the  rule  is  also  stated  in  The  People 
v.  Mercein  (8  Paige,  48),  Burrdl  v.  Bull  (3  Sandf.  Ch.  JL, 
15),  Stein  v.  Bowman,  (13  Pet.,  210-221),  and  in  the  opinion 
of  the  court  below  in  this  ease;  and  many  of  the  cases  upon 
the  subject  are  there  carefully  considered.  Upon  them  all  it  is 
entirely  clear  that  the  rule  of  exclusion  of  husband  or  wife, 
where  the  other  is  a  party  or  interested  in  the  event,  depends 
merely  upon  the  existence  of  the  relation,  and  not  at  all 
upon  the  existence  in  the  party  offered  as  a  witness  of  an 
interest  in  the  event  independent  of  that  which  the  law  may 
attribute  to  him  by  reason  of  the  marriage  relation.  (Cowen 
SfHUVs  Notes,  150,  n.  151 ;  Barbat  v.  Allan,  lOEng.  L.  $ 
E.  JL9  596 ;  Alcbck  v.  Alcock,  12  Eng.  L.  8f  E.  R.,  354.) 
In  O'Connor  v.  fifarjoribanfo  (4  M.  Sf  <?.,  435),  the  extent  of 
the  rule  and  the  ground  on  which  it  rests  are  stated  by  Mr. 
J.  Mauls  with  great  distinctness ;  "  The  text  books  generally 
give  as  the  reason  for  the  rule  as  to  excluding  the  testimony 
of  husband  or  wife,  the  necessity  of  preserving  the  confidence 
of  the  conjugal  relation ;  and  that  may  be  so.  But  it  by  no 
means  follows  that  the  rule  is  merely  coextensive  with  the 
reason  given  in  support  of  it ;  and  indeed  it  would  be  very 
inconvenient  if  it  were  so,  as  the  question  would  frequently 
be  raised  as  to  whether  or  not  some  particular  communication 
or  fe$t  occurring  between  husband  and  wife  was  of  a  confi- 
dential character,  which  would  give  rise  to  endless  embarrass* 
ment  and  distrust.  A  rule  may  be  a  very  good  rule,  though 
the  reason  on  which  it  is  founded  may  not  be  applicable  to 
every  case  which  is  governed  by  the  rule.  For  instance,  tne 
statute  of  frauds  was  passed  to  prevent,  among  other  things, 
the  setting  up  of  fraudulent  agreements ;  but  if  it  had  laid 
down  the  rule  that  no  instrument  obtained  by  fraud  should 
be  valid,  it  would  have  left  the  question  in  every  case  open 
to  great  difficulty  as  to  whether  there  had  been  fraud  or  not. 
Instead  of  that  a  clear  and  simple  rule  is  established,  that  the 
agreement  must  be  in  writing  and  signed  by  the  party  to  be 
charged  therewith.    And  so  the  policy  of  the  law,  in  order 
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to  insure  conjugal  confidence,  has  laid  down  a  definite  rule* 
that  in  no  case  shall  husband  and  wife  be  allowed  to  give 
evidence  for  or  against  each  other." 

It  is,  however,  insisted  that  the  rule  of  exclusion  does 
not  go  further  than  to  place  both  husband  and  wife  in  the 
same  position  as  to  admissibility,  and  therefore,  that  if,  under 
the  provisions  of  the  Code  before  cited,  Mrs.  Pickering  her- 
self might  have  been  examined  as  a  "witness  for  her  trustee, 
as  not  being  a  person  for  whose  immediate  benefit  the  suit 
is  brought,  no  objection  to  the  competency  of  her  husband 
can  be  sustained.  Without  undertaking  to  determine  whether 
under  the  trust  deed  in  this  case  Mrs.  Pickering  is  to  be 
regarded  as  the  person  for  whose  immediate  benefit  the  suit 
is  brought,  within  the  meaning  of  §  399  of  the  Code  of  1849, 
I  will  consider  how  the  question  of  Mr.  Pickering's  compe- 
tency will  stand  upon  the  assumption  that  Mrs.  Pickering 
had  been  rendered  competent  by  the  effect  of  §  398.  The 
course  of  the  argument  which  we  have  already  pursued  I 
think  furnishes  the  answer.  All  that  §  398  provides  is,  that 
interest  in  the  event  shall  not  produce  incompetency.  Mr. 
Pickering's  incompetency  did  not  spring  (as  it  stood  at 
common  law)  from  his  interest  in  the  event.  The  section 
therefore  lias  no  application  to  his  case.  Mrs.  Pickering's 
position  is  altogether  different.  The  only  objection  to  her 
competency  was  interest  in  the  event ;  that,  upon  the 
assumption  before  made,  the  law  has  removed  and  made  her 
competent.  But  the  statute  has  not  removed  her  interest, 
and  while  that  remains  her  husband  cannot  be  competent. 
Being  incompetent  at  common  law  as  husband,  and  not 
upon  the  ground  of  interest  in  the  event,  he  must  remain 
incompetent  until  some  statute  shall  remove  that  ground  of 
incompetency. 

AlcocJc  v.  Akock  (12  Eng.  L.  Sf  E.  R.,  354),  before  Vice- 
Chancellor  Parker,  is  almost  parallel  to  the  case  before  us. 
The  suit  was  by  the  wife  against  her  husband.  She  offered 
her  own  testimony  as  evidence  to  support  her  own  case. 

Skl.— Vol.  V.  21 
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Before  the  passage  of  Lord  Denman's  act  she  was  subject  if 
offered  as  a  witness  to  two  objections,  one  that  she  was  a 
party,  the  other  that  she  was  offered  to  testify  against  her 
husband.  That  act  provided  that  a  witness  should  not  be 
excluded  for  interest  in  the  event,  but  excepted  the  case  of 
parties  to  the  record  and  their  husbands  and  wives.  Then 
came  14  and  15  Ptc.,  ch.  99,  which  repealed  the  exception  in 
the  former  act  as  to  parties  to  the  record,  leaving  that  as  to 
their  husbands  and  wives  untouched.  The  vice-chancellor 
said  that  Mrs.  Alcock  could  not  be  objected  to  as  incompe- 
tent by  reason  of  being  a  party,  but  that  her  incompetency 
to  be  examined  against  her  husband  remained.  By  way  of 
illustration  he  puts  the  case  of  an  action  by  a  solicitor 
against  his  client  and  the  solicitor  tendering  himself  .as  a 
vtitness,  and  says  that  the  act  would  not  remove  the  client's 
right  to  object  to  his  solicitor's  testifying  to  confidential 
communications  between  them.  This  exactly  illustrates  the 
ease  before  us,  if  it  needs  illustration.  The  objection  to  his 
competency  is  not  upon  the  ground  of  interest  in  the  event, 
and  the  statute  has  left  it  to  stand  as  it  stood  before  the 
Code. 

Upon  the  whole  case  our  conclusion  is  that  the  sections 
of  the  Code  referred  to  have  not  touched  the  effect  of  the 
relation  of  husband  and  wife  upon  the  competency  of 
witnesses.  Mr.  Pickering  was  rightly  rejected  and  the 
judgment  below  should  be  affirmed. 

• 
Euggles,  J.,  did  not  hear  the  argument. 

All  the  other  judges  concurring, 

Judgment  affirmed. 
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.Hutson  and  Wife  against  The  Mayor,  &c,  of  New-York. 
Caelin  and  Harriman  against  The  Same. 

The  corporation  of  the  city  of  New- York  is  bound  to  keep  the  streets  and 
avenues  of  that  city,  which  are  opened .  for  public  use,  in  such  repair  that 
they  may  be  safely  traveled ;  and  when  they  are  negligently  suffered  to 
become  and  remain  out  of  repair,  the  corporation  is  liable  for  injuries  sus- 
tained by  persons  through  such  negligence. 

Where  a  public  body  is  clothed  by  statute  with  power  to  do  an  act  which  the 
public  interests  require  to  be  done,  and  the  means  for  the  performance  are 
placed  at  its  disposal,  the  execution  of  the  power  may  be  insisted  on  as  a 
duty,  although  the  statute  conferring  it  be  only  permissive  in  its  terms. 

These  actions  were  commenced  in  the  superior  court  of 
New-York,  in  April,  1850,  and  both  presented  the  same  legal 
questions.  In  the  first,  a  recovery  was  sought  for  injuries 
done  to  Mrs.  Hutson  by  the  falling  of  a  carriage,  in  which 
she  was  riding,  into  a  chasm  made  in  the  construction  of  the 
Harlem  railroad,  in  Fourth  Avenue  in  the  city  of  New-York, 
The  second  action  was  for  injuries  done  to  the  carriage. 

The  accident  happened  December  12,  1849,  in  the  night, 
when  it  was  very  dark.  It  was  proved  that  the  excavation 
in  the  avenue  (which  was  thirty-five  or  forty  feet  deep)  was 
made  by  the  Harlem  Railroad  Company  several  years  prior 
to  the  accident ;  that  the  space  between  the  edge  of  the 
avenuj  and  the  curb-stone,  along  the  avenue,  was  from  six  to 
twelve  feet  wide,  and  the  accident  happened  at  the  narrowest 
place,  where  there  was  a  gully  washed  out  by  the  raifis, 
which  rendered  it  dangerous  for  a  carriage  to  pass.  It 
appeared  that  the  carriage  was  driven  as  closely  as  possible 
to  the  curb-stone.  The  court  charged  the  jury,  in  the  first 
case,  "  that  the  defendants  were  bound  to  keep  and  maintain 
the  highway  in  good  and  sufficient  repair,  so  that  carriages 
could  safely  pass  along ;  and  if  the  jury  were  satisfied  from 
the  evidence  that  the  defendants  had  failed  to  do  so,  and  that 
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the  injury  resulted  from  that  cause,  and  without  any  negli- 
gence or  want  of  care  on  the  part  of  the  driver  of  the 
carriage,  the  defendants  were  liable."  The  charge  in  the 
orther  case  was  to  the  same  effect.'  The  defendants'  counsel 
excepted  to  the  charge,  and  the  plaintiffs  recovered  in  each 
case.  Judgments  entered  on  the  verdicts  were  affirmed  by 
the  court  at  general  term  (5  Sand/.,  289),  and  the  defendants 
appealed  to  this  court. 

A.  J.  WUlard  for  the  appellants. 

L  The  appellants  are  charged  with  no  greater  duties  or 
responsibilities  in  regard  to  repairs  to  the  highways,  roads 
and  streets  of  the  city  of  New-York,  than  surveyors  of  high- 
ways are  in  England,  or  commissioners  and  overseers  of 
highways  in  this  state ;  accordingly,  they  are  not  liable  to  an 
action  for  damages  sustained  by  reason  of  their  neglect  to 
repair,  unless  such  an  action  is  given  by  statute.  1.  As  it 
regards  repairs  to  streets  and  roads,  the  mayor,  Ac,  of  New- 
York  are  commissioners  of  highways.  (Van  Schaack's  Laws, 
N.  Y.,  458,  547,  and  633;  Lam  N.  Y.,from  1773  to  1790, 
38,  fA.  23 ;  1  Qreerd.  Lam,  417 ;  2  Rev.  Lam,  342,  408.) 
2.  Surveyors  of  highways  in  England  have  the  same  duties 
and  responsibilities  as  commissioners  of  highways  in  this 
state,  and  yet  are  not  liable  to  an  action  for  neglect  to  repair. 
(Bartlett  v.  Crozier,  17  John.,  452 ;  Com%  Dig.,  tk.  Chemin, 
C,  38.)  3.  Nor  can  such  an  action  be  maintained  against 
commissioners  of  highways.  (Bartlett  v.  Crozier,  supra.) 

II.  The  circumstance  that  these  powers  are  vested  in  a 
municipal  corporation  does  not  vary  their  nature  nor  the 
responsibilities  growing  out  of  them.  1.  Municipal  corpora- 
tions, exercising  political  powers,  are  subject  td  the  same 
responsibilities  and  entitled  to  the  same  immunities  as 
public- officers.  (Bailey  v.  Mayor,  8p.,  of  N.  Y.,  3  Hill,  531, 
541.)  2.  There  is  no  distinction  in  this  respect  between  full 
corporations  and    quasi    corporations;    yet    towns,    when 
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charged  with  the  liability  to  repair,  are  not  answerable  at 
common  law,  in  an  action  for  damages,  for  neglect  of  their 
duty.  (Moore  v.  Leicester,  9  Mass.,  247  ;  Harwood  v.  Lowell, 
2  Law  Reporter,  N.  S.,  640 ;  Conmontoealth  v.  Springfield,  7 
Mass.,  9.) 

m.  Neither  the  charters  of  the  city  of  New-York,  nor  the 
statutes  of  the  colony  or  of  the  state,  have  imposed  an  absolute 
and  indispensable  necessity  to  repair  upon  the  corporation,  of 
such  a  nature  that  its  neglect  subjects  them  to  action. 

1.  The  grants  contained  in  the  charters  in  reference  to  streets 
and  highways  were  grants  of  political  powers  merely. 
(Kent's  City  Charter.)  2.  The  recitals  in  the  colonial  acts 
subsequently  passed,  and  the  acts  themselves,  show  that  it 
was  never  contemplated  that  the  corporation  should  make 
repairs  at  the  expense  of  the  corporation  treasury.  (See 
Laws  cited  above.)  3.  The  act  of  1812,  amplifying  and 
defining  the  powers  of  the  corporation  in  regard  to  land 
assessments,  carries  out  the  same  system  that  had  sub- 
sisted under  the  colonial  government.  (2  Rev.  Laws, 
342,  408.) 

IV.  The  corporation  of  New-York  have  not  such  a  certain 
and  absolute  duty  laid  upon  them,  of  repairing  the  streets 
and  roads,  as  to  render  them  subject  to  an  action  for  its 
neglect.  (Bartlett  v.  Crozier,  17  John.,  460.)  1.  The  illustra- 
tions of  that  certain  and  absolute  obligation  to  repair,  which 
carries  with  it  the  liability  to  an  action  for  its  neglect,  are 
found  in  the  following  cases :  When  one  is  bound  by  tenure 
or  prescription,  or  receives  a  toll  in  consideration  of  making 
such  repairs.  (Herdy  v.  Mayor,  Sfc.,  of  Lyme  Regis.,  b  Bing., 
91 ;  3  Barn.  Sf  Add.,  77,  S.  C. ;  1  Bing.  N.  C,  222,  S.  C.  in 
error;  Mayor  of  Lynn  v.  Turner,  Cowp.,  86 ;  Payne  v.  Par- 
tridge, 1  Shower,  255 ;  Russell  v.  Men  of  Devon,  2  Term  R.,  667.) 

2.  The  duty  of  the  corporation  is  modified  by  the  feet  that 
it  resides  in  them  as  a  political  power ;  from  the  exercise  of 
which,  they,  as  a  corporation,  derive  no  benefit,  nor  are 
they  entitled  to  any  compensation.    3.  It  is  further  modified 
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by  the  circumstance  that  the  corporation  are  clothed  with  a 
large  degree  of  discretion,  not  only  as  to  the  nature  of 
repairs  which  should  be  made,  but  as  to  the  expediency  of 
making  them  at  any  particular  time. 

V.  But  even  if  the  duty  of  making  repairs  rested  upon 
the  entire  corporation,  yet  its  neglect  does  not  involve  them 
in  the  consequence  of  being  subject  to  an  action  for  damages . 
(Russell  v.  Menof  Devon,  2  Term  R.,  667 ;  Bartlettv.  Crozier, 
17  John.,  439.) 

VI.  Even  if  there  has  been  a  neglect  of  duty  on  the  part 
of  the  corporation,  regarding  it  in  the  same  light  as  a  person 
holding  a  public  office,  yet  no  action  lies.  (Lane  v.  Cotton,  1 
Ld.  Raym.,  646 ;  1  SaXk.,  17,  S.  C;  Whkefield  v.  Lord  Lt 
Despencer,  Cowp.,  764.) 

E.  W.  Stoughton  for  the  respondents  Hutson  and  wife. 

The  defendants  are  liable  upon  two  grounds :  1.  Because 
by  accepting  their  charters  they  became,  by  the  conditions 
thereof,  bound  to  keep  the  public  streets  within  the  city  of 
New- York  in  repair,  and  as  a  consideration  for  this  they 
received,  by  force  and  virtue  of  such  charters,  grants  of 
valuable  property,  privileges  and  franchises.  (See  Charters  of 
1686,  1708,  1730  and  Amended  Charter  of  1830.)  Having 
accepted,  acted  under,  claimed  and  enjoyed  the  benefit  of 
these  charters,  the  defendants  are  bound  by  their  conditions, 
and  if  they  fail  to  perform  them,  are  liable  for  such  special 
damage  as  any  person  may  sustain  by  reason  thereof.  (Mayor 
of  Lynn  v.  Turner,  1  Cowp.,  86 ;  Payne  v.  Partridge,  1  Shower, 
255;  Henly  v.  Mayor,  §t.,  of  Lyme  Regis,  5  Bing.,  91; 
5  Barn,  and  Aid.,  77,  S.  C. ;  1  Bing.  N.  C,  222,  S.  C. ; 
Mayor,  Ifc.,  of  New-York  v.  Furze,  3  Hit  I,  612  ;  People  v. 
Corporation  of  Albany,  11  Wend.,  539 ;  Heacoctc  v.  Sherman, 
14  Wend.,  58 ;  Mayor,  Sfc.j,  of  New -York  v.  Bailey,  2  Denio, 
433  ;  Townsend  v.  Turnpike  Co.,  6  John.,  90 ;  Kent's  Notes 
to  Montgomery's  Charter,  6.)    2.  Because  it  is  their  duty,  as 
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public  officers,  to  keep  and  maintain  the  streets  of  the  city 
in  repair ;  and  for  this  purpose  they  are  empowered  to  raise 
sufficient  funds,  and  to  employ  all  necessary  officers  and 
servants.  If,  in  consequence  of  a  neglect  of  this  duty,  any 
person  suffers  special  damage,  he  is  entitled  to  the  usual 
common  law  remedies  for  the  recovery  thereof.  (See  the  cases 
above  cited,  and  oho  Williams9  case,  5  Coke,  73  ;  1  Coke's  Instir 
tutes,  56 ;  Fineuz  v.  Hovenden,  1  Cro.  Eliz.,  664;  Delmonico  v. 
Mayor,  8fc.,  of  N.  Y.,  1  Sandf.  S.  C.  R.,  222;  Jenner  v. 
Joliffe,  9  John.,  381 ;  AdsU  v.  Brady,  4  HUl,  630 ;  Lansing 
v.  Smith,  4  Wend.,  9 ;  Pierce  v.  Dart,  7  Cow.,  609 ;  Dygert  v. 
Schenck,  23  Wend.,  446.) 

C.  W.  Sandford,  for  the  respondents  Carlin  and  Harriman, 
cited  the  above  cases,  and  also  Bailey  v.  The  Mayor,  ifc., 
of  New-York  (3  JEff,  631),  Rochester  Lead  Co.  v.  City  of 
Rochester  (3  Comst.,  463),  Mayor,  S(C.,  of  Albany  v.  Ounliff 
(2  Comst.,  165). 

Mason,  J.  The  simple  question  is  presented  in  these 
cases  whether  the  defendants,  who  have  negligently  suffered 
a  public  street  in  the  city  of  New-York  to  be  and  remain 
out  of  repair,  are  liable  for  damages  sustained  by  the  plain- 
tiffs whilst  carefully  driving  along  such  street,  their  carriage 
being  overset,  and  the  bad  condition  of  the  road  being 
the  sole  cause  of  the  injury  thereby  sustained.  It  is  insisted 
on  the  part  of  the  plaintiffs  that  the  defendants  are  liable, 
because  it  is  their  duty  as  a  public  municipal  corporation 
to  keep  and  maintain  the  streets  of  the  city  in  proper  repair; 
and  secondly,  upon  the  ground  that  if  this  should  not  be 
deemed  a  street  in  the  strict  sense  of  the  term,  within  the 
meaning  of  the  statutes  in  reference  to  the  city  of  New- 
York,  yet  that  as  the  defendants  as  a  corporation  have  been 
from  a  very  early,  period  commissioners  of  highways  in  and 
for  that  city,  whose  duty  it  is  to  keep  and  maintain  the 
highways  of  the  city  in  repair,  and  have  accepted  the  city 
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charter  with  all  its  franchises,  the  same  duty  was  imposed 
.upon  them  by  tbe  conditions  of  the  charter. 

It  must,  however,  be  considered  as  admitted  by  the  plead- 
ings that  these  injuries  were  received  upon  one  of  the  public 
streets  of  the  city.  That  this  street  at  the  place  in  question 
was  subject  to  the  control  of  the  defendants  as  a  municipal 
corporation  must  be  conceded.  The  setting  the  curb  and 
gutter  stones  by  the  defendants  was  done  in  virtue  of  the 
power  conferred  by  §  175,  2  R.  L.,  407,  and  in  their  muni- 
cipal character.  The  defendants  therefore  possessed  this 
extraordinary  power,  and  over  this  street.  They  owned  the 
fee  of  the  land,  and  held  it  in  trust  for  the  public  as  a  street, 
with  a  franchise  in  themselves  conferred  for  public  purposes, 
authorising  them  to  maintain  and  keep  the  same  in  repair, 
and  to .  defray  the  expenses  thereof  by  assessments  upon 
the  adjacent  owners  or  occupapts,  or  upon  the  lots  them- 
selves. It  wad  that  this  might  and  should  be  done  that 
these  powers  were  conferred  upon  the  defendants.  It 
requires  no  argument  to  prove  that  it  is  the  duty  of  the 
defendants  to  see  that  the  public  streets  of  this  densely 
crowded  city  ate  kept  in  repair ;  for  where  a  public  body 
is  clothed  by  statute  with  power  to  do  an  act  which  concerns 
the  public  interests,  the  execution  of  the  power  may  be 
insisted  on  as  a  duty,  though  the  statute  conferring  it  be 
Qoly  permissive  ip.  terms.  (The  Mayor,  Sft.,  of  the  city  of  New- 
York  v.  Furze,  3  Hill,  612.)  It  was  held  in  this  cade  that 
the  corporation  of  the  city  of  New- York  were  bound  to 
repair  the  sewers,  basins  and  culverts  in  the  streets,  con- 
structed for  carrying  off  the  water,  and  that  if  an  inhabitant 
be  injured  by  reason  of  their  neglect  in  this  respect  he  may 
h&ve  his  action  against  them  for  his  damages.  I  am  not 
able  to  distinguish  that  case  from  those  under  consideration. 
The  liability  in  both  cases  rests  upon  one  of  the  plainest 
principles  of  law.  It  is  baaed  upon  the  defendants'  negli- 
gence in  not  performing  a  plain  and  absolute  duty,  in  conse- 
quence of  which  the  plaintiffs  have  received  this  injury. 
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The  case  of  Furze  was  decided  more  than  ten  years  ago, 
and  has  ever  since  been  regarded  as  the  settled  law  in  regard 
both  to  the  defendants'  duty  and  liability  in  reference  to  the 
public  streets  of  that  city.  The  case  of  Adsit  and  others  v. 
Brady  (4  Hill,  630)  is  the  same  in  principle.  It  is  declared  in 
that  case  that  when  an  individual  sustains  an  injury  by  the 
misfeasance  or  nonfeasance  of  a  public  officer  who  acts  or 
omits  to  act  contrary  to  his  duty,  the  laW  gives  redress  to  the 
injured  party  by  an  action  adapted  to  the  nature  of  the 
case.  It  was  held  in  that  case  that  a  superintendent  of 
repairs  rendered  himself  liable  to  persons  sustaining  damage 
in  consequence  of  a  sunken  boat,  obstructing  the  navigation 
of  the  canal,  being  suffered  to  remain  there  by  the  superin- 
tendent ;  that  the  statute  made  the  duty  of  the  superinten- 
dent to  keep  his  section  of  the  canal  in  proper  repair,  and 
that  for  neglect  to  perform  that  duty  the  law  rendered  him 
liable  to  an  action  in  behalf  of  an  aggrieved  party.  The 
duties  of  this  corporation  in  regard  to  keeping  the  streets 
and  sewers  of  the  city  in  repair  are  both  prescribed  in  the 
same  section.  (Laws  of  1813,  407,  §  175.)  Although  its 
language  is  that  of  permission  and  not  of  command,  yet  in 
its  nature  it  is  plainly  imperative.  (3  Hill,  615? ;  1  Denio,  601.) 
In  the  latter  case  the  court  say  it  is  equivalent  to  an  express 
enactment  that  it  shall  be  the  duty  of  the  mayor,  aldermen, 
&c.,  to  make  all  needful  sewers,  Ac.  They  add  that,  admit- 
ting that  there  is  a  discretion  confided  to  them  in  regard  to 
constructing  drains  and  sewers  in  the  first  instance,  yet 
when  they  have  constructed  them,  the  duty  is  imperative 
to  keep  them  in  repair.  This  court  has  recognized  the 
liability  of  municipal  corporations  in  such  cases,  in  The 
Rochester  White  Lead  Co.  v.  The  city  of  Rochester  (3  Comst., 
464),  in  which  it  is  affirmed  that  where  a  duty  purely  min- 
isterial is  violated  or  negligently  performed  by  a  municipal 
corporation,  the  party  aggrieved  may  have  redress  by  action ; 
and  the  defendants  in  that  case  were  held  liable  for  negli- 
gence in  the  construction  of  a  culvert.  There  can  be  no 
Sbl.— Vol.V.  22 
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difference  in  their  liability  for  negligence  in  constructing  it 
and  for  negligence  in  not  keeping  it  in  repair.  The  liability 
in  both  cases  rests  upon  the  omission  to  perform  a  plain 
duty. 

It  would  be  a  waste  of  time  to  examine  all  the  cases 
referred  to  by  the  court  below  and  the  counsel  upon  the 
argument.  Many  of  them  have  little  to  do  with  the  ques- 
tion. There  is  a  class  of  cases  in  which  both  public  officers 
and  public  bodies  have  been  held  not  to  be  liable  for  an 
omission  to  keep  highways  in  repair.  They  are  cases  how- 
ever where  the  powers  have  been  so  limited  to  accomplish 
the  object  that  the  courts  have  considered  their  duty  resting 
in  too  much  doubt  to  render  them  liable,  or  that  the  duty 
was  not  imposed  at  all,  by  an  omission  to  give  them  the 
means  necessary  to  accomplish  the  object.  The  cases  under 
consideration  are  free  from  any  such  difficulty.  The  defen- 
dants, as  we  have  shown,  are  possessed  of  the  most  complete 
powers  in  this  respect. 

I  am  clearly  of  the  opinion  that  the  judgment  of  the 

court  below  is  right  and  should  be  affirmed. 

i 

Tagoabt,  J.,  dissented  from  the  foregoing  conclusions. 
All  the  other  judges  concurring, 

Judgment  affirmed* 
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An  exception  to  the  decision  of  a  judge  admitting  testimony  objected  to,  is 

not  available,  unless  material  testimony  was  admitted  which  would  be 

embraced  in  the  objection. 
One  who  has  indemnified  the  sheriff  for  taking  property  by  virtue  of  an 

execution  is  not  a  competent  witness  for  the  sheriff  in  defence  to  a  s?it 

against  him  for  such  taking. 
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The  person  indemnifying  the  sheriff,  in  such  case,  is  the  person  "  for  whose 

immediate  benefit  the  suit  is  defended,"  within  §  899  of   the  Code  of 

Procedure. 
It  is  not  error  for  the  judge  at  the  trial  to  allow  the  jury,  when  they  retire 

for  deliberation,  to  take  with  them  a  deposition  read  on  the  trial. 
A  general  exception  to  a  charge  to  the  jury  is  not  available,  if  *any  part  of 

the  charge  is  correct 

This  was  an  action  of  replevin,  commenced  in  the  supreme 
court  in  July,  1847,  and  was  tried  at  a  circuit  in  the  city  of 
New-York,  in  July,  1848,  and  a  verdict  rendered  for  the 
defendant.  The  case  having  been  transferred  according  to 
the  statute  to  the  superior  court  of  the  city  of  New-York, 
in  January,  1850,  a  new  trial  was  granted  at  a  general  term 
of  that  court  in  May  of  the  same  year.  The  second  trial 
was  had  in  the  superior  court  in  March,  1851,  before  Mr. 
Justice  Paine  and  a  jury. 

The  declaration  alleged  a  taking  of  certain  property  in 
May,  1847,  by  the  defendant,  as  sheriff  of  Queens  county, 
out  of  the  possession  of  one  Scott,  at  Hempstead  in  that 
county,  by  virtue  of  an  execution  against  Scott  in  favor  of 
Dwight,  Beals  &  Go.  The  plaintiff  claimed  as  mortgagee  of 
Scott,  and  gave  in  evidence  upon  the  trial  a  chattel  mortgage 
from  Scott  to  the  plaintiff,  dated  February  2,  1847,  and  filed, 
as  required  by  the  statute,  February  19,  1847,  by  which  he 
mortgaged  to  the  plaintiff  the  property  in  question,  to  secure 
the  payment  of  the  sum  of  $1000. 

The  defendant  pleaded  non  cepit,  and  the  ground  of  his 
defence  was  that  the  mortgage  was  fraudulent,  by  reason  of 
the  mortgagee  not  taking  immediate  possession. 

Upon  the  trial  the  plaintiff  called  as  a  witness  John  A* 
Smith,  a  partner  of  the  plaintiff  in  the  firm  of  Caleb  Smith  & 
Co.  The  witness  being  examined  as  to  the  accounts  of  that 
firm,  looked  at  a  paper  in  his  hand,  which  he  said  was 
extracts  from  entries  in  their  books.  The  defendant  objected 
to  his  looking  at  or  testifying  from  such  paper,  without  the 
production  of  the  books  themselves ;  and  the  objection  being 
overruled-,  the  defendant  excepted.    It  does  not  appear  upon 
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the  bill  of  exceptions  that  any  testimony  was  given  by  the 
witness  after  this  objection  was  made. 

Edmund  Dwight  was  called  as  a  witness  for  the  defendant, 
and  testified  that  he  was  a  member  of  the  firm  which  had 
recovered  the  judgment  under  which  the  levy  complained  of 
was  made,  and  that  the  judgment  had  been  assigned  to  him 
by  the  firm ;  that  he  was  the  claimant  of  the  property  levied 
upon,  and  had  indemnified  the  sheriff.  The  witness  was 
thereupon  objected  to  by  the  plaintiff:  the  court  held 
him  incompetent  and  excluded  him,  and  the  defendant 
excepted. 

The  judge  charged  the  jury  upon  several  matters  of  law, 
and  the  defendant  took  an  exception  "  to  the  charge,  and  to 
each  part  of  it." 

The  deposition  of  Henry  W.  Scott,  taken  upon  commis- 
sion in  New  Jersey,  had  been  read  in  evidence  by  the 
plaintiff  On  the  retirement  of  the  jury,  tiie  court  allowed 
this  deposition  to  be  taken  out  with  them,  and  the  defendant 
excepted.    The  jury  found  a  verdict  for  the  plaintiff. 

A  motion  to  set  aside  the  verdict  upon  the  exceptions 
was  refused  at  general  term,  and  the  defendant  appealed  to 
this  court 

David  Dudley  Field  for  the  appellant 
Ata  Child  for  the  respondent 

Mason,  J.  The  bill  of  exceptions  in  this  case  is  so  imper- 
fectly drawn  that  it  is  very  difficult  to  determine  with  any 
degree  of  certainty  the  precise  bearing  of  the  two  first 
exceptions  upon  the  case.  As  the  question  is  presented  by 
the  bill,  it  is  not  important  to  inquire  whether  the  court  was 
right  or  wrong  in  holding  that  the  witness  Smith  might  look 
at  the  paper  he  held  in  his  hand,  for  the  reason  that  it  does 
not  appear  that  he  testified  from  such  paper,  nor  that  he 
gave  any  material  evidence  in  the  case,  nor  in  feet  that  he 
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gave  the  least  particle  of  evidence  after  this  objection  was 
raised. 

The  principal  exception  presented  by  the  bill  is  to  the  ruling 
of  the  court  in  excluding  the  witness  Dwight  on  the  ground 
of  interest.  The  question  here  is,  whether  under  the  cir- 
cumstances this  action  can  be  said  to  be  defended  for  the 
immediate  benefit  of  Dwight  The  398th  section  of  the  Code 
provides  that  no  person  offered  as  a  witness  shall  be  excluded 
by  reason  of  his  interest  in  the  event  of  the  action ;  and 
§  399  provides  that  the  preceding  section  shall  not  apply  to 
a  party  to  the  action,  nor  to  any  person  for  whose  immediate 
benefit  it  is  prosecuted  or  defended,  &c  These  sections  are 
taken  substantially  from  the  6  and  7  Victoria,  commonly 
called  Lord  Dcnman's  Act.  The  courts  in  England  have 
given  the  same  construction  to  that  act  which  our  courts 
have  to  these  sections  of  our  Code.  (6  Adol.  Sf  Ell.,  N.  &, 
937;  3  Man.,  Or.  Sf  Scott,  299;  3  Comst.,  489;  11  Barb., 
645 ;  2  Sandf.  &  C.  JJ.,  686.)  The  general  scope  of  the 
act  is  to  allow  the  examination  of  all  persons  as  witnesses 
except  the  party  for  whose  immediate  benefit  the  action  is 
prosecuted  ofc  defended.  The  act  does  not  allow  the  formal 
party  to  the  record  to  be  called,  nor  any  person  who,  though 
not  the  formal  party,  yet  is  substantially  so.  Dwight,  the 
witness,  is  not  a  formal  party  to  this  action,  yet  he  is  sub- 
stantially the  party  defendant.  The  defendant  as  sheriff,  is 
certainly  not  defending  this  suit  for  his  own  benefit,  either 
directly  or  indirectly.  He  loses  nothing  if  the  plaintiff 
recovers  and  holds  this  property ;  and  if  the  defendant  suc- 
ceeds and  holds  it  by  virtue  of  his  levy,  it  is  not  for  his  own 
benefit,  but  for  that  of  Dwight,  the  party  for  whom  he  acts. 
la  this  case,  indeed,  the  defence  is  made  under  an  express 
indemnity  from  Dwight.  It  is  therefore  for  every  substantial 
purpose  his  action. 

The  defendant,  as  sheriff,  has  such  a  special  property  by 
virtue  of  his  levy  as  will  enable  him  to  maintain  trespass 
or  trover  against  a  stranger  who  wrongfully  interferes  with 
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the  property.  (2  Saunders,  47,  note  I;  6  Mod.,  298 ;  2  Hall, 
425;  1  Cow.,  322;  11  John.,  529;  6  John.,  195;  12  John., 
403;  14  John.,  352;  1  Caines'  R.,  14;  20  Wend.,  4;  16 
Wend.,  568.)  All  the  cases  hold  that  the  action  by  the 
officer,  in  virtue  of  his  levy,  goes  upon  a  special  property 
acquired  and  liability  over  to  the  plaintiff  for  the  amount 
of  the  levy.  (Watson's  Office  of  Sheriff,  190,191,  and  cases 
died;  16  Wend.,  586,  and  cases  above;  3  Barb.,  499.)  I 
know  it  was  held  in  the  case  of  Barker  v.  Mathews  (1  Denio, 
335),  that  a  plaintiff  in  a  judgment,  who  has  procured  an 
execution  to  be  issued  and  levied  upon  personal  property 
of  the  defendant,  cannot  sustain  an  action  against  a  wrong- 
doer for  taking  such  property  out  of  the  possession  of  the 
officer.  There  are  no  authorities  referred  to  by  the  court 
to  sustain  this  decision,  and  I  think  its  soundness  may  well 
be  questioned  upon  principle,  as  it  certainly  can  upon 
authority.  (8  Bac.  Ab.,  Bouv.  ed.,  581,  tit.  Rescue,  A,  and  cases 
cited;  3  Barb.,  523.)  All  the  oases  hold,  however,  that 
the  sheriff  acts  for  and  in  behalf  of  the  plaintiff  in  the 
execution,,  and  that  the  plaintiff  is  the  substantial  party, 
the  one  immediately  and  directly  interested  in  the  levy  and 
the  property  or  money  acquired  by  virtue  thereof.  Dwight, 
therefore,  being  the  party  for  whose  immediate  benefit  this 
action  is  defended,  was  not  a  competent  witness  for  the 
defendant,  and  the  court  was  right  in  excluding  his  testi- 
mony. 

The  exception  to  the  charge  cannot  avail  the  defendant, 
as  it  was  a  general  exception,  and  some  of  the  propositions 
in  the  charge  were  unquestionably  right.  (8  Wend.,  109.) 

The  only  remaining  question  presented  by  the  bill  of 
exceptions  is  whether  the  court  below  erred  in  allowing  the 
jury,  when  they  retired  to  deliberate  upon  their  verdict,  to 
take  with  them  to  their  room  the  deposition  of  H.  W. 
Scott.  The  question  has  often  arisen  on  motions  to  set 
aside  the  verdict,  when  the  jury,  without  the  knowledge 
or  consent  of  the  court,  have  taken  papers  with  them  on 
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retiring  to  their  room.  The  rule  seems  to  be  very  well 
settled  that  the  jury  may  not  carry  with  them  any  writings 
which  were  not  given  in  evidence  (Tried*  per  pais,  357  ;  11 
Fetersd.,  744),  unless  it  be  exemplifications  or  deeds  under 
seal  (Gilb.  Ev.,  A.  D.  1756,  17-19) ;  and  yet  it  is  held 
that  if  they  are  not  read  by  any  of  the  jury  it  is  no  cause 
for  setting  aside  their  verdict.  (3  John.,  252;  17  John., 
323 ;  7  Pick.,  306.)  It  is  said  in  books  of  very  high 
authority  that  if  the  jurors,  when  they  go  from  the  bar  to 
consider  of  their  verdict,  without  the  leave  of  the  court 
take  with  them  any  testimony  which  has  been  given  in 
evidence,  they  are  guilty  of  a  misdemeanor,  but  that  the 
verdict  is  good.  (Roll.  Ab.,  714 ;  1  Inst.,  227 ;  Cro.  Eliz., 
411 ;  12  Mod.,  520  ;  Rex  v.  Burdett,  1  Ld.  Raym.,  148 ;  10 
Bac.  Ab.,  Bono,  ed.,  316,  tit.  Verdict,  H.)  Judge  Cowen, 
in  some  obiter  remarks  in  the  case  of  The  Farmers  and  Manu- 
facturers7 Bank  v.  Whinfield  (24  Wend.,  428),  seems  to  think 
the  rule  is  otherwise  both  in  England  and  in  this  state.  I 
have  examined  with  some  care  the  reports  of  Westminster 
Hall,  as  well  as  of  this  state,  and  have  not  been  able  to  find 
a  case  where  the  courts  have  set  aside  a  verdict  when  the 
jury  have  by  direction  of  the  court  been  permitted  to  take 
to  their  room  a  paper  which  had  been  given  in  evidence  in 
the  cause.  The  applications  to  the  courts  in  these  cases 
have  been  by  way  of  motion  to  set  aside  the  verdict  for 
misconduct  of  the  jury  in  taking  papers  with  them  to  their 
room  without  the  direction  or  leave  of  the  court ;  and  Mr. 
Graham,  in  his  treatise  on  New  Trials,  thinks  it  should  be 
left  to  the  sound  discretion  of  the  judge  upon  the  trial  (p. 
80).  I  do  not  think  there  was  error  in  allowing  this  depo- 
sition to  be  taken  by  the  jury,  and  am  of  opinion,  there- 
fore, that  the  judgment  should  be  affirmed. 

Ruggles,  Ch.  J.,  and  Willabd,  Morse  and  Taggabt, 
Js«,  concurred  in  the  above  conclusions. 
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Gardiner  and  Johnson,  Js.,  dissented;   holding  that 
Dwight  was  a  competent  witness. 

Denio,  J.,  did  not  hear  the  argument. 

Judgment  affirmed. 


9    176 

156    471 


The  People  against  Norton. 

The  late  court  of  chancery  had  power  by  its  general  authority,  Independent 
of  any  special  statute,  to  remove  a  trustee  on  good  cause  shown,  and  to 
substitute  another  in  his  stead. 

Whether  such  removal  and  appointment,  made  upon  petition,  without  bill,  was 
regular  or  not,  the  surety  of  the  substituted  trustee  can  make  no  objection 
on  that  ground,  in  a  suit  upon  the  bond  given  to  secure  the  faithful  execu- 
tion of  the  trust. 

Neither  can  the  surety  object,  in  such  an  action,  that  some  of  the  persons 
interested  in  the  trust  estate  were  not  parties  in  the  proceedings  for  the 
appointment  of  a  new  trustee. 

The  trustee  having  obtained  the  trust  estate  by  virtue  of  the  appointment, 
neither  he  nor  his  surety  can  avoid  accounting  for  it  by  reason  of  any  irre- 
gularity in  the  proceedings. 

Where  the  plaintiffs  on  a  trial  before  a  referee  read  as  evidence  of  certain 
facts,  without  objection,  a  part  of  the  defendant's  answer,  those  facts  were 
properly  regarded  by  the  referee  as  established,  although  they  were,  denied 
by  the  reply,  and  the  answer  could  not,  therefore,  if  objected  to,  have  been 
read  as  evidence  of  them. 

Where  a  bond  of  a  trustee  and  his  surety  was  given  to  "  the  people  of  the 
State  of  New-York,"  for  the  benefit  of  those  interested  in  the  thrust  estate, 
an  action  on  the  bond  was  properly  brought  in  the  name  of  the  people,  they 
being  "  trustees  of  an  express  trust,"  within  the  meaning  of  §  113  of  the 
Code  of  Procedure. 

Where  the  trust  estate  consisted  of  a  house  and  lot,  subject  to  the  lien  of  a 
mortgage,  and  the  trustee,  for  his  own  convenience,  and  not  for  the  advan- 
tage of  the  estate,  sold  the  property  subject  to  the  mortgage  for  less  than 
its  value,  and  the  property  on  a  foreclosure  sold  for  less  than  the  sum  due 
on  the  mortgage ;  it  was  Held  that  the  surety  of  the  trustee,  after  the 
death  of  the  latter,  was  liable  on  his  bond  for  the  surplus  valae  of  the 
property  at  the  time  of  the  trustee's  sale,  beyond  the  amount  of  the 
incumbrance,  together  with  interest  on  such  surplus. 
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This  action  was  brought  in  the  superior  court  of  New- 
York  on  a  bond  dated  October  21, 1844,  executed  by 'Benny 
Lynch  as  principal  and  John  L.  Norton  as  surety,  in  the 
penalty  of  $10,000,  to  the  people  of  the  State  of  New-York* 
The  bond  recites  that  on  the  10th  of  November,  1826, 
Norton  transferred  to  Robert  White  and  Edward  A.  Nicoll 
certain  bonds  and  mortgages  in  trust  for  Mary  O.  Lynchr 
the  wife  of  Henry  Lynch;  and  in  case  she  should  die  in  the 
lifetime  of  her  husband  without  making  any  disposition  of 
the  trust  property  by  will  or  by  instrument  in  the  nature 
of  a  will,  the  trustees  were  to  pay,  appropriate  and  divide 
one  equal  half  part  of  the  trust  estate  to  Henry  Lynch,  the 
husband,  and  the  other  half  to  the  issue  of  Mary  Lynch, 
the  wife ;  that  Mary  Lynch  died  without  having  made 
any  disposition  of  the  trust  estate,  leaving  her  husband 
surviving,  and  six  children,  of  whom  Mary,  the  Wife  of 
William  0.  Bolton  was  one,  and  Adele,  the  wife  of  William 
Watson,  was  another. 

The  bond  further  recited  that  the  trust  estate  then  con- 
sisted of  a  bond  and  mortgage  to  secure  the  payment  of 
$10,000  and  the  interest  thereof,  one  moiety  of  which  by  the 
terms  of  the  aforesaid  trust  belonged  to  Henry  Lynch  ot 
his  assigns,  and  the  other  moiety  thereof  to  the  said  six 
children  of  Mary  Lynch  deceased;  that  the  trustees, 
White  and  Nicoll,  had  presented  their  petition  to  the  vice- 
chancellor  of  the  first  circuit,  praying  to  be  relieved  froin 
the  trust,  and  that  such  proceedings  had  been  thereupon 
had,  that  an  order  had  been  duly  made  substituting  and 
appointing  Henry  Lynch  in  the  place  and  stead  of  White 
and  Nicoll,  upon  his  executing  and  filing  a  bond  with 
sufficient  surety  for  the  faithful  performance  of  his  duty  as 
such  trustee.  The  condition  of  the  bond  was  that  Heniy 
Lynch  should  faithfully  perform  his  said  trust,  and  should 
observe  all  such  orders  as  should  be  made  by  the  court  of 
chancery  in  the  premises  in  relation  to  the  said  trust. 
Mary  Lynch,  his  wife,  died  before  her  husband  became  the 

Sel.  —  Vol.  V.  23 
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trustee.    Henry  Lynch  died  insolvent  in  1846,  without 
leaving  a  will. 

The  cause  was  tried  before  a  referee,  who  reported  that 
$833.33  was  due  to  the  plaintiffs,  on  the  ground  that  the 
trust  property  had  been  sold  by  Lynch  and  the  defendant 
for  $2500,  and  that  the  share  of  Mrs.  Bolton  and  Mrs. 
Watson,  for  whose  benefit  the  action  was  brought,  amounted 
to  the  first  mentioned  sum.  The  court  at  general  term 
sustained  this  report,  and  the  defendant  appealed.  Other 
facts  in  the  case  are  sufficiently  stated  in  the  opinion. 

N.  Hill,  Jr.,  for  the  appellant. 

W.  Walton  for  the  respondents. 

Bugglb8,  Ch.  J«,  delivered  the  opinion  of  the  court. 

The  court  of  chancery  had  general  jurisdiction  of  all 
cases  of  trust ;  and  had  the  power  by  its  general  authority, 
independent  of  any  statute,  to  displace  a  trustee  on  good 
cause  shown,  and  to  substitute  another  in  his  stead.  It  is 
said  that  this  must  in  all  cases,  according  to  the  course  and 
practice  of  that  court,  be  done  by  bill  and  not  upon  petition. 
But  a  departure  from  the  usual  practice  of  the  court  in 
doing  an  act  which  the  court  has  authority  to  do,  does  not 
render  the  act  void.  It  may  be  irregular  or  erroneous,  and 
upon  a  direct  proceeding  may  be  set  aside  or  reversed ;  but 
its  validity  cannot  be  questioned  in  a  collateral  action. 

It  does  not  appear  that  the  court  of  chancery,  in  substi- 
tuting Lynch  as  trustee  in  the  place  of  White  and  Nicoll, 
acted  or  professed  to  act  by  authority  of  the  statute  in  rela- 
tion to  trusts  of  real  estate,  or  otherwise  than  by  virtue 
of  its  general  jurisdiction  in  matters  of  trust.  The  true 
point  of  the  objection  to  the  validity  of  the  change  of  the 
trustee  seems  to  be  this :  that  it  does  not  appear  by  the 
recital  in  the  bond  that  the  cestui*  que  trust  were  parties  to 
or  had  notice  of  the  proceeding.    But  this  is  an  objection 
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which  neither  the  trustee  nor  his  surety  can  be  allowed  to 
make.  Lynch  got  possession  of  the  trust  estate  under  the 
proceeding  by  color  of  which  he  claimed  to  be  trustee,  and 
Norton  voluntarily  undertook  as  his  surety  that  he  should 
faithfully  administer  the  trust.  If  the  proceeding  was 
irregular  for  want  of  notice  to  the  children  of  Mrs.  Lynch, 
they  might  object  to  it  in  a  proper  manner  for  that  cause ; 
but  Lynch,  after  having  obtained  the  property  upon  the 
pretence  of  being  the  trustee,  cannot  be  permitted  to  deny 
his  liability  to  account  as  such.  The  defendant,  who  volun 
tarily  became  his  surety  in  order  that  he  might,  take  the 
trust  property,  is  for  a  like  reason  precluded  from  denying 
his  liability  as  surety.  The  order  for  changing  the  trustee 
and  the  bond  given  in  pursuance  of  it  must  therefore  be 
regarded  as  valid ;  and  the  defences  in  the  answer  which 
related  to  this  point  were  properly  overruled. 

The  next  question  is  whether  the  bond  can  be  prosecuted 
in  the  name  of  the  people,  or  whether  it  must  be  sued  in 
the  names  of  those  beneficially  interested.  According  to 
the  Code  of  1849  (§  111),  "  Every  action  must  be  prosecu- 
ted in  the  name  of  the  real  party  in  interest,  except  as 
otherwise  provided  in  $  113."  By  §  113,  "An  executor  or 
administrator,  a  trustee  of  an  express  trust,  or  a  person 
authorized  by  statute,  may  sue  without  joining  with  him 
the  persons  for  whose  benefit  the  suit  is  prosecuted.9'  The 
plaintiffe  in  this  case  were  trustees  of  an  express  trust  within 
the  meaning  of  $  113.  The  duty  of  holding  the  bond  for 
the  benefit  of  the  children  of  Mary  Lynch  appears  plainly 
by  the  recitals  in  the  bond  itself.  Money  collected  on  the 
bond  in  the  name  of  the  people  is  collected  for  these  chil- 
dren, and  a  court  of  equity  directs  it  to  be  paid  to  them  as 
a  matter  of  course.  This  construction  of  the  Code  of  1849 
is  confirmed  by  the  Code  of  186] ,  in  which,  by  an  amend- 
ment to  $  113,  it  is  declared  that  "  a  trustee  of  an  express 
trust  within  the  meaning  of  that  section  shall  include  a 
person  with  whom  or  in  whose  name  a  contract  is  made 
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for  the  benefit  of  another."  The  action  therefore  was 
rightly  brought  in  the  name  of  the  people. 

The  next  matter  to  be  disposed  of  is  the  decision  of  the 
referee  upon  the  motion  for  a  nonsuit.  The  plaintiffs,  on 
the  hearing,  read  in  evidence  a  portion  of  the  answer, 
which  appears  to  have  been  relied  upon  by  the  defendant 
98  constituting  one  separate  and  entire  defence  to  the  action. 
The  facts  there  stated  were  denied  by  the  plaintiffs  in  their 
reply,  and  could  not  therefore  have  been  received  as 
evidence  if  they  had  been  objected  to  by  the  defendant. 
No  such  objection,  however,  was  made.  In  support  of  his 
potion  for  the  nonsuit,  the  defendant  insisted  that  upon 
tips  part  of  the  answer  and  Bibby's  evidence,  the  plain tiffe 
had  no  cause  of  action  whatever  against  him.  The  question 
now  is  whether  he  was  right  in  that  position.  I  think  he 
was  mistaken. 

The  part  of  the  answer  in  question  states  in  substance 
that  White  and  Nicoll  while  they  were  trustees,  by  the 
consent  of  Henry  Lynch  and  wife,  applied  the  whole  of  the 
trust  fund  in  their  hands  in  part  payment  for  a  house  and 
lot  known  as  No.  88  Prince-street,  New- York,  purchased  for 
the  benefit  of  Mary,  the  wife  of  Henry  Lynch.  That  the 
deed  for  said  house  was  at  the  request  of  Lynch  and  wife, 
and  of  White  and  Nicoll,  taken  in  the  name  of  the  defendant 
Norton,  for  the  benefit  of  the  trust  estate ;  but  that  the 
conveyance  to  Norton  was  subject  to  a  mortgage  of  $11,000, 
and  that  the  trust  estate  in  which  Lynch  and  his  wife  and 
children  were  interested,  consisted,  when  Lynch  was 
appointed  trustee,  of  this  house  and  lot  subject  to  the 
mortgage  above  mentioned ;  and  that  this  was  the  only  trust 
property  which  passed  to  Henry  Lynch  by  virtue  of  his 
appointment  as  trustee.  That  in  1848  the  mortgage  for 
$13,000  was  foreclosed  and  the  house  and  lot  sold  to  G.  G. 
Howland  for  a  sum  less  than  was  due  on  the  mortgage, 
leaving  a  deficiency  of  $300,  for  which  there  was  a  decree 
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against  Norton  personally,  and  that  the  trust  estate  wa§ 
therefore  all  lost 

The  testimony  of  Bibby,  a  witness  introduced  by  the 
plaintiffs,  is  mainly  consistent  with  this  answer ;  but  he 
states  important  facts  which  the  answer  wholly  omits. 

The  answer,  the  documentary  evidence  and  Bibby's  testi- 
mony make  out  the  following  facts : 

In  1837,  while  White  and  Nicoll  were  trustees,  the 
trust  fund,  amounting  to  $10,000  and  some  interest 
thereon,  was  applied  to  the  purchase  from  Gouverneur 
Bibby  of  the  house  and  lot  in  Prince-street,  the  price  of 
which  was  $26,000.  It  was  purchased  subject  to  a  mort- 
gage of  $10,000,  which  was  left  upon  it  as  an  incumbrance, 
and  counted  as  part  of  the  purchase  money.  Bibby 
regarded  the  sale  as  made  to  Henry  Lynch,  but  the  convey- 
ance was  made  to  Norton,  who  held  it  for  the  benefit  of  the 
trust  estate.  In  1843  the  mortgage  for  $10,000  was  taken 
tip  and  a  new  one  executed  by  Norton  to  the  executors  of 
Laurent  Salles  for  $11,000.  What  use  was  made  of  the 
difference  between  the  two  mortgages  ($1000),  does  not 
appear.  In  October,  1844,  Lynch  was  appointed  the  trustee 
and  gave  the  bond  for  the  performance  of  the  trust  with 
Norton  as  his  surety.  It  is  recited  in  this  bond  that  the 
trust  estate  then  consisted  of  a  bond  and  mortgage  for 
$10,000  and  the  interest  thereof,  one-half  of  which 
belonged  to  Henry  Lynch,  and  the  other  half  to  the  children 
of  his  wife.  The  bond  is  admitted  in  the  first  part  of  the 
.defendant's  answer  by  reference  to  the  subsequent  part  in 
which  it  is  set  forth  at  large.  It  appears,  however,  in 
point  of  fact  that  there  was  no  ■  such  bond  and  mortgage 
belonging  to  the  trust  estate,  but  that  the  trust  estate, 
whatever  it  was,  had  been  applied  to  the  purchase  of  the 
house  in  Prince-street,  before  the  bond  of  Lynch  and 
Norton  for  the  faithful  performance  of  the  trust  was 
executed.  On  the  23d  of  May,  1845,  Norton  sold  and 
conveyed  the  house  and  lot  in  Prince-street  to  Bibby  for  the 


182  CASES  IN  THE  COURT  OF  APPEALS. 

The  People  against  Norton. 

nominal  consideration  of  one  dollar,  but  in  fact  for  $2500  over 
and  above  the  amount  due  on  the  mortgage  of  $11,000 
then  remaining  on  the  premises.  The  conveyance  of  the 
property  was  made  subject  to  that  mortgage.  Lynch  repre- 
sented himself  to  be  the  owner  of  the  house  and  lot,  and 
that  Norton  with  his  assent  could  convey  it.  Lynch 
received  the  $2500.  That  he  received  it  with  Norton's 
assent  is  apparent  from  the  fact,  admitted  in  Norton's  answer, 
that  Norton  held  the  title  for  the  benefit  of  the  trust  estate 
of  which  Lynch  was  trustee.  The  conveyance  by  Norton 
to  Bibby,  and  the  payment  by  Bibby  to  Lynch  of  $2500 
therefor,  are  material  facts  omitted  in  Norton's  answer,  but 
proved  by  the  production  of  the  deed  and  by  Bibby's  testi- 
mony. In  July,  1846,  the  executors  of  Salles  filed  their  bill 
for  the  foreclosure  of  their  mortgage,  and  obtained  their 
decree  in  November  thereafter,  and  on  the  4th  of  January, 
1848,  the  property  was  sold  for  $12,600,  which  was 
less  than  the  amount  due  on  the  decree.  According  to 
Bibby's  evidence  the  property  was  worth  $16,000,  and 
the  annual  rent  more  than  sufficient  to  pay  the  interest  on 
the  mortgage. 

Upon  these  facts  the  denial  of  the  motion  for  a  nonsuit  was 
undoubtedly  right.  Lynch,  the  trustee,  had  received 
$2500  of  trust  moneys  for  which  he  had  not  accounted, 
and  two-sixths  of  that  sum  actually  belonged  to  Mrs. 
Watson  and  Mrs.  Bolton,  for  whose  benefit  the  bond  was 
prosecuted.  The  referee  finally  allowed  the  plaintiffs  two- 
sixths  of  $5000,  on  the  ground  that  the  house  and  lot  in 
Prince-street  was  sold  for  the  personal  advantage  of  Lynch 
the  trustee,  by  Norton's  assent  and  concurrence,  and  that 
the  property  was  worth  $5000  over  and  above  the  incum- 
brance. In  this  I  think  the  referee  was  right ;  moreover  no 
exception  was  taken  to  this  allowance  in  regard  to  its 
amount,  and  no  question  can  now  be  raised  as  to  its  pro- 
priety.   If  the  case  were  to  be  re-tried  on  its  true  principles, 
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it  seems  to  me  that  the  recovery  would  be  larger  than  the 
amount  allowed  by  the  referee. 

The  bond  for  the  performance  of  the  trust  recites  that  at 
its  date,  in  October,  1844,  the  trust  estate  consisted  of 
a  bond  and  mortgage  for  $10,000  and  the  interest 
thereof,  half  of  which  belonged  to  Henry  Lynch,  and 
the  other  half  to  the  children  of  his  wife.  It  is  not 
perceived  how  the  defendant  could  be  permitted  to  deny  the 
truth  of  this  recital,  and  to  set  up  that  this  trust  property 
had  previously  been  converted  into  a  house  and  lot  of  which 
he  held  the  title  in  his  own  name  and  as  his  own  property, 
and  which  he  had  encumbered  with  the  large  mortgage, 
executed  by  himself,  under  which  it  was  afterwards  sold. 
It  seems  to  me  that  he  ought  to  have  been  held  bound  to 
account  according  to  the  condition  of  his  bond  for  half  of 
the  $10,000  and  interest. 

The  judgment  below  may  therefore  be  affirmed  without 
any  danger  of  doing  injustice  to  the  defendant. 

The  whole  court  concurred. 

Judgment  affirmed. 


Clabx  againH  Baibd. 

The  opinions  of  witnesses  acquainted  with  real  estate,  the  value  of  which  if  in 
dispute,  are  competent  upon  the  question  of  such  value. 

An  action  on  the  case  may  be  maintained  by  the  purchaser  of  lands  against  the 
seller  for  fraudulently  misrepresenting  the  boundaries  of  the  lands. 

In  such  action  the  intent  to  defraud  need  not  be  established  by  direct  proof, 
but  may  be  made  out  by  circumstantial  or  presumptive  evidence. 

A  vendor  of  real  estate  is  guilty  of  fraud  iff  knowing  that  he  has  no  title  to 
a  portion  of  the  lands  sold,  he  wilfully  suppresses  that  fact  from  the  pur- 
chaser. 

Where  lands  are  described  in  a  deed  by  certain  known  monuments,  such  des- 
cription must  prevail ;  and  an  understanding  between  the  parties  that  the 
lands  shall  be  bounded  by  certain  other  monuments,  cannot  control  the  terms 
of  the  deed. 
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Where  a  grantor  at  the  time  of  the  execution  of  a  deed  pat  the  purchaser  in 
possession,  and  pointed  out  the  boundaries,  but  the  boundaries  so  pointed 
out  embraced  lands  not  included  in  the  deed,  occupation  with  the  consent 
of  the  grantor  for  a  less  period  than  required  by  statute  to  bar  a  right  of 
'  entry  was  held  to  give  the  purchaser  no  title  to  the  lands  not  covered  by  the 
.  4^ed.  :     - 

Twenty-five  years'  occupancy  is  required  to  bar  a  right  of  entry,  where  the 
adverse  possession  commenced  prior  to  the  adoption  of  the  Revised  Statutes. 

Action  on  the  case  by  the  purchaser  against  the  seller 
of  a  tavern  stand  in  the  town  of  Oxford,  Chenango  county, 
lor  fraud  in  misrepresenting  the  boundaries  of  the  land. 
The  cause  was  first  tried  before  Mr.  Justice  Morehouse,  at 
the  Chenangd  circuit,  in  August,  1848,  and  a  verdict  ren- 
dered for  the  plaintiff.  A  new  trial  was  granted  by  the 
court  at  general  term  (7  Barb.,  64),  and  was  had  before  Mr 
Justice  SflANKLANt)  in  December,  1850. 

The  fraud  alleged  was  in  representing  that  the  premises 
in  Question  were  bounded  on  the  southerly  or  southwesterly 
side  by  a  certain  mill  race,  and  that  a  certain  button  wood 
tree  was  in  the  southern  boundary  line  of  the  lot.  The 
material  facts  in  the  case,  and  the  exceptions  taken  upon 
the  trial,  are  sufficiently  stated  in  the  opinion  of  the 
court.  The  plaintiff  again  recovered  a  verdict,  and  on  a 
new  trial  being  refused  at  general  term,  the  defendant 
appealed  to  this  court. 

N.  HzU,  Jr.,  for  the  appellant,  cited  the  following 
Authorities: 

As  to  the  admission  of  the  opinion  of  the  witness  with 
rqgard  to  the  damages :  Bargcr  v.  Edmonds  (4  Barb.,  258) ; 
Best  on  Presumptions  {Law  Library),  384 ;  Sedgtoick  on 
Damages  (2d  ed.),  589.  As  to>he  charge  of  the  judge,  that 
fraud  might  be  established  by  circumstantial  or  presumptive 
evidence :  Flening  v.  Slocum  (18  John.,  403,  per  Spencer, 
J.);  1  Story's  Eq.,  §  190;  Best  on  Presumptions,  69.  To 
show  that  continued  possession  by  the  boundaries  not  men* 
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tioned  in  the  deed,  with  the  acquiescence  of  the  grantor 
and  his  successors  in  title,  for  less  than  twenty-five  years, 
had  ripened  into  a  right  of  possession  which  tolled  an  entry : 
Jackson  v.  Wheat  (18  John.,  44) ;  Smith  v.  Lorillard  (10 
John.,  356,  per  Kent,  Ch.  J.);  Smith  v.  Burtis  (9  John., 
180);  Jackson  v.  Ellis  (13  John.,  120);  2  Caines,  183; 
Wendell  v.  Van  Rennselaer  (1  John.  Ch.  IL,  344)  ;•  Storrs 
v.  Barker  (6  John.  Ch.  R.9  166), ;  Town  v.  Needham  (3 
Paige,  545). 

ii.  Balcom  for  the  respondent, 

As  to  the  admission  of  opinions  on  the  question  of  value 
and  damages,  referred  to  the  following :  Morehouse  v.  Math- 
ews (2  Comst.,  514) ;  Brill  v.  Flagler  (23  Wend.,  354) ;  Joy 
v.  Hopkins  (5  Denio,  84).  As  to  the  charge  of  the  judge  on 
the  subject  of  the  evidence  of  fraud:  18  Wend.,  375;  3 
Wend.,  626 ;  1  Hill,  316 ;  1  Denio,  574,  577 ;  7  Cow., 
301 ;  4  Wend.,  300.  That  the  monuments  described  in  the 
deed  control  other  monuments  pointed  out:  Cameron  v. 
Irwin  (5  Hill,  272).  As  to  the  adverse  possession  claimed 
by  defendant :  McCormick  v.  Barnum  (10  Wend.,  104) ;  Cole 
v.  /ma*  (6  Hill,  634, ;  JTOfow  v.  Betts  (4  JPeTiio,  201) ;  9 
Wend.,  516,  518 ;  5  CW,  350,  351. 

Johnson,  J.,  delirered  the  opinion  of  the  court. 

The  first  question  arising  in  this  case  is  upon  an  exception 
to  evidence.  Nehemiah  Smith  testified  for  the  plaintiff, 
that  he  had  examined  the  tavern  stand  with  a  view  of  buy- 
ing it.  "  It  was  worth  $1000,  if  it  extended  to  the  race 
and  trees.  The  strip  taken  off  would  reduce  it  one-fourth." 
This  testimony  was  objected  to,  on  the  ground  that  the 
amount  of  damage  cannot  be  ascertained  by  the  opinion  of 
the  witness.  The  objection  was  overruled  and  the  defen- 
dant excepted. 

Sel.  —  Vol.  V.  24  ' 
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One  of  the  alleged  fraudulent  representations  which 
formed  the  subject  of  the  action  was,  that  the  tavern  stand 
extended  to  the  race  and  trees,  the  plaintiff  claiming  that 
it  did  not  in  fact  extend  so  far.  The  witness  has  in  sub- 
stance stated  the  value  of  the  stand,  including  all  the  land 
it  was  represented  to  include,  and  also  in  contrast  with  that 
statement,  and  as  bearing  upon  the  question  of  damages, 
has  further  stated  the  value  of  the  stand  excluding  that  part 
which,  as  the  plaintiff  contended,  did  not  pass  by  the  defen- 
dant's conveyance  to  the  plaintiff,  by  reason  of  his  want  of 
title.  The  objection  does  not  point  to  any  special  incom- 
petency in  the  witifess,  as  for  instance  that  he  did  not  appear 
to  have  a  sufficient  acquaintance  with  the  property  to  speak 
understanding^  as  to  its  value,  but  is  put  upon  the  broad 
ground  that  a  witness  cannot  speak  directly  upon  the  ques- 
tion of  the  money  value  of  property.  The  evidence  was 
pointed  solely  to  the  question  of  damages,  and  the  objection 
was  undoubtedly  understood  by  the  court'  to  relate  to  the 
competency  of  opinion  upon  the  question  of  value.  In 
Morehouse  v.  Mathews  (2  Comst.y  514),  a  witness  was  asked, 
as  this  court  construed  the  question,  "  How  much  in  your 
opinion  was  the  damage  sustained  by  the  plaintiff  in  conse- 
quence of  feeding  the  cattle  the  poor  hay  instead  of  that 
agreed  upon  ?"  This  was  asked  of  the  same  witness  who 
proved  that  hay  of  an  inferior  quality  had  been  used.  The 
court  held  the  question  inadmissible,  *as  calling  upon  the 
witness  for  an  opinion  which  it  was  the  province  of  the 
jury  to  form.  In  Harger  v.  Edmonds  (4  Barb.,  258),  the 
witness  had  been  asked  in  a  great  variety  of  forms  as  to  the 
value  to  the  defendant's  tavern  of  a  supply  of  water  to  his 
premises  from  an  aqueduct,  by  the  day,  the  quarter  and  the 
year,  and  as  to  the  damage  to  the  defendant  by  being 
deprived  of  it  per  day,  quarter  and  year,  and  the  questions 
were  rejected.  Gridlet,  J.,  gave  the  opinion  of  the  court, 
sustaining  the  decisions  below  and  holding  that  the  facts 
relating  to  the  situation  of  the  tavern,  its  business,  the 
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opportunity  of  procuring  a  supply  of  water  from  a  different 
source,  and  the  like,  would  have  been  the  proper  evidence 
to  submit  to  the  jury,  and  that  the  opinion  of  the  witness 
was  not  competent  The  force  of  the  case  as  an  authority 
is  however  very  much  weakened  by  the  statement  at  the 
close  of  the  opinion,  that  some  of  the  questions  which 
were  rejected  were  on  the  border  line  which  separates  com- 
petent from  incompetent  testimony,  and  might  perhaps  have 
been  allowed  without  the  infringement  of  any  important 
principle ;  and  that  some  of  the  questions  would  have  been 
scrutinized  more  closely  if  the  court  (on  error)  had  not 
been  of  opinion  that  the  kind  and  range  of  testimony  admit- 
ted by  the  court  below  had  been  fully  adequate  to  insure 
the  defendant  a  full  measure  of  justice.  In  Joy  v.  Hopkins 
(5  Denioj  84),  an  action  on  a  warranty  that  a  cow  was  good 
and  young,  after  proof  of  the  cause  of  action,  a  witness 
who  had  seen  the  cow  was  asked  what  she  would  have  been 
worth  if  good  and  young ;  and  also,  what  she  would  have 
been  worth  provided  she  gave  four  quarts  of  milk  a  day. 
On  error  the  supreme  court  held  that  the  questions  were 
proper.  McKissogk,  J.,  gave  the  opinion,  holding  that  the 
rule  that  a  witness  must  state  facts  and  not  opinions  did  not 
apply  to  cases  like  that  before  the  court,  and  refers  to  Lin- 
coln v.  Sar.  R.  R.  Co.  (23  Wend.,  433),  Norman  v.  Wells  # 
(17  Wend.,  136),  and  McKee  v.  Nelson  (4  Cow.,  355).  In 
Paige  v.  Hazard  (5  Hill,  603),  a  witness  was  asked,  as  to  a 
sunken  boat,  "  From  the  description  of  the  situation  of  the 
boat  in  question,  as  given  by  the  witnesses,  what  would  the 
damages  be?"  The  court  held  the  question  improper. 
Cowbn,  J.,  in  the  opinion,  after  referring  to  Norman  v.  Wells, 
says :  "  The  witnesses  who  were  allowed  in  that  case  to 
give  their  opinions  as  to  the  amount  of  damages  were  not 
claimed  to  be  experts ;  but  the  general  ground  was  taken, 
that  on  this  head  fitnesses  are  to  give  particulars,  on  which 
the  jury  are  to  compute  the  allowance.  Surely  nothing  is 
more  easy  than  to  show  the  bill  of  expense  in  raising  and 
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repairing  a  canal  boat,  if  the  injured  party  will  take  the 
least  pains."  In  Dunham  v.  Simmons  (3  Kill,  609),  an  action 
for  damages  for  injuring  a  hired  horse  by  over  riding,  after 
proof  of  the  fact,  a  witness  for  the  plaintiff  described  the 
condition  of  the  horse  after  the  injury,  and  was  then  asked 
what  amount  of  damage  had  been  sustained  in  consequence 
of  the  ill  usage  ?  The  court,  Co  wen,  J.,  held  the  question 
to  be  improper,  as  asking  opinion  on  the  amount  of  damages, 
but  that  ground  not  having  been  taken  in  the  objection 
made  at  the  trial,  it  was  regarded  as  waived.  In  Brill  v 
Flagler  (23  Wend.,  354),  the  action  was  for  damages  for  kill- 
ing a  dog,  which  appeared  on  the  trial  to  be  a  setter,  and 
was  claimed  to  be  valuable  for  hunting  birds.  After  some 
evidence  tending  to  show  the  good  qualities  of  the  dog  as  a 
setter,  a  witness  was  asked  as  to  the  value  of  a  good,  well 
broke  setter  dog,  and  the  value  of  the  services  of  breaking 
a  setter  dog.  The  witness  testified  as  to  the  value  of  setter 
dogs  generally  and  not  as  to  the  dog  in  question.  The  ques- 
tion was  excepted  to,  and  upon  error  the  supreme  court 
granted  a  new  trial  upon  other  questions  involved  in  the 
case.  As  to  the  question  above  stated,  Nelson,  Ch.  J.  (vith 
whom  Co  wen,  J.,  concurred),  rfaid :  "  The  opinions  allowed 
as  to  the  value  of  a  well  broke  setter  dog,  I  am  inclined  to 
think,  were  barely  competent,  and  the  answers  of  the  wit- 
nesses depended  in  a  measure  upon  their  skill  and  judgment 
in  respect  to  these  animals.  The  questions  were  put  to 
persons  supposed  to  be  acquainted  with  the  peculiar  quali- 
ties of  setter  dogs,  and  who  had  some  knowledge  of  their 
value  in  market.  The  case  is  analogous  to  those  in  which 
the  opinions  of  persons  are  always  admitted  of  the  value 
of  domestic  animals,  such  as  cattle,  sheep,  &cn  in  which 
they  are  in  the  habit  of  dealing.  They  are  supposed  to  be 
better  acquainted  with  the  general  market  value  of  such 
animals  than  the  generality  of  mankind. .  A  common  stan- 
dard is  thus  fixed  that  may  assist  in  arriving  at  the  value  in 
the  particular  instance,  which  will  vary  according  to  the 
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quality,  condition,  &c,  of  the  article  in  question."  Bbon- 
son,  J.,  was  of  opinion  that  improper  evidence  had  been 
given  on  the  question  of  damages,  referring  in  all  proba- 
bility to  that  upon  which  the  chief  justice  had  commented. 

In  Norman  v.  Wells  (17  Wend.,  136),  an  action  of  cove- 
nant for  damages  to  plaintiff. by  the  erection  of  another 
mill  on  the  same  stream  with  plaintiff's  mill,  a  witness 
(who  had  been  a  workman  in  plaintiff's  mill)  was  asked  the 
damages  which  in  his  opinion  plaintiff' had  sustained,  and 
the  question  had  been  allowed  to  be  put  at  the  trial. 
The  supreme  court  on  that  ground  granted  a  new  trial. 
Cowen,  J.,  in  the  opinion  of  the  court,  considered  the 
question  at  length.  After  pointing  out  the  numerous  and 
complicated  inquiries  upon  the  correct  answer  to  which  a 
just  estimate  of  the  damages  would  necessarily  depend, 
he  says:  "The  ordinary,  and  in  general  the  only  legal 
course  is  to  lay  such  facts  before  the  jury  as  have  a  bearing 
on  the  question  of  damages,  and  leave  them  to  fix  the 
amount.  They  are  the  only  proper  judges.  They  are 
impartial,  and  capable  of  entering  into  these  ordinary 
matters."  After  adverting  to  the  principles  upon  which 
opinion  is  allowed  to  be  evidence  on  matters  of  science,  he 
proceeds :  "  Surely  there  can  be  nothing  like  science  in 
ascertaining  the  loss  of  this  plaintiff  from  a  rival  factory. 
After  hearing  particulars,  one  man  can  reckon  up  the  amount 
as  well  as  another,  though  none  with  perfect  accuracy. 
That  is  no  reason  for  receiving  opinion,  but  a  very  powerful 
argument  against  it.  The  amount  of  indemnity,  where  it 
is  not  capable  of  being  reached  by  computation,  is  always 
a  question  for  the  jury.  If  there  be  any  rule  without 
exception,  it  is  this ;  and  I  have  been  unable  to  find  any 
instance  where  the  opinion  of  witnesses  has  been  received." 

In  Lamoure  v.  Caryl  (4  Demo,  370),  on  error  to  the  common 
pleas,  it  appeared  that  on  the  trial,  to  sustain  a  set-off  for 
services  as  clerk  of  the  plaintiff  by  the  defendant,  a  witness 
who  had  known  the  defendant  as  a  clerk  while  in  the 
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plaintiff's  service,  was  asked  by  defendant  what  his  services 
were  worth.  The  witness  had  before  stated  that  he  was  a 
farmer  and  did  not  know  what  clerks  in  country  stores 
usually  received.  The  supreme  court  held  that  the  allow- 
ance of  the  question  to  be  put  was  erroneous.  Beardslet, 
J.,  gave  the  opinion.  "  In  general  the  opinion  of  a  witness 
is  not  evidence  for  a  jury,  although  there  are  exceptions  to 
the  rule.  But  they  all  proceed  on  the  principle  that  the 
question  is  one  of  skill  or  science,  or  has  reference  to  some 
subject  upon  which  the  jury  are  not  supposed  to  have  the 
same  degree  of  knowledge  with  the  witness.  The  evidence 
of  experts  is  received  on  the  ground  of  science  or  skill ;  and 
witnesses  may  speak  on  the  value  of  property  or  labor 
where  it  appears  they  have  peculiar  sources  of  knowledge 
to  guide  them  on  these  subjects,  and  which  are  not  presumed 
to  be  equally  within  reach  of  the  jury.  The  parties  were 
entitled  to  the  judgment  of  the  jury  on  the  value  of  the 
defendant's  services,  and  how  were  they  rightfully  to  be 
aided  by  the  mere  opinion  of  a  witness  who  had  no  means 
of  information  beyond  their  own?  Opinions  are  to  be 
formed  by  jurors ;  but  it  is  the  business  of  witnesses  to 
deal  with  facts."  In  Lincoln  v.  The  Saratoga  R.  R.  Co.  (23 
Wend. ,  425),  the  circuit  judge  had  allowed  witnesses  who 
testified  that  they  were  well  acquainted  with  the  nature 
and  extent  of  the  plaintiff's  business  to  state  their  opinions 
as  to  the  amount  of  damage  which  he  must  have  sustained 
in  that  respect  in  consequence  of  his  inability  to  attend  to 
it,  occasioned  by  the  injury  on  account  of  which  the 
action  was  brought.  In  his  charge  the  judge  stated  that 
where  a  party  is  engaged  in  commercial  business  on  an 
extensive  scale,  the  extent  of  the  injury  to  his  business  was 
not  susceptible  of  direct  proof,  and  that  the  opinions  of 
intelligent  men  residing  in  his  neighborhood,  engaged  in 
similar  pursuits  and  intimately  acquainted  with  his  business, 
when  satisfactory  reasons  were  given  for  such  opinions, 
were  entitled  to  great  weight,  but  were  not  absolutely 
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binding  upon  them.  Nelson,  Ch.  J.,  delivered  the  opinion 
of  the  supreme  court  granting  a  new  trial,  and  after  stating 
the  general  rule  that  witnesses  are  to  speak  to  facts,  he 
says :  "  Opinions,  belief,  deductions  from  facts,  and  such 
like,  are  matters  which  belong  to  the  jury;  when  the 
examination  extends  to  these,  and  the  judgment,  belief 
and  inferences  of  a  witness  are  inquired  into  as  matters 
proper  for  the  consideration  of  a  jury,  their  province  is  in 
a  measure  usurped ;  the  judgment  of  witnesses  is  substi- 
tuted for  that  of  the  jury.  To  this  settled  principle,  which 
is  and  should  be  steadily  and  rigidly  adhered  to,  exceptions 
have  been  made,  and  the  material  question  before  us  is 
whether  the  opinions  admitted  in  this  case  fall  within  any 
of  them."  After  stating  the  general  exception  of  questions 
of  science  and  instancing  the  opinions  of  engineers,  of 
ship-builders  as  to  seaworthiness,  of  medical  men  as  to 
sanity  and  as  to  causes  of  disease  and  death,  of  persons 
engaged  in  particular  departments  of  business,  called  to 
speak  upon  subjects  connected  therewith,  where  their 
experience  and  observation  enable  them  to  speak  with 
more  understanding  than  others,  he  adds:  "Upon  the 
like  ground,  it  is  every  day's  practice  to  take  the  opinion  of 
witnesses  as  to  the  value  of  property — persons  who  are 
supposed  to  be  conversant  with  the  particular  article  in 
question  and  of  its  value  in  the  market j  as  a  farmer,  or 
dealer  in  or  person  conversant  with  the  article,  as  to  the 
value  of  lands,  cattle,  horses,  produce,  &c.  These  cases 
all  stand  upon  the  general  ground  of  peculiar  skill  and 
judgment  in  the  matters  about  which  opinions  are  sought." 
Applying  these  principles  to  the  case  then  before  the  court, 
he  concludes  that  though  merchants  situated  as  the  wit- 
nesses were  might  make  a  tolerable  conjecture  as  to  the 
amount  of  damages,  yet  their  conjectures  were  not  proper 
to  be  submitted  to  a  jury.  That  the  facts  on  which  their 
opinions  were  founded  could  be  submitted  to  the  jury,  and 
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they  were  to  give  them  such  weight  in  estimating  the 
damages  as  they  should  deem  them  entitled  to. 

The  foregoing  are  substantially  the  decisions  in  this  state 
upon  the  question  presented.  In  New  Hampshire,  it 
seems  to  be  the  settled  rule  that  witnesses  cannot  be 
asked  their  opinions  as  to  the  value  of  property,  even  when 
they  are  well  acquainted  with  the  particular  property,  and 
have  examined  it  for  the  purpose  of  ascertaining  its  value, 
and  with  a  view  to  purchase.  The  question  was.  carefully 
considered  in  Rochester  v.  Chester  (3  N.  Hamp.,  349,  364), 
which  related  to  the  value  #of  land.  In  Peterborough  v.  Jaf- 
frey  (6  N.  Hamp.,  462),  the  witness  was  offered  as  a  man  of 
skill  in  the  matter  of  buying  and  selling  lands  in  the 
vicinity  of  those  in  question.  The  court  say :  "  There  could 
be  no  circumstance  which  could  fix  the  particular  market- 
able value  of  the  land,  which  was  a  matter  of  peculiar  skill 
and  knowledge  of  the  witness.  The  ordinary  value  of  land 
of  a  particular  description  within  the  county  must  be  a 
matter  of  public  notoriety,  and  is  such  a  question  as  the 
jury,  who  are  by  statute  required  to  be  freeholders,  would 
be  fully  conversant  with  and  abundantly  able  to  decide." 
In  Whipple  v.  Walpole  (10  N.  Hamp.,  130),  while  the  court 
acknowledge  the  existence  of  the  rule  as  laid  down  in  the 
two  cases  last  cited,  they  seem  somewhat  pressed  with  its 
inconvenience  in  practice,  saying,  "It  certainly  would 
facilitate  our  inquiries  in  many  cases  to  ask  directly  as  to 
the  value  of  property ;  while  in  other  cases  the  testimony 
of  witnesses  might  so  conflict  as  to  aid  the  jury  but  little  in 
their  investigations."  In  that  case  the  question  asked  related  to 
the  market  value  of  property  at  a  particular  time  and  place, 
and  that  was  held  to  be  matter  of  fact  and  not  of  opinion. 
In  Beard  v.  Kirk  (11  N.  Hamp.,  397),  which  was  trover  for 
a  sled,  a  witness  deposed  that  he  had  been  seven  years 
engaged  in  teaming,  had  owned,  bought  and  sold  many 
sleds,  was  acquainted  with  their  value,  and  that  when  he 
last  saw  the  sled  in  question  he  should  think  it  worth  from 
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fifteen  to  twenty  dollars.  The  deposition  was  rejected. 
The  ccrart  sustained  the  ruling.  Parker,  Ch.  J.,  says : .  *•  He 
was  not  a  manufacturer  of  sleds,  if  that  might  be  supposed 
•  to  indicate  skill,  nor  was  he  otherwise  possessed  of  any 
particular  science  or  skill  respecting  their  construction  or 
use.  The  fact  that  he  had  used  sleds  more  than  people  in 
general,  and  had  bought  and  sold  many,  might  servb  to 
show  that  he  had  more  knowledge  respecting  the  best  form 
and  size,  and  respecting  the  price  at  which  they  could  be 
purchased  or  sold,  than  many  others ;  but  this  is  not  suffi- 
cient to  give  him  the  character  of  an  expert.  If  it  Was  so, 
the  fact  that  any  person  was  more  familiar  with  the  use 
and  price  of  any  articles  than  other  members  of  the  com- 
munity generally  were,  would  give  him  the  character  of  an 
expert  in  relation  to  articles  of  that  description  and  admit 
his  opinion  in  evidence.  If  there  had  been  such  a  thing  as 
a  market  value  of  sleds  at  the  place,  the  witness's  know* 
ledge  respecting  sales  might  have  enabled  him  to  testify  to 
the  market  value  of  such  a  sled,  which  would  involve 
matter  of  opinion  to  some  extent  in  making  the  comparison, 
but  the  evidence  would  be  admissible  taken  together  as  a 
matter  of  fact."  • 

In  Maine  (Tehbetts  v.  Haddns,  16  Maine,  288),  master 
builders  were  admitted  to  testify  as  to  their  opinion 
and  estimate  of*  the  probable  expense  which  had  been 
incurred  in  building  a  house*  in  a  suit  for  the  value  of 
the  materials  and  labor  employed  in  building  it,  upon  the 
ground  that  the  opinions  of  persons  skilled  in  particular 
branches  of  trade  or  manufacture  should  be  received  as  well 
"  to  the  value  as  to  the  fidelity  and  excellence  of  the  work. 

In  Kellogg  v.  Krauser  (14  Serg.  If  Raw.,  142),  the  supreme 
court  of  Pennsylvania  held  that  a  witness  might  be  asked 
directly  as  to  the  money  value  of  land.  They  say :  "  The 
principal  reason  assigned  by  the  plaintiff  against  this 
evidence  was,  that  an  opinion  of  the  value  of  land  id  not 
evidence  because  it  is  not  a  fact.    It  is  certain  that  such 

Sel.— Vol.  V.  26 


194  CASES  IN  THE  COURT  OF  APFEAU3. 

Clark  against  Baird. 

opinions  are  every  day  received  as  evidence,  although  it  is 
true  that  an  opinion  is  not  strictly  a  fact ;  and  it  is  difficult 
to  conceive  how  the  value  of  land  can  be  proved  without 
them.  The  witness  may  indeed  prove  the  prices  at  which 
other  lands  in  the  neighborhood  were  sold,  but  that  would 
not  ascertain  the  value  of  the  land  in  question  without  a 
comparison  between  it  and  the  land  which  was  sold  as  to 
quality ;  and  quality  is  very  much  matter  of  opinion.  It  is 
a  kind  of  evidence  so  commonly  admitted  without  dispute 
or  objection  that  I  have  no  doubt  of  its  legality." 

In  Vandine  v.  Burpee  (13  Mete.,  288),  the  supreme  court  of 
Massachusetts  held  that  a  witness,  an  experienced  gardener, 
who  had  examined  the  plaintiff's  garden  and  nursery  after 
it  was  injured  by  the  burning  of  the  defendant's  brickkiln, 
and  who  had  detailed  the  condition  of  the  garden,  plants, 
&c.,  might  be  asked  as  to  the  amount  of  damage  inflicted 
by  the  injury  of  which  he  had  testified.  Dewey*  J.,  gave 
the  opinion,  and  after  stating  the  general  rule  and  referring 
to  the  New  Hampshire  and  pther  cases,  says:  "  It  seems  to 
us  that  it  would  be  impracticable  to  dispense  with  this 
species  of  testimony,  in  many  actions  of  trover  for  personal 
property  where  no  detail  of  facts  could  adequately  inform 
the  jury  of  the  value  of  the  articles.  The  opinion  of  a 
witness  as  to  the  value  of  a  horse  is  much  more  satisfactory 
evidence  than  a  detailed  statement  of  hi*  size,  color,  age, 
&c.,  to  give  the  jury  the  requisite  information  to  enable 
them  to  assess  damages  for  the  conversion  of  such  a  horse." 

The  grounds  upon  which  opinions  involving  scientific 
knowledge  are  received  in  evidence  are  well  shown  in  Nor- 
man v.  JVells,  and  Lincoln  v.  Saratoga  R.  R.  Co.,  and  also  in 
the  opinion  of  Senator  Verplanck  in  Mayor,  <Jt.,  of  New- 
York  v.  Pentz  (24  Wend.,  673),  to  rest  upon  a  natural 
foundation.  The  very  notion  of  science  springs  from  the 
recognition  of  the  existence  of  general  truths  and  laws,  to 
which  the  relations  of  things  to  and  their  operation  upon 
each  other  conform.    These  laws  or  truths,  ascertained  by 
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the  investigations  of  men  devoted  to  particular  departments 
of  inquiry,  constitute  science.  In  different  branches  of 
knowledge,  different  degrees  of  certainty  are  attainable. 
In  mathematics,  for  instance,  exact  certainty  is  attained, 
while  in  medicine  we  are  compelled,  from  the  nature  of  the 
subject,  to  rest  satisfied  with  a  less  degree  of  certainty. 
In  every  case  the  scientific  witness  brings  the  result  of  the 
previous  investigation  of  general  truths  or  laws  to  aid  the 
particular  inquiry.  In  case  of  death,  the  physician,  from  an 
examination  of  the  body  or  from  the  appearance  of  its 
parts  as  proved  by  witnesses,  speaks  as  to  the  cause  of 
death,  as  that  it  was  produced  by  poison  or  by  disease.  In 
such  a  case  the*  substance  of  his  testimony  is  that  those 
appearances,  seen  by  himself  in  the  body  or  proved  to  exist 
there  either  generally  or  universally,  have  been  observed 
to  accompany  death  produced  by  such  poison  or  disease. 
It  is  the  general  or  universal  fact  which  science  supplies  to 
him,  and  which  through  him  is  made  available  to  the  jury. 
And  moreover,  as  the  application  no  less  than  the  original 
recognition  of  these  matters  of  scientific  knowledge  requires 
trained  habits  of  observation,  and  that  skill  which  does  not 
exist  without  experience,  the  scientific  witness  is  allowed 
to  form  a  complex  judgment  upon  the  matter  in  hand, 
embracing  both  the  general  truths  of  his  science  and  their 
particular  application  to  the  facts  presented  to  him,  which 
takes  the  shape  of  opinion  or  judgment  that  in  the  particular 
case  death  did  or  did  not  result  from  such  a  poison  or  such 
a  disease.  In  all  these  cases  of  inquiry  as  to  scientific 
opinion,  without  exception  I  believe,  the  witness  need 
know  nothing,  of  his  own  knowledge,  as  to  the  facts  of  the 
particular  case.  His  opinion  may  be  given  as  to  hypotheti- 
cal cases,  or  upon  any  view  of  the  facts  in  evidence  as 
established  or  supposed  to  be  established  by  other  witnesses, 
though  of  course  so  given  its  weight  may  be  much  less 
than  where  he  can  speak  both  to  the  particular  facts  and 
to  the  proper  scientific  interpretation  of  .them. 
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Evidence  of  opinion  is  also  recognized  as  proper  on  the 
same  ground  of  necessity  in  cases  where  language  is  not 
adapted  to  convey  those  circumstances  on  which  the 
judgment  must  be  formed.  In  questions  of  identity  of 
persons  or  things,  language  is  wholly  incapable  to  convey 
the  appearances  and  sensible  marks  on  which  alone  an 
intelligent  judgment  can  be  formed.  So  too  in  respect  to 
handwriting,  who  would  undertake  to  describe  in  words 
the  ground  upon  which  he  recognizes,  his  own,  with  any 
expectation  by  that  means  of  enabling  another  person  to 
pronounce  upon  its  genuineness  ?  In  these  cases  the  opinion 
of  the  witness  is  received  because  there  are  no  other  means 
of  investigation  adapted  to  the  inquiry.  ^24  Wend.,  675.) 
Opinions  as  to  the  valuj  of  a  specific  thing  expressed  by  a 
witness  acquainted  with  that  thing  stand  much  upon  the 
same  principle.  To  take  the  case  put  in  Vandine  v.  Burpee, 
above  cited,  as  to  the  value  of  a  horse,  a  whole  volume  of 
descriptive  testimony  about  the  horse  would  be  not  so 
likely  to  guide  a  jury  to  a  true  estimate  of  his  value  as  the 
testimony  of  a  single  witness,  acquainted  with  the  animal 
and  speaking  his  judgment  as  to  the  value.  Upon  this 
ground,  as  well  as  upon  that  of  superior  convenience  and 
the  constant  reception  of  such  testimony  upon  trials  without 
objection,  a  tacit  but  strong  proof  of  its  propriety,  it  must 
be  deemed  established  that,  upon  a  question  of  value,  the 
opinion  of  a  witness  who  has  seen  the  thing  in  question 
and  is  acquainted  with  the  value  of  similar  things  is  not 
incompetent  to  be  submitted  to  a  jury. 

The  first  four  propositions  charged  by  the  judge  were 
not,  I  think,  subject  to  objection  on  the-  part  of  the  defen- 
dant ;  especially  when  taken  in  connection  with,  what  he 
said  upon  the  defendant's  thirteenth  proposition.  They 
were,  taken  together,  in  substance  and  in  terms*:  That  the 
action  could  not  be  sustained  without  positive  fraud.  That 
there  must  be  no  doubt  whatever ;  that  it  must  be  perfectly 
nJear,  and  that  it  must  not  be  decided  on  a  nice  calculation 
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nor  on  a  balance  of  evidence.  That,  though  fraud  must  be 
proved,  direct  proof  was  not  necessary,  but  that  circum- 
stantial or  presumptive  evidence  might  be  resorted  to* 
That  the  intent  to  defraud  need  not  be  established  by  direct 
proof;  and  that,  when  the  intention  with  which  an  act  is 
done  is  to  be  ascertained,  it  may  be  inferred  or  presumed 
from  the  knowledge  of  other  facts.  That  if  the  jury 
believed  from  the  evidence  that  the  defendant  represented  to 
the  plaintiff  that  he  owned  the  land  to  the  race  and  button- 
wood  tree,  and  sold  it  to  him,  when  he  knew  he  did  not  own 
to  such  monument  and  boundary,  the  defendant  was  guilty  of 
fraud,  if  the  plaintiff  purchased  believing  such  representa- 
tions to  be  true.  That  if  the  defendant  knew  at  the  time 
of  the  sale  that  he  had  no  title  to  a  portion  of  the  land  he 
sold  to  the  plaintiff,  and  wilfully  suppressed  that  fact  from 
the  plaintiff,  the  defendant  was  guilty  of  fraud.    *  * 

The  authorities  to  which  we  are  cited  by  the  defendant 
on  these  matters  hold  the  doctrine,  which  I  take  it  will 
hardly  at  this  day  be  questioned  anywhere,  that  fraud  is 
never  to  be  presumed,  but  must  always  be  proved ;  but 
they  do  not  undertake  to  maintain  that  fraud  cannot  be 
proVed  by  circumstantial  evidence,  which  is  in  substance 
the  judge's  charge  in  this  case. 

I  see  no  other  ground  upon  which  this  part  of  the  charge 
could  be  reasonably  objected  to,  except  upon  the  ground 
that  an  action  will  not  lie  against  the  vendor  of  real  estate 
for  a  false  and  fraudulent  representation  respecting'  the  fact 
of  title.  Upon  that  question,  if  it  is  not,  technically 
speaking,  determined  by  the  decision  of  this  court  in 
Whitney  v.  Allaire  (1  Comst.,  305),  I  think  the  opinion  of 
the  majority  of  the  court  is  entirely  satisfactory.  The 
material  inquiry  is  as  to  the  fraud  and  damage,  and  not  as 
to  the  particular  species  of  property  as  to  which  it  has  been 
perpetrated. 

The  next  proposition  charged,  as  to  which  there  is  an 
exception,  was  that  the  monuments  mentioned  in  the  deed 
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from  Strattoa  to  Adams  cannot  be  varied  or  controlled  by  any 
pointed  out  to  Adams  previous  to  his  taking  the  deed  from 
Stratton.  This  the  judge  charged,  adding,  "  that  the  same 
depended  on  the  circumstances  stated  in  the  cases.9'  I  do 
not  precisely  understand  the  force  of  this  modification,  and 
cannot  presume  that  it  was  more  unfavorable  to  the  defen- 
dant than  the  original  proposition.  This  instruction  related 
to  the  question  of  title,  not  of  fraud,  as  appears  plainly 
enough  from  its  terms.  The  same  remark  applies  to  the 
next  proposition  excepted  to :  that  known  monuments 
described  in  deeds  control  other  monuments  pointed  out  on 
actual  location,  if  those  in  the  deed  cannot  be  reconciled 
with  those  pointed  out. 

The  title  was  material  in  this  action.  That  the  plaintiff 
did  not  get  title  was  a  part  of  his  case.  It  was  therefore 
necessary  for  the  judge  to  give  these  instructions,  which  I 
do  not  understand  to  be  complained  of,  so  far  as  the  ques- 
tion of  title  is  concerned.  If  the  judge  had  told  the  jury 
that  in  determining  upon  the  question  of  fraudulent  intent 
they  were  not  at  liberty  to  consider  any  evidence  as  to  other 
monuments  or  boundaries  pointed  out  by  Stratton,  and  pos- 
session according  to  them,  I  should  have  been  inclined  to 
think  it  erroneous.  But  it  should,  if  the  fact  was  so,  have 
been  made  to  appear  by  the  bill  of  exceptions. 

The  next  exception  to  which  the  defendant  has  called  our 
attention  is  to  the  charge  of  the  judge,  "  that  if  the  defen- 
dant was  persuaded  in  his  own  mind  that  the  representations 
as  to  the  boundary  were  contrary  to  the  fact,  it  was  his  duty 
to  disclose  such  suspicions."  The  expression,  persuaded 
in  his  own  mind,  is  equivalent  to  satisfied,  convinced, 
and  does  not  indicate  a  state  of  doubt  or  conjecture.  So 
understood,  and  so  it  must  be  understood,  for  the  expression 
is  a  strong  one  to  indicate  the  contrary  of  doubt  or  suspi- 
cion, it  needs  no  argument  to  show  that  a  man  is  not  at 
liberty  to  represent  the  contrary  of  that  of  which  he  is 
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persuaded  in  his  own  mind,  by  way  of  inducement  to 
'  another  to  contract  with  him. 

As  to  the  request  of  the  defendant  that  the  judge  fihould 
charge  uthat  the  evidence  of  Delos  Brown  was  of  the 
most  unsatisfactory  kind,  and  failed  to  establish  any  wrong 
of  the  defendant,"  the  judge  disposed  of  it  correctly  by 
submitting  its  weight  and  pertinence  to  the  jury. 

Nor  is  there  any  ground  to  contend  that  the  judge  should 
have  directed  a  verdict  for  the  defendant,  as  was  claimed 
by  the  last  branch  of  the  defendant's  thirteenth  request, 
unless  we  shall  be  of  opinion  as  matter  of  law  that  the 
defendant  had  title  to  all  the  land  which  he  undertook  to 
convey.  If  that  was  not  so,  the  necessity  of  submitting 
the  evidence  of  fraud  to  the  jury  is  apparent. 

So  also  the  judge  was  undoubtedly  correct  in  charging  th^t 
if  it  was  the  object  of  the  defendant  to  suppress  the  truth 
and  deceive  the  plaintiff  as  to  the  true  boundary,  when  he 
said  in  presence  of  Delos  Brown  that  the  deed  was  laid 
aside  or  mislaid,  and  that  assertion  was  false,  then  that  the 
plaintiff's  case  was  made  out  so  far  as  the  fraudulent  intent 
was  necessary  to  the  action.  The  defendant  by  his  argu- 
ment seems  to  understand  this  as  a  statement  by  the  judge 
that  the  whole  of  this  proposition  depended  upon  Brown's 
testimony,  while  the  terms  of  the  proposition  itself  show 
that  his  name  is  introduced  only  as.  pointing  to  the  particu- 
lar declaration  of  the  defendant  which  Brown  had  sworn 
to,  that  the  deed  was  then  mislaid  or  laid  aside. 

The  otfier  points  made  on  the  argument  by  the  defendant 
I  shall  consider  together.  The  defendant  requested  the  judge 
to  charge  that  the  location  of  the  line,  as  proved  by  Smith, 
Adams,  Beman  and  Sylvester  M.  Baird,  and  adopted  by 
Stratton  as  well  as  by  the  Lewises,  the  grantees  of  Stratton, 
he  being  the  common  source  of  title,  conclusively  Atab- 
lishes  that  line  to  be  the  true  one.  The  judge  refused  thus 
to  charge  and  the  defendant  excepted.  The  judge  also 
charged  that  possession  was  taken  by  the  defendant  up  to 


$00     CASES  IN  THE  COUBT  OF  APPEAI& 

*  •      ■ 

Claris  against  Baird. 

the  mill-race,  but  as  a  matter  of  title  the  same  did  not 
extend  to  the  mill-race,  and  the  defendant  excepted. 

Prior  to  March,  1822,  Stratton  owned  in  fee  a  tract  of  land 
which  included  all  the  premises  in  question  in  this  case.  On 
March  18,  1822,  he  conveyed  to  John  Adams  a  part  of  the 
land,  describing  it  by  courses  and  distances,  and  by  metes 
and  bounds.  Adams  by  deed  dated  May  15, 1824,  conveyed 
by  the  same  description  to  Erastus  Smith,  who  by  deed 
dated  April  13,  1825,  conveyed  to  Luman  McNeil*  the  deed 
omitting  two  of  the  lines  in  the  deed  to  Adams.  McNeil 
by  deed  dated  February  25,  1829,  conveyed  to  the  defen- 
dant, the  deed  omitting  one  of  the  two  lines  omitted  in  the 
deed  td  McNeil.  Each  of  the  deeds  speaks  of  the  quantity 
pf  land  as  one  acre,  more  or  less.  By  deed  dated  August  5, 
1837,  John  Stratton  Conveyed  to  Stephen  and  Clark  Lewis 
a  tract  of  land  by  courses  and  distances  and  monuments, 
which  include  the  whole  premises  in  question.  The  deed 
however  contains  the  following  clause :  "  reserving  to  the 
parties  of  the  first  part  one-half  acre  of  the  above  described 
land  for  the  use  of  a  burying-ground  that  is  now  used  as. 
such ;  and  also  about  one  acre  of  land  deeded  by  them  to 
John  Adams  and  tiow  owned  by  Samuel  Baird." 

According  to  the  undisputed  testimony  of  the  surveyor, 
the  courses  and  distances  in  the  deed  to  Adams,  commencing 
at  the  place  of  beginning  mentioned  in  the  deed,  as  to  the 
true  portion  of  which  there  is  no  question,  do  not  lead  back 
to  the  highway,  as  the  call  of  the  deed  requires,  and  the  last 
line,  which  should  according  to  the  deed  run  to  the  place 
of  beginning,  terminates  in  the  house.  The  stakes  and  stones 
mentioned  in  the  deed  were  not  found.  The*  actual  distance 
upon  the  highway  from  the  place  of  beginning  to  the  race 
is  one  chain,  seventy-six  links,  or  seven  rods  and  one  link. 
The*length  of  line  upon  the  highway  according  to  the  deed 
is  one  chain,  twenty-five  links,  or  five  rods.  The  line 
according  to  the  courses  and  distances  of  the  deed  runs  two 
rods  north  of  the  buttonwood  trees  instead  of  by  them. 
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Although  we  hare  not  the  maps  which  were  used  upon  the 
trial  and  referred  to  An  the  testimony  of  the  witnesses,  and 
therefore  are  not  able  with  entire  accuracy  to  determine  the 
relative  positions  of  the  lines  of  the  deed  in  reference  to  the 
actual  line  of  the  highway,  and  of  the  race  and  trees,  still 
it  sufficiently  and  plainly  appears  that  by  no  construction 
which  can  be  pat  upon  the  terms  of  the  deeds  can  the 
premises  described  be  made  to  extend  to  the  race  and  button- 
wood  trees*  From  the  time  of  the  purchase  by  Adams,  the 
tavern  stand  has  been  occupied  first  by  Adams,  then  by 
Beman  as  his  tenant  and  as  tenant  to  Smith  and  McNeil,  and 
then  by  the  defendant  Baird  until  his  sale  to  the  plaintifls. 

In  respect  to  the  location  and  possession  of  these  parties, 
Adams  testified  that  he  was  put  in  possession  of  the  land 
from  the  Spoor  line  to  the  mill-race  all  around  by  Stratton. 
That  Stratton  pointed  out  the  corner,  which  was  sixteen  or 
seventeen  feet  towards  the  race  from  the  corner  of  the  house. 
That  a  stake  and  stones  stood  there  on  the  road  for  the  corner, 
and  that  he  remembered  no  other  stake  and  stones.  That  he 
bought  of  Stratton  a  piece  of  land  surrounded  by  the  mill 
ditch  (or  race).  That  the  land  was  surveyed  before  he 
received  his  deed ;  that  he  aided  in  part  of  the  survey.  That 
Stratton  and  the  surveyor  said  they  could  not  survey  around 
by  the  race  without  considerable  difficulty,  and  so  the  survey 
was  made  out  not  extending  to  the  race. 

Beman  testified  that  Adams  put  him  in  possession  up  to 
the  bank  of  the  race  and  down  the  race  to  the  buttonwood 
trees  on  the  bank.  That  he  conversed  with  Stratton  about 
the  line,  and  that  Stratton  described  the  boundaries  just  as 
he  was  put  in  possession.  Stratton  said  the  land  on  the  north 
side  of  the  race  was  sold  to  Adams  and  contained  about  an 
acre ;  that  it  came  to  the  bank  of  the  race,  and  he  spoke  of 
the  buttonwood  trees  as  on  the  line.  When  this  converse 
tion  occurred  they  were  on  the  land.  While  the  witness 
occupied  the  premises  there  was  no  division  fence  along  the 

Sbl.— Vol.  V.  26 
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race,  and  he  occupied  the  land  south  of  the  race  as  tenant  to 
Stratton  all  the  time  he  occupied  the  tavern  stand. 

Sylvester  M.  Baird  testified:  That  he  was  present  at  a 
conversation  between  his  father  (the  defendant)  and  Stratton 
before  the  defendant  took  possession  of  the  premises;  defen- 
dant inquired  as  to  the  boundary  of  the  tavern  lot,  saying 
he  wished  to  build  a  fence  from  the  road  to  the  trees ;  that  ♦ 
Stratton  pointed  out  the  line  running  from  the  street  and  on 
the  bank  of  the  ditch  to  the  buttonwood  trees ;  that  the  fence 
was  built  on  the  line  as  shown  by  Stratton  from  the  road  by 
the  race  to  the  trees ;  that  when  defendant  took  possession 
of  the  tavern  stand  he  also  went,  into  possession  as  tenant  of 
Stratton  of  the  land  on  the  south  of  the  ditch ;  that  one 
York  (also  a  witness)  never  occupied   north  of  the  ditch. 

Henry  C.  Baird,  another  son  of  defendant,  testified:  That 
he  helped  build  the  fence  on  the  race ;  that  he  saw  Stratton 
with  defendant  on  the  bank  of  the  mill-race  and  conversed 
about  the  line  below  the  trees ;  the  fence  above  had  been 
built ;  Stratton  said  the  line  ran  with  the  raoe ;  he  said  the 
survey  was  on  the  bank  and  that  the  buttonwood  trees  were 
on  the  line ;  that  the  defendant  afterwards  built  the  fence 
below  the  trees  on  the  bank  of  the  creek  to  let  the  water 
come  into  the  lot ;  that  it  was  built  on  the  line  as  shown  by 
Stratton;  that  Stratton  was  there  afterwards  frequently 
and  never  objected  to  the  fence,  that  witness  heard  of;  that 
York  sent  a  man  to  build  his  portion  bf  the  fence. 

Jeremiah  York  testified :  That  he  occupied  the  mill  lot  as 
purchaser  from  Stratton,  and  paid  for  it,  and  the  deed  was 
made  to  the  Lewises ;  that  he  took  possession  in  1831  or 
1832  and  retained  possession  three  or  four  years ;  that  he 
occupied  a  strip  of  land  between  the  race  and  the  tavern ; 
that  Stratton  put  him  in  possession  of  it  and  that  he 
occupied  as  his  own  under  claim  of  title. 

Stephen  Lewis,  one  of  the  grantees  of  Stratton  before 
mentioned,  testified :  That  he  and  his  brother  occupied  the 
mill  lot  at  the  time  the  defendant  sold  to  the  plaintiff;  that 
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the  fence  was  od  the  bank ;  that  the  wall  built  by  plaintiff 
is  three  to  four  feet  further  south  than  the  old  fence  on  the 
bank  of  the  ditch;  that  there  was  no  controversy  about 
the  line  until  the  plaintiff  came  there ;  that  York  did  not 
put  him  in  possession  of  any  land  north  of  the  fence ;  that 
he  never  claimed  any  land  north  of  the  fence  while  Baird 
►lived  there;  that  the- fence  then  ran  on  the  bank;  that 
from  the  corner  of  the  house  to  the  ditch  is  thirty-two  feet ; 
that  he  had  since  got  possession  of  about  one-quarter  of  an 
acre  north  of  the  ditch.  There  was  some  other  testimony 
bearing  upon  these  points;  enough,  however,  has  been 
stated  for  the  present  purpose. 

It  is  manifest  that  Baird  in  1840  had  acquired  no  title 
by  adverse  possession,  which  certainly  did  not  commence 
before  Adams  was  put  into  possession  by  Stratton.  Twenty- 
five  years  was  the  period  necessary  to  maintain  the  title 
upon  the  ground  of  adverse  possession.  Looking  to  the 
paper  title  alone,  it  is  beyond  question  that  the  southern 
boundary  of  the  lot  conveyed  by  Stratton  to  Adams  did 
not  extend  to  the  mill-race.  It  remains  then  to  consider 
the  effect  of  the  location  of  the  land  by  the  acts  and  declara- 
tions of  Stratton  made  to  the  defendant  and  those  under 
whom  he  derived  title.  At  the  time  when  Adams  received 
his  deed  from  Stratton  the  land  had  been  surveyed,  so  as 
not  to  extend  to  the  race,  and  the  description  inserted  in  his 
deed  was  taken  from  that  survey.  All  this  ,he  knew,  and 
received  the  deed  in  that  form.  Now,  if  Stratton  bad  then 
in  the  strongest  form  of  words  which  could  be  selected, 
declared  that  the  intention  of  the  parties  was  that  his  lot 
should  extend  to  the  race,  it  could  not  be  of  any  avail.  It 
would,  if  effectual,  amount  either  to  a  conveyance  of  lands 
by  parol,  in  case  the  declarations  were  subsequent  to  the 
deed,  or  else,  if  they  were  prior  to  or  contemporary  with  its 
delivery,  such  a  declaration  of  the  intended  effect  of  the 
language  of  the  deed,  if  effectual,  would  violate  the  rule 
which  forbids  parol  evidence  to  alter  a  written  contract. 
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In  Clark  v.  Wethey  (19  Wendn  320),  the  judge  at  the  trial 
charged  the  jury  that  "  if  they  were  satisfied  that  the  line 
of  marked  trees  (lying  beyond  the  premises  included  by 
following  the  terms  of  the  deed)  was  made  at  the  time  of 
the  survey  and  when  the  deed  under  which  defendant 
claimed  was  executed ;  that  such  line  was  established  by 
the  parties  at  the  time  of  the  execution  of  the  deed  as  the* 
boundary  between  them ;  that  possession  was  taken  accord- 
ingly ;  that  the  plaintiff  had  acquiesced  in  that  line  as  the 
boundary  and  the  defendant  and  his  ancestor  had  made 
improvements  to  that  line,  with  the  knowledge  and  acqui- 
escence of  the  plaintiff,  the  defendant  had  made  a  good 
defence ;  but  that  no  acquiescence  short  of  actual  knowledge 
at  the  time  of  the  establishment  of  the  line  and  assent 
thereto,  would  conclude  the  plaintiff;  and  that  therefore 
unless  they  found  that  the  line  was  so  established  by  the 
defendant's  ancestor  and  acquiesced  in  by  the  plaintiff,  they 
must  find  for  the  plaintiff1'  The  jury  found  for  the 
defendant.  The  supreme  court  granted  a  new  trial.  Cowkn, 
J.,  delivered  the  opinion  of  the  court,  taking  notice  of  the 
decision  of  the  court  for  the  correction;  of  errors,  in  Adams 
v.  Rockwell  (16  Wend.,  286),  then  recently  decided,  in  which 
all  the  cases  in  this  state  to  that  time  had  been  reviewed, 
and  examining  the  whole  doctrine  as  to  the  conveyance  of 
lands  by  parol  through  the  medium  of  a  location  of  boun- 
daries contrary  to  the  terms  of  the  deed,  and  came  to  the 
conclusion,  in  which  I  think  his  argument  fully  sustains 
him,  that  upon  principle  where  the  description  in  the  deed 
designates  a  piece  of  land  as  that  conveyed,  the  description 
cannot  be  departed  from  by  parol  evidence  of  intent  or 
of  acquiescence  in  another  boundary,  unless  such  an 
adverse  possession  be  shown  as  is  in  itself  a  bar  to  an 
ejectment. 

In  the  case  before  us,  if  the  conveyances  to  Adams, 
Smith,  McNeil  and  Baird  had  been  expressed  in  the  same 
general  terms  as  are  used  to  describe  the  premises  in  $aird'a 
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deed  to  the  plaintiffs,  I  am  inclined  to  think  thai  such 
evidence  of  assent  on  the  part  of  Stratton  and  the  Lewises  * 
might  properly  have  gone  to  the  jury,  and  that  they  would 
have  been  authorized  to  find  that  the  premises  conveyed 
did  extend  to  the  old  fence  near  or  on  the  bank  of  the  race. 
But  upon  the  conveyances  as  they  were  actually  made  we 
«£nd  that  the  description  of  the  premises  can  be  definitely 
applied  to  the  land  in  accordance  with  the  fixed  legal 
principles  which  govern  the  construction  of  such  instru- 
ments, and  that  so  applied  it  cannot  be  made  to  include 
that  part  of  the  premises  in  respect  to  which  this  litigation 
has  arisen..  The  court,  therefore,  committed  ny  error  in 
the  portion  of  the  charge  complained  of;  there  was  no 
question  to  be  submitted  to  the  jury  in  respect  to  the 
claim  that  Baird's  title  extended  beyond  the  boundaries  in 
the  deed  from  Stratton- to  Adams. 

Ruqoles,  Ch.  J.,  and  Gardiner,  Willabd  and  Taggabt, 
Js.,  concurred  in  the  foregoing  opinion. 

Denio,  J.,  did  not  hear  the  argument. 

Mason,  J:,  gave  no  opinion. 

Morse,  J.,  was  absent. 

Judgment  affirmed.  • 


Gates  against  Brower. 

Where  the  wife  of  a  farmer,  who  was  In  the  habit  of  directing  the  business  of 
the  farm,  renting  lands,  purchasing  tools,  stock,  merchandise,  &c.,  pur- 
chased a  span  of  horses  for  which  she  gave  a  note  in  her  own  name ;  Held, 
in  an  action  against  the  husband  to  recover  the  value  of  the  horses,  that  it 
was  a  question  for  the  Jury  whether;  the  wife  did  not  act,  in  making  the 
purchase,  as  the  agent  of  her  husband, 
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That  thfc  giving  of  the  note  was  not  conclusive  evidence  to  the  contrary ;  and 
That  the  act  of  184,8,  in  regard  to  the  rights  of  married  women,  did  not 
affect  the  case. 

•* 

Action  commenced  in  April,  1850,  to  recover  the  value 
of.  a  span  of  horses  alleged  by  the  plaintiff  to  have  been 
sold  by  him  to  the  defendant,  which  the  defendant  denied. 
It  appeared  on  the  trial  that  the  defendant  was  a  farmer, 
and  that  his  wife  had  the  principal  management  of  his  busi- 
ness, directing  what  was  done  on  the  farm,  renting  lands, 
purchasing  tools,  stock,  merchandise,  &c.,  and  selling  crops, 
and  had  once  given  her  own  note  for  articles  purchased, 
which  the  defendant  paid.  The  purchase  of  the  horses  in 
question  was  made  by  the  wife  on  the  5th  of  October,  1848, 
for  which  she  gave  her  own  note.  She  said  to  the  plaintiff 
at  the  time  that  she  bought  the  horses  for  herself*  and  that 
they  were  hers.  They  were  used  on  the  defendant's  farm, 
occasionally  by  the  defendant,  but  generally  by  his  sons, 
who  did  most  of  the  work,  usually  under  their  mother's 
direction,  but  sometimes  directed  by  the  defendant.  It  did 
not  appear  that  the  wife  had  any  separate  estate. 

The  judge,  on  this  state  of  facts,  holding  that  the  wife 
on  her  own  account,  was  the  purchaser  of  the  horses,  non- 
suited the  plaintiff.      The  case  came  before  this  court  on 
appeal  from  the  judgment  of  nonsuit. 

•  .N.  F.  Graves  for  the  appellant. 

Vandenburgh  Sf  Woolworth  for  the  respondent. 

Mason,  J.  I  think  there  was  evidence  in  this  case  which 
should  have  been  submitted  to  the  jury  to  determine  whether 
these  horses  were  not  in  fact  purchased  by  the  wife  acting 
in  behalf  of  the  defendant,  and  whether  the  purchase  was 
not  in  fact  his.  There  was  evidence  in  the  case  from  which 
a  jury  might  justly  have  found  such  to  be  the  case.  There 
was  evidence  that  Mrs.  Brower  acted  as  the  agent  of  her 
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husband,  and  of  her  authority  so  to  act.  She  had  for  years 
generally  transacted  the  mercantile  business  of  the  family, 
and  had  before  given  her  note  which  was  taken  up  by  the 
defendant  She  sqems  to  have  conducted  the  law  business 
for  her  husband.  She  seems  to  have  had  a  general  super- 
vision of  the  defendant's  farm,  and  usually  directed  in  regard 
to  its  management ;  and  she  was  in  the  habit  of  doing  all 
these  things  with  the  defendant's  assent,  express  or  implied. 
He  knew  of  the  purchase  of  these  horses  and  made  no 
objections  to  it,  but  on  the  contrary,  I  think,  ratified  the 
purchase.  The  horses  were  used  as  a  team  on  his  farm,4 
and  he  and  his  boys  used  them.  All  this  was  certainly  very 
strong  evidence  to  submit  to  a  jury  upon  the  question  of 
the  wife's  agency  and  of  the  defendant's  ratification  thereof, 
and  should  have  been  so  submitted.  The  husband  is  bound 
by  the  wife's  contracts  in  such  cases  from  a  presumed  assent 
to  the  purchase.  (2  Kent's  Corn.,  146.)  It  is  upon  this  prin- 
ciple that  he  is  bound  by  such  contracts  of  his  wife  respect- 
ing those  matters  about  which  it  has  been  usual  for  her  to 
contract  and  for  him  to  sanction.  (Reeve's  Domestic  Relations, 
79.)  This  is  upon  the  same  ground  that  he  would  be  bound 
if  his  servant  had  contracted  for  him.  The  liability  pro- 
ceeds upon  the  ground  that  he  has  constituted  his  wife  his 
agent  in  the  transaction.  (Bac.  Abr.,  tit.  Baron  and  Feme, 
H  and  I;  Reeve's  Bom.  ReL,  79 ;  2  N,  Hamp.,  176 ;  10  John., 
38;  3Bing.,  ]70;  4  Barb.,  222;  7  How.,  306.)  It  was 
held  in  the  case  of  Petty  v.  Anderson  (3  Bing.,  170)  that  the 
husband  was  liable  for  articles  furnished  the  wife  where  she 
was  carrying  on  business  in^her  name  with  his  knowledge, 
though  the  invoices  and  receipts  were  in  the  name  of  the 
wife,  and  although  she  was  rated  for  and  paid  the  poor  and 
paving  rates.  The  same  precisely  is  the  case  of  Lovett  v. 
Robinson  (7  How.  Pr.  R.f  105),  where  judge  Willard  held  the 
husband  liable.  The  wife  may  not  only  act  as  the  agent 
of  her  husband*  but  any  subsequent  acknowledgment  or 
ratification  of  her  acts  by  the  husband  is  evidence  of,  and 
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equivalent  to  an  original  authority.  (4  Wend.,  465 ;  4  Barb., 
222 ;  Bacon's  Abr.,  tit.  Baron  and  Feme,  let*  H.) ;  and  it  is 
said  he  tacitly  ratifies  and  adopts  her  acts,  when  having 
received  the  goods  she  has  purchased  he  does  not  return 
them.  (1  Camp.,  120;  Bacon's  Abr.,  tit.  Baron  and  Feme,  let. 
H.)  And  it  is  said  in  books  of  very  high  authority  #that  if 
there  is  any  evidence  to  show  an  assent  of  the  husband,  it 
is  a  question  for  the  jury  to  determine  whether  the  debt 
was  or  was  not  contracted  under  his  assent.  (Bacon's  Abr^ 
vbi  supra.)  The  fact  that  the  plaintiff  took  the  note  of  the 
wife  on  the  sale  of  these  horses,  does  not  famish  such  con- 
clusive evidence  that  the  purchase  was  not  in  fact  for  the 
benefit  of  the  husband  as  to  be  incapable  of  being  over- 
come by  the  other  evidence  in  the  case*  {White  v.  Cuyler, 
6  T.  R.,  176.) 

The  acts  of  1848  and  1849,  in  regard  to  the  rights  of 
married  women,  do  not  in  any  manner  affect  this  case. 

The  judgment  of  the  court  below  ought  to  be  reversed 
and  a  new  trial  granted. 

All  the  judges  Concurring  in  the  above  conclusions, 

Judgment  reversed  and  new  trial  ordered. 


Hutchinson  against  Brand. 

An  execution  against  the  person,  reciting  the  judgment  as  prescribed  in  §  289 
of  the  Code,  and  commanding  the  sheriff  to  commit  the  defendant  "  to  the 
Jail  of  said  county  of  M.,  until  he  shall  pay  the  said  judgment,  according 
to  law,"  the  words  "  or  be  discharged,"  from  subdivision  8  of  that  section, 
being  omitted,  is  yalid;  and  a  sheriff  discharging  a  prisoner  arrested  upon 
such  execution  is  liable  as  for  an  escape. 

It  is  not  necessary  to  recite  in  an  execution  against  the  person  the  facts  which 
authorize  the  arrest,  vis :  the  nature  of  the  action,  and  the  return  of  an 

'  execution  agaioBt  property  unsaUflfled(CW#,  4288);  it  is  sufficient  if  those 
fccta  exist 
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Action  against  the  defendant  as  sheriff  of  Madison  county, 
for  an  escape. 

The  plaintiff  had  recovered  a  judgment  against  one  Lathrop 
in  an  action  for  wrongful  conversion  of  property,  for  $67.77, 
on  which  an  execution  against  property  had  been  issued  and 
returned  unsatisfied.  Thereupon, '  on  the  26th  of  May,  1849, 
an  execution  against  the  person  of  Lathrop  was  issued  to 
the  defendant,  reciting  the  judgment  as  prescribed  by  $  289 
of  the  Code,  and  concluding  as  follows : 

"You  are  therefore  required  to  arrest  the  said  Abram 
Lathrop  and  commit  him  to  the  jail  of  said  county  of  Madi- 
son till  he  shall  pay  the  said  judgment  according  to  law." 

(Signature  and  date.) 

After  the  word  "judgment,"  in  the  last  line,  the  words 
"  or  be  discharged  "  had  been  erased  by  a  line  drawn  upon 
them  with  a  pen.  Lathrop  being  arrested  upon  this  execu- 
tion, by  one  of  the  sheriff's  deputies,  the  sheriff  refused  to 
receive  him  into  custody,  upon  the  ground  that  the  execution 
was  insufficient  and  void.  The  prisoner  was  therefore  set  at 
large,  which  is  the  escape  complained  of.  A  jury  being 
waived,  the  court  (Mason,  J.,)  upon  the  foregoing  facts  being 
shown,  ordered  judgment  for  the  plaintiff  for  the  amount  of 
his  previous  judgment  with  costs.  The  defendant  appealed 
to  general  term,  and  thence  to  this  court. 

T.  Jenkins  for  the  appellant* 

W.  E.  Lansing,  for  the  respondent 

Willabd,  J.  An  execution  issued  upon  a  judgment  is 
declared  by  the  286th  section  of  the  Code  to  be  the  process 
of  the  court.  By  the  same  section  the  seal  of  the  cowhand 
signature  of  the  clerk  are  dispensed  with.  The  289th  sec- 
tion declares  what  must  be  stated  in  an  execution.  The 
execution  in  this  case  contained  all  that  is  required  by  that 
section  to  be  stated.    The  same  section  enacts  that  it  shall 

Sel.— Vol.V.  27 
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require  the  sheriff  substantially,  if  it  be  against  the  person 
of  the  judgment  debtor,  to  arrest  such  debtor  and  commit 
him  to  the  jail  of  the  county  until  he  shall  pay  the  judgment 
ot  be  discharged  according  to  law.  The  process  in  this  case 
contained  the  mandatory  clause  as  required  by  the  Code,  but 
omitted  the  words  in  the  last  sentence,  "  or  be  discharged  ;* 
so  that  it  apparently  required  the  sheriff  to  arrest  the  debtor 
and  commit  him  to  jail  until  he  should  "  pay  the  said  judg- 
ment according  to  law."  The  omission  of  those  words  did 
not  lessen  the  power  of  the  sheriff  to  arrest  and  commit  the 
debtor,  nor  did  it  throw  any  obstacles  in  the  way  of  the 
debtor's  discharge,  provided  any  event  short  of  payment 
should  occur,  entitling  him  to  his  discharge.  The  process  as 
drawn  is  substantially  as  required  by  §  289 ;  a  literal  compli- 
ance is  not  exacted  by  the  section.  The  part  omitted  was 
wholly  immaterial  for  any  purpose.  Whether  it  was  inserted 
or  omitted,  the  sheriff  would  be  bound  to  let  the  debtor 
depart,  on  his  presenting  a  discharge  according  to  law. 

Two  things  are  required  to  exist  before  process  can  be  regu- 
larly issued  against  the  person  of  the  debtor :  first,  there  must 
be  a  judgment  against  him  in  an  action  in  which  he  might 
have  been  arrested,  as  provided  in  §$  179  and  181 ;  and 
secondly,  the  return  of  an  execution  against  his  property 
unsatisfied  in  whole  or  in  part.  The  recital  of  these  facts  in 
the  execution  is  not  required  by  the  Code ; .  nor  was  it  neces- 
sary to  recite  them  in  an  execution  before  the  Code.  If 
these  facts  did  not  exist,  the  remedy  was  by  motion  to  set 
aside  the  execution,  or  by  an  action  against  the  party  who 
thus  improperly  abused  the  process  of  the  court.  The  sheriff 
was  always  justified  by  the  process  regular  on  its  face,  mi 
was  of  course  bound  to  execute  it.  It  being  issued  by  a 
superior  court  of  general  jurisdiction,  the  authority  of  the 
court  to  award  it  was  to  be  presumed,  and  the  sheriff  diso- 
beyed it  at  his  peril. 

The  permitting  of  the  defendant  to  go  at  large  after  his 
arrest  upon  the  process,  and  before  his  actual  commitment 
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within  the  four  walls  of  the  prison,  was  an  escape,  entitling 
the  plaintiff  to  recover  his  whole  debt  against  the  sheriff. 
(2  R.  S.,  437,  $63;  8   Wend.,  545.) 
The  judgment  must  be  affirmed, 

■  Taggart,  J.,  dissented  from  tKe  conclusions  above  stated. 

All  the  other  judges  concurring, 

Judgment  affirmed. 


Beckwith  against  The  Union  Bank  op  New- York. 

Where  an  Insolvent  firm,  having  money  on  deposit  in  bank,  made  a  general 
assignment  for  the  benefit  of  creditors ;  soon  after  which,  bnt  before  notice 
of  the  assignment  to  the  bank,  a  bill  against  the  firm  held  by  the  bank, 
greater  in  amount  than  the  sum  on  deposit,  fell  due,  and  was  charged.by  the 
bank  in  the  account  of  the  firm,  it  was  Held  that  the  assignee,  after  demand 
of  the  sum  on  deposit,  was  entitled  to  recover  it  ot  the  bank. 

That  the  assignee's  right  to  the  money  was  complete  without  giving  notice  of 
the  assignment,  and  that  the  bank  could  not,  as  against  him,  apply  the 
deposit  in  payment  of  the  bill. 

That  §  112  of  the  Code  does  not  change  the  former  rule  in  this  respect,  as  to 
the  substantial  rights  of  the  parties. 

On  the  24th  of  August,  1850,  the  firm  of  W.  C.  &  A,  A. 
Hunter,  having  become  insolvent,  made  a  general  assign* 
ment  of  their  property  to  the  plaintiff,  as  trustee,  for  the 
benefit  of  their  creditors.  This  action  was  brought  by  the 
assignee  to  recover  the  sum  of  $3600,  which  at  the  date  of 
assignment  was  on  deposit  in  the  Union  Bank  to  the  credit 
of  the  insolvent  firm.  It  appeared  upon  the  trial  before  a 
referee  that  the  bank  was  at  the  date  referred  to,  the  holder 
of  a  bill  of  exchange  for  $3914,  drawn  at  Buffalo,  June  22, 
1850,  by  one  of  the  firm  of  Suydam,  Sage  &  Co.,  and 
accepted  by  that  firm.  This  bill  had  been  discounted  by 
the  bank  for  the  Huaters,  arjd  bore  their  endorsement.    On 
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the  twenty-seventh  of  August  the  bill  matured,  and  was 
protested  for  nonpayment ;  and  the  amount  was  charged  by 
the  bank  against  the  endorsers  in  their  account.  On  the 
following  day  the  plaintiff  gave  notice  to  the  bank  of  the 
assignment,  and  demanded  payment  of  the  sum  on  deposit. 
The  referee  reported  in  favor  of  the  plaintiff  for  the  whole 
amount  claimed.  The  judgment  entered  upon  the  report 
was  affirmed  by  the  superior  court  at  general  term  (4  Sandf. 
S.  C.  R.j  604),  and  the  defendants  appealed  to  this  court. 
The  cause  was  submitted  here  on  printed  points. 

H.  E.  Davies  for  the  appellants. 

1&  Bradley  for  the  respondent. 

Johnson,  J.,  delivered  the  opinion  of  the  court 
Section  112  of  the  Code  of  1849,  was,  wo.  think,  not 
intended  to  change  the  substantial  rights  of  the  parties,  but 
only  to  introduce  such  alterations  in  the  mode  of  protecting 
them  as  were  rendered  necessary  by  the  provisions  of  §§  111 
and  113,  which  require  in  most  cases  the  real  party  in 
interest  to  be  the  plaintiff.  The  first  branch  of  the  section 
will  have  its  full  and  appropriate  meaning  if  we  regard  it 
as  providing  that  "  in  the  case  of  an  assignment  of  a  thing 
in  actibn,  th^  action  by  the  assignee  shall  be  without  preju- 
dice to  any  Bet-off  or  other  defence  existing  at  the  time  of 
or  before  notice  of  the  assignment,"  which  would  have 
been  available  to  the  defendant  had  the  action  been  brought 
in  the  name  of  the  assignor.  In  other  words  the  provision 
is  that  the  substantial  rights  of  the  defendant  shall  not 
be  affected  by. the  substitution  of  the  assignee  as  plaintiff  in 
place  of  the  assignor.  There  is  no  pretence  to  hold  that 
in  an  action  in  the  name  of  the  Hunters  before  the  Code 
the  demand  of  the  bank  could  have  been  setoff. 

Nor  had  the  bank  any  lien  upon  the  deposits  of  the 
Hunters,  which  would  have  prevented  their  drawing  out 
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the  whole  balance  of  cash  to  their  credit  on  the  twenty* 
fourth  of  August.  This  right  passed  to  the  plaintiff  by 
the  assignment;  no  notice  was  necessary  to  perfect  that 
right  in  the  assignee,  except  only  that  in  default  of  notice, 
the  bank  might  have  so  dealt  as  by  its  subsequent  acts  to 
have  affected  his  rights.  There  is  no  evidence  of  any  such 
dealing  in  this  case.  The  judgment  below  was  beyond 
all  question  correct. 

Morse,  J.,  was  not  present. 

All  the  other  judges  concurred. 

Judgment  affirmed. 


Edgell  against  Habt. 

Where  the  purchaser  of  a  stock  of  goods  in  a  retail  store  executed  to  the  i 
dor  a  mortgage  upon  the  entire  stqck,  by  schedule,  the  mortgage  including 
also  in  its  terms  all  articles  of  a  like  nature  which  might  be  in  the  store  at 
the  time  of  default  in  the  condition,  the  mortgagor  to  continue  in  possession, 
but  being  forbidden  by  a  clause  in  the  mortgage  from  selling  on  credit,  it 
was  Hdd,  that  the  mortgage  was  in  its  terms  fraudulent  as  against  creditors, 
and  that  there  was  no  question  to  be  submitted  to  a  jury  with  regard  to  it. 

This  was  an  action  commenced  in  October,  1849,  for 
detaining  personal  property,  and  would  have  been  replevin 
tinder  the  former  practice.  The  property  was  a  quantity  of 
groceries,  the  assortment  of  a  retail  store.  The  defendant 
in  the  answer  justified  as  sheriff  of  the  county  of  Monroe, 
under  two  executions  issued  out  of  the  supreme  court,  and 
delivered  to  the  defendant  as  sheriff  to  be  executed,  on  the 
4th  day  of  October,  1849,  against  one  Lyman  Bostwick ; 
under  which  the  defendant  says  he  took  the  property  and 
detained  it  until  it  was  taken  from  his  possession  by  the 
proceedings  in  the  action.    The  answer  also  states  that  the 
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goods  were  the  property  of  Bostwick,  and  at  the  time  of  - 
the  levy  were  in  his  possession,  and  a  part  of  his  stock  in 
trade  as  a  retail  grocer  in  Rochester;  that  Bostwick  was, 
and  for  a  year  past  had  been  engaged  in  selling  the  stodk 
of  which  they  formed  a  part,  for  his  own  use.  The  reply 
denies  that  the  goods  were  Bostwick's  property,  and  sets 
out  a  chattel  mortgage  under  which  the  plaintiff  claims 
them. 

On  the  trial  at  the  Monroe  circuit  in  June,  1852,  before 
Pratt,  J.,  the  plaintiff  gave  in  evidence  a  chattel  mortgage, 
executed  to  him  by  Bostwick  on  the  14th  day  of  August, 
1849.  By  it  Bostwick  mortgaged  to  the  plaintiff  the  goods 
and  property  mentioned  in  a  schedule  annexed,  aad  which 
wefe  in  a  certain  store  in  Rochester ;  with  a  condition  to 
be  void  if  Bostwick  should  pay  the  plaintiff  $1000,  by 
instalments  of  $100  per  month,  the  first  instalment  to  be 
paid  in  twelve  months  from  the  giving  of  the  mortgage. 
Until  default  Bostwick  was  to  continue  in  quiet  possession 
and  enjoyment  of  the  property,  unless  he  should  attempt  - 
to  sell  it,  in  which  case  the  plaintiff  might  take  and  keep 
it  until  default  and  then  sell  i£ 

The  annexed  schedule  was  a  list  of  items  of  groceries 
and  store  furniture,  at  the  foot  of  which  was  the  following, 
the  whole  paper  being  signed  by  Bostwick:  "Together 
with  all  other  articles  mentioned  and  specified  in  a  bill  of 
sale  this  day  executed  by  the  said  party  of  the  second  part 
to  the  said  party  of  the  first  part,  and  to  include  also  all  other 
articles  of  a  like  nature  which  may  be  put,  or  be  in  said  store* 
whenever  the  said  party  of  the  second  part  may  be  entitled  to 
enforce  the  within  mortgage.  Said  party  of  the  first  part  not  to 
sell  any  of  the  said  goods  upon  credit*  If  any  of  the  said  goods 
are  sold  upon  credit,  that  shall  be  sufficient  cause  of  forfeiture  of 
the  within  mortgage,  and  entitle  the  said  Edgell  to  treat  the  same 
accordingly,  at  his  election.99  The  mortgage  had  been  duly 
filed* 
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The  plaintiff  proved  thai  in  August,  1848,  he  sold, Boat* 
wick  a  stock  of  groceries,  with  which  he,  the  plaintiff,  had 
been  trading  as  a  grocer,  for  $2200,  and  took  his  notes 
payable  $100  per  month,  and  a  chattel  mortgage.  Bostwick 
had  paid  eleven  or  twelve  of  the  notes,  and  in  August, 
1849,  gave  the  new  mortgage,  the  schedule  which  had  been 
attached  to  the  first  mortgage*  being  taken  off  and  with  a 
few  items  added  annexed  to  the  new  one.  In  the  meantime, 
and  until  the  seizure,  he  had  been  selling  th$  goods  as  a' 
retail  merchant,  and  making  fresh  purchases.  He  purchased 
about  $800  worth  in  the  fall  of  1848,  and  about  an  equal 
amount  in  the  spring  of  1§49.  The  new  purchases,  being 
of  similar  goods,  answered  the  description  in  the  former 
schedule.  He  had  sold  to  the  amount  of  $1000  or  $1500. 
The  purchase  in  the  fall  of  1848,  was  made  of  a  firm  in 
New- York,  who  are  the  same  persons  with  the  plaintiffs  in. 
one  of  the  executions  under  which  the  levy  was  made.  A 
part  of  the  goods  seized  belonged  to  the  old  stock,  and  the 
rest  were  of  the  new  purchases.  Bostwick  supplied  his 
family  with  necessaries  from  the  store,  and  gave  due  bills 
payable  in  goods  for  clothing,  &c.,  which  were  paid  out  of 
the  store.  The  plaintiff  after  selling  out  to  Bostwick  went 
into  business  again  in  the  same  street  in  which  Bostwick's 
store  was.  '  Bostwick  went  away  to  California  about  a  week 
before  the  sheriff  closed  his  store.  After  the  seizure  the 
plaintiff  demanded  the  property  of  the  sheriff. 

The  defendant  moved  for  a  nonsuit  on  the  ground  that 
the  chattel  mortgage  under  which  the  plaintiff  claimed  was 
fraudulent  and  void  as  against  creditors.  The  judge  non- 
suited the  plaintiff,  who  excepted.  Judgment  for  the  defen- 
dant, which  was  affirmed  at  a  general  term.  (13  Barb.,  380.) 
The  cause  was  submitted  here  upon  printed  arguments  by 

E.  Darwin  Smith  for  the  appellant. 

J.  L.  Angle  for  the  respondent. 
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Denio,  J-  The  schedule  annexed  to  the  mortgage  and 
referred  to  in  it,  was  a  part;  of  that  instrument ;  and  both 
papers  are  to«  be  construed  together.  (Roberts  v.  The  Che- 
nango Mut.  Ins.  Co.,  3  HUI,  501 ;  Hill*  v.  Miller,  3  Paige, 
254,  256,  and  cases  dted;  Cow.  Sf  Hill's  Notes,  1420,  note 
958.) 

The  inhibition  to  sell  on  ctedit  contained  in  the  writing  at 
the  foot  of  the  schedule,  by  a  necessary  implication  autho- 
rized Bostwick  to  sell  the  goods  for  cash,  and  all  the 
circumstances  connected  with  the  transaction,  as  well  as  the 
admission  in  the  pleadings,  show  that  the  intention  of  the 
instrument  was  that  Bostwick  should  continue  to  retail  the 
mortgaged  property  and  receive  the  proceeds  to  his  own  use, 
as  he  had  done  with  the  plaintiff's  knowledge  and  assent 
from  the  time  of  the  original  purchase,  and  the  giving  of  the 
first  mortgage.  , 

Interpreting  the;  instrument  in  this  manner,  the  scope  of 
the  written  arrangement  between  the  parties  was  that  Bost- 
wick should  carry  oil  a  retail  store,  making  purchases  from 
time  to  time  and  selling  off  in  the  ordinary  manner,  the 
plaintiff  all  the  time  retaining  a  lien  on  the  whole  stock  by 
way  of  mortgage ;  under  which  he  could  upon  a  default 
take  possession  of  the  remaining  goods,  whether  they  were 
those  owned  by  Bodtwick  at  the  giving  of  the  mortgage  or 
purchased  subsequently,  and  sell  them  for  the  payment  of 
his  debt.  I  have  said  that  this  was  the  written  arrangement 
between  the  parties,  and  not  merely  their  supposed  inten- 
tion deduced  from  circumstantial  proof.  They  made  this 
precise  bargain  in  writing,  and  the  question  is  whether  by 
law  such  an  arrangement  is  void  as  against  creditors.  The 
appellant's  counsel  strenuously  contends  that  inasmuch  as 
the  statute  bas  declared  that  the  question  of  fraudulent  intent 
shall  be  deemed  a  question  of  fact  and  not  of  law  (2  R.  S. 
137,  §  4),  the  effect  of  the  mortgage  should  have  been  left  to 
the  jury.  It  should  be  remembered  that  there  is  no  question 
respecting  the  meaning  of  the  language.     The  doubt,  if 
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there  be  one,  is  whether  the  law  tolerates  such  an  arrange- 
ment where  the  rights  of  creditors  are  concerned.  There 
was  no  traversable  question  either  respecting  the  intention  of 
the  parties.  The  law  adjudges  that  they  intended  what  the 
writing  expresses ;  and  it  would  be  incompetent  for  either 
party  to  show,  if  they  were  possessed  of  the  most  persuasive 
evidence,  that  they  designed  the  instrument  to  have  a  different 
operation  from  the  one  the  law  assigns  to  i^  As  it  is  the 
duty  of  the  court  to  respond  as  to  the  law,  and  as  this  was 
a  pure  question  of  law,  it  belonged  to  the  judge  at  the 
circuit  to  determine  whether  an  action  could  be  sustained  on 
this  mortgage.  If  by  law  it  was  void  as  to  creditors,  the 
court  would  be  obliged  to  set  aside  a  verdict  affirming  its 
validity  as  often  as  one  should  be  rendered.  The  true  ques-# 
tiop  then  is  whether  a  person  engaged  in  traffic  and  indebted 
can  make  a  valid  contract  or  conveyance  in  favor  of  one 
creditor,  by  which  he  shall  possess  a  lien  upon  all  the  chattels 
which  the  debtor  shall  from  time  to  time  have  on  hand, 
allowing  the  latter  to  sell  and  purchase  like  an  unqualified 
owner,  thg  lien  attaching  only  to  what  may  be  on  hand  at 
the  time  it  is  sought  to  be  enforced.  The  proposition  require* 
only  to  be  stated  to  be  refuted.  The  branch  of  it  whichj 
professes  to  subject  after-purchased  property  is  void  upon) 
the  most  common  principles.  A  mortgage  is  an  executed 
conveyance  subject  to  a  condition,  and  has  all  the  elements 
of  a  sale.  like  a  sale,  it  requires  a  subject  in  esse  and  in 
the  power  of  the  mortgagor.  (2  Bovmer's  Law  Die,  485, 
pi.  1, 2,  3,  6 ;  Blackbvme  on  Sales,  122;  Rapelye  v.  Mackie, 
6  Cow.,  250 ;  Outwater  v.  Dodge,  7  Cow.,  85.)  The  appel- 
lant's counsel  concedes  that  the  instrument  was  inoperative 
upon  after-acquired  property ;  but  he  argues  that  this  con- 
sideration does  not  affect  it  in  respect  to  that  which  was  on 
hand  when  it  was  executed.  But  it  seems  to  me  that  its 
prospective  operation  was  an  essential  part  of  the  entire 
arrangement.  It  was  not  intended  to  create  an  absolute  lien 
upon  any  property,  but  a  fluctuating  one  which  should  open 
Sel.— Vol.  V.  28 
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to  release  that  which  should  be  sold,  and  to  take  in  what 
should  be  newly  purchased.  It  may  be  safely  assumed  that 
the  liberty  to  sell  would  not  have  been  given,  but  for  the 
right  supposed  to  be  acquired  over  subsequent  purchases. 
But  I  am  of  opinion  that  the  right  to  sell,  if  it  stood  alone* 
would  vitiate  the  mortgage.  In  Grisivold  v.  Sheldon  (4  Gomst., 
581,  594),  five  judges  of  this  court  concurred  in  holding 
that  such  a  provision  would  render  the  instrument  void,  and 
four  were  of  opinion  that  where' 'the  mortgagor  was  allowed 
by  the  mortgagee  to  sell  the  mortgaged  chattels,  though  not 
in  pursuance  of  a  provision  in  the  instrument,  the  mortgage 
would  be  invalid  in  law,  whatever  a  jury  might  think  of  it. 
The  invalidity  of  such  a  transaction  had  been  affirmed  in  the 
supreme  court  in  Wood  v.  Lowry  (17  Wend.,  492),  and  no 
case  or  dictum  has  been  found  to  uphold  it.  I  not  only  agree 
that  the  case  of  Smith  v.  Acker  (23  Wend.,  658)  is  an  authori- 
tative exposition  of  the  statute  respecting  fraudulent  sales, 
but  I  assent  to  it  ex  animo  as  asserting  the  true  Bense  of  the 
legislature.  The  effect  of  that  decision  I  understand  to  be 
that  where  the  otyection  to  a  sale  or  mortgage  of  chattels  iB 
that  the  vendoT  or  mortgagor  continues  in  possession,  the 
transfer,  though  prima  facie  fraudulent,  is  susceptible  of 
explanation  by  proof  that  it  was  intrinsically  honest  and 
made  without  a  view  to  defraud  creditors.  This  explanation 
relates  to  the  consideration  and  motives  of  the  transfer,  and 
is  not  limited  to  accounting  for  the  want  of  change  of  pos- 
session ;  and  it  is  moreover  to  be  submitted  to  a  jury  in  all 
cases  where  it  arises  upon  the  trial  of  an  issue  of  fact.  But 
this  falls  far  short  of  proving  that  no  transfer  of  chattels  can 
be  fraudulent  and  void  in  law  as  against  creditors,  and  still 
farther  from  showing  that  a  jury  is  in  such  cases  to  take  the 
place  of  the  court  in  determining  the  effect  of  written  instru- 
ments. A  deed  of  gift  by  a  pefson  indebted  would,  I 
y  presume,  be  void  as  against  creditors  as  a  matter  of  law,  as 

well  since  as  before  the  statute ;  and  so  also  of  a  conveyance 
of  chattels  which  like  the  mortgage  should  leave  the  owner 
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tie  right  of  selling  them  as  his  own.  These  considerations 
are  sufficient  to  enable  us  to  decide  the  case  in  favor  of  the 
respondent ;  and  it  is  unnecessary  to  determine  whether  a 
nonsuit  would  be  proper,  if  the  right  of  the  mortgagor  to 
sell  had  been  made  out  by  the  conduct  of  the  parties  or  their 
declarations  out  of  the  mortgage.  My  own  opinion  is  that 
the  existence  of  such  a  provision  out  of  the  mortgage  or  .in 
it  would  invalidate  it  as  matter  of  law,  and  that  where  the 
"facts  are  undisputed  this  court  should  so  declare.  The 
manifest  tendency  of  such  arrangements  to 'defraud  creditors 
by  giving  to  the  mortgagor  a  false  credit,  and  their  incon- 
gruity with  the  just  and  legal  idea  of  a  mortgage  are  in  my 
mind  sufficient  to  condemn  them ;  but  as  before  remarked  it 
is  only  necessary  now  to  decide  that  in  this  case  the  objec- 
tionable provision  being  contained  in  the  mortgage  the 
nonsuit  was  proper. 
The  judgment  of  the  court  below  should  be  affirmed. 

Judges  Gardiner,  Mason  and  Johnson  dissented. 

Judgment  affirmed. 


Yak  der  Volgen  against  Yates* 

Where,  in  a  conveyance  in  fee,  operating  under  the  statute  of  uses,  in  which 
a  consideration  appears  to  have  been  paid,  the  grantor  makes  an  express 
declaration  of  the  whole  use,  but  a  part  of  the  use  fails  to  take  effect  by 
reason  of  the  uncertainty  of  the  cestui  que  use,  the  consideration  expressed 
in  the  deed  is  regarded  as  an  equivalent  for  the  whole  use  declared,  inclu- 
ding as  well  that  part  which  fails  as  that  which  is  valid ;  and  therefore  that 
part  of  the  use  which  fails  does  not  result  to  the  grantor,  but  vests  in  the 
grantee  named  in  the  deed,  who  paid  the  consideration. 

Where  the  whole  use  is  disposed  of  by  the  deed,  nothing  can  result  to  the 
grantor. 

On  the  27th  of  April,  1790,  Nicholas  Van  der  Volgen 
owned  a  lot  in  Schenectady*,  the  land  out  of  which  this  con- 
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tro  versy  arose.  On  that  day,  by  indenture  of  release  reciting 
that  the  releasees  were  in  possession  of  the  premises  "  by 
virtue  of  a  bargain  and  sale  to  them  thereof  made  for  one 
whole  year,  by  indenture  bearing  date  the  day  next  before 
the  day  of  the  date  of  these  presents,  and  by  force  of  the 
statute  for  transferring  uses  into  possession,"  and  in  con- 
sideration of  <£100  paid  by  the  releasees,  he  released  the 
premises  to  Robert  Alexander  and  seven  other  persons  named, 
of  whom  Joseph  C.  Yates,  the*  original  defendant  in  this 
action,  was  one,  "and  to  their  heirs  and  assigns  forever."  The 
deed  then  declared  that  the  conveyance  was  "  upon  trust, 
nevertheless,  to  the  only  proper  use,  benefit  and  behoof  of 
Cornelius  Van  Dyck"  and  twelve  other  persons  named, 
"  members  of  St  George's  Lodge,  in  the  town  of  Schenec- 
tady, and  all  others  who  at  present  are  or  hereafter  may 
become  members  of  the  same,  their  survivorB  and  successors 
forever,  and  to  and  for  no  other  use,  intent  and  purpose 
whatsoever."  Then  follows  a  covenant  for  further  assurance 
to  the  releasees,  their  heirs  and  assigns,  "to  and  for  the  uses 
and  purposes  hereinbefore  specified  and  more  particularly 
mentioned;"  and  a  covenant  for  the  quiet  and  peaceable 
possession  of  the  releasees,  their  heirs  and  assigns  "  for  the 
uses  and  purposes  aforesaid."  No  conveyance  of  the  pre- 
mises, subsequent  to  this,  was  ever  made. 
•  In  1797  Nicholas  Van  der  Volgen  died,  leaving  a  will  in 
which,  not  having  specifically  disposed  of  the  reversion  of 
the  premises  in  question,  he  made  Lawrence  and  Petrus  Van 
der  Volgen  his  residuary  devisees.  In  1819  Petrus  died, 
having  devised  all  his  estate  by  will  to  Myndert  Van  der 
Volgen ;  Lawrence  ana  Myndert  being  thus  the  legal  repre- 
sentatives of  Nicholas  in  any  devisable  estate  in  the  premises  • 
which  he  may  have  had  at  the  time  of  his  death. 

In  1833  the  act  to  incorporate  the  Utica  and  Schenectady 
Railroad  Company  was  passed.  Under  its  authority  the  com- 
pany instituted  proceedings  to  appropriate  the  lot  in  question 
to  the  use  of  the  road.    To  these  proceedings  Lawrence  and 
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Myndert  Van  der  Volgen,  Joseph  C.  Yates,  now  the  sole  sur* 
vivor  of  the  releasees  in  the  before  mentioned  conveyance, 
and  certain  persons  claiming  to  be  members  of  St.  George's 
Lodge,  were  made  parties,  all  of  the  cestui*  que  use  named  in 
that  instrument  being  dead.  The  commissioners  awarded 
six  cents  to  the  two  Van  der  Volgens,  and  $2755  to  Yates 
"as  trustee  under  the  release ;"  and  the  two  former  filed 
their  bill  in  chancery  against  the  latter  to  compel  the  pay- 
ment of  the  money  to  them  as  the  representatives  of  the 
releasor,  and  entitled  to  the  land  or  its  proceeds.  The 
vice-chancellor  (Gbidley)  dismissed  the  bill,  and  this  decree 
was  affirmed  by  the  chancellor  (Walwobth).  (3  Barb.  Ch. 
JR.,  242.)    The  complainants  appealed  to  this  court. 

All  the  original  parties  to  the  action  had  died  since  the 
commencement  of  the  suit,  and  their  personal  representatives 
were  the  present  parties. 

William  Tracy  for  the  appellants. 

A.  C.  Paige  for  the  respondent.  # 

Bu&glb8,  Ch.  J*.  In  determining  this  case  it  will  be 
assumed  that  the  deed  executed  by  Nicholas  Van  der  Volgen 
to  Robert  Alexander  and  seven  others  for  the  use  of  Corne- 
lius Van  Dyck  and  twelve  others,  was  a  valid  conveyance- 
by  lease  and  release,  operating  by  force  of  the  statute  of  uses, 
to  vest  in  Van  Dyck  and  others  who  are  specially  named  as 
cestui*  que  use,  an  estate  for  their  joint  lives  and  the  life  of 
the  survivor,  but  not  an  estate  in  fee :  and  that  the  limita- 
tion of  the  further .  use  to  "  all  others  who  were  then  or 
thereafter  might  beeome  members  of  St.  George's  Lodge, 
their  survivors  and  successors  forever,"  was  void  for  uncer- 
tainty;  and  that  the  use  or  equitable  interest  thus  attempted 
to  be  given  to  the  members  of  the  lodge  not  specially  named, 
cannot  be  sustained  either  as  a  legal  estate  by  force  of  the 
statute  of  uses,  or  as  an  executory  trust,  or  as  a  charitable 
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use.  Upon  these  assumptions  the  only  remaining  question 
is  whether  upon  the  death  of  the  last  surviving  cestui  que  use 
the  estate  resulted  back  to  the  representatives  of  the  grantor, 
who  are  the  complainants.  If  it  did  so,  they  are  entitled  to 
the  money  in  controversy,  otherwise  not. 

Before  the  statute  of  uses,  and  while  uses  were  subjects 
of  chancery  jurisdiction  exclusively,  a  use  could  not  be 
raised  by  deed  without  a  sufficient  consideration ;  a  doctrine 
taken  from  the  maxim  of  the  civil  law,  ex  nvdo  paeto  non  oritur 
actio.  In  consequence  of  this  rule  the  court  of  chancery 
would  not  compel  the  execution  of  a  use,  unless  it  had 
been  raised  for  a  good  or  valuable  consideration ;  for  that 
would  be  to  enforce  donum  gratuitum.  (1  Cruise,  tit.  xi,  ch. 
2,  §  22.)  And  where  a  man  made  a  feoffment  to  another 
without  any  consideration,  equity  presumed  that  he  meant 
it  to  the  use  of  himself;  unless  he  expressly  declared  it  to 
be  to  the  use  of  another,  and  then  nothing  was  presumed  con- 
trary to  his  own  expressions.  (2  BL  Com.,  330.)  If  a  person 
had  conveyed  his  lands  to  another  without  consideration,  or 
declaration  of  uses,  the  grantor- became  entitled  to  the  use 
or  pernancy  of  the  profits  of  the  lands  thus  conveyed. 

This  doctrine  was  not  altered  by  the  statute  of  uses. 
Therefore  it  became  an  established  principle,  that  where 
the  legal  seizin  or  possession  of  lands  is  transferred  by  any 
common  law  conveyance  or  assurance,  and  no  use  is 
expressly  declared,  nor  any  consideration  or  evidence  of 
intent  to  direct  the  use,  such  use  shall  result  back  to  the 
original  owner  of  the  estate ;  for  where  there  is  neither 
consideration  nor  declaration  of  uses,  nor  any  circumstance 
to  show  the  intention  of  the  parties,  it  cannot  be  supposed 
that  the  estate  was  intended  to  be  given  away.  (1  Cruise, 
tit*  ii,  ch.  4,  §  20,) 

But  if  a  valuable  consideration  appears,  equity  will 
immediately  raise  a  use  correspondent  to  such  consideration. 
(2  BL  Com.,  330.)  And  if  in  such  case  no  use  is  expressly 
declared,  the  person  to  whom  the  legal  estate  is  conveyed, 
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and  from  whom  the  consideration  moved,  will  be  entitled 
'to  the  use.  The  payment  of  the  consideration  leads  the 
use,  unless  it  be  expressly  declared  to  some  other  person. 
The  use  results  to  the  original  owner  where  no  consideration 
appears,  because  it  cannot  be  supposed  that  the  estate  was 
intended  to  be  given  away ;  and  by  the  same  rule  it  will 
not  result  where  a  consideration  has  been  paid,  because  in 
such  case  it  cannot  be  supposed  that  the  parties  intended 
the  land  should  go  back  to  him  who  had  been  paid  for  it. 

The  statute  of  uses  made  no  change  in  the  equitable 
principles  which  previously  governed  resulting  uses.  It 
united  the  legal  and  equitable  estates  so  that  after  the 
statute  a  conveyance  of  the  use  was  a  conveyance  of  the 
land  :  and  the  land  will  not  result  or  revert  to  the  original 
owner  except  where  the  use  would  have  done  so  before 
.the  statute  was  passed.  (Cruise,  tit.  x.y  ch.  4,  §  20.) 

It  is  still  now,  as  it  was  before  the  statute,  "  the  intention 
of  the  parties  to  be  collected  from  the  face  of  the  deed 
that  gives  effect  to  resulting  uses."  (1  Sanders  on  Uses, 
104,  ed.  of  1830.) 

As  a  general  rule  it  is  true  that  where  the*  owner  for  a 
pecuniary  consideration  conveys  lands  to  uses,  expressly 
declaring  a  part  of  the  use,  but  making  no  disposition  of 
the  residue,  so  much  of  the  use  as  the  owper  does  not 
dispose  of  remains  in  him.  (Cruise,  tit.  sci,  ch.  4,  §21.) 
For  example,  if  an  estate  be  conveyed  for  valuable  con- 
sideration to  feoffees  and  their  heirs  to  the  use  of  them  for 
their  lives,  the  remainder  of  the  use  will  result  to  the 
grantor.  In  such  case  the  intent  of  the  grantor  to  create  a 
life  estate  only  and  to  withhold  the  residue  of  the  use  is 
apparent  on  the  face  of  the  deed ;  the  words  of  inheritance 
in  the  conveyance  being  effectual  only  for  the  purpose  of 
serving  the  declared  use.  The  consideration  expressed  in 
the  conveyance  is  therefore  deemed  an  equivalent  only 
for  the  life  estate.  The  residue  of  the  use  remains  in  or 
results  to  the  grantor,  because  there  \yas  no  grant  of  it, 
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nor  any  intention,  to  grant  it,  and  because  it  has  never  been 
paid  for. 

But  the  general  rule  above  stated  is  clearly  inapplicable 
to  a  case  in  which  the  intention  of  the  grantor,  apparent 
on  the  face  of  the  deed,  is  to  dispose  of  the  entire  use,'  or 
in  other  words  of  his  whole  estate  in  the  land.  Such  is  the 
case  now  before  us  for  determination.  The  consideration 
expressed  in  Van  der  Volgen's  deed  was  .£100 ;  and  it  is 
perfectly  clear  on  the  face  of  the  conveyance  that  hi 
intended  to  part  with  his  whole  title  and  .interest  in  the 
land.  He  limited  the  use  by  the  terms  of  his  deed  "  to 
Cornelius  Van  Dyck  and  twelve  other  members  of  St. 
George's  Lodge  in  the  town  of  Schenectady,  and  all  others 
who  at  present  are,  or  hereafter  may  become  members  of 
the  same,  their  survivors  and  successors  forever."  He 
attempted  to  convey  the  use  and  beneficial  interest  to  the 
members  of  that  lodge  either  as  a  corporate  body,  capable 
of  taking  by  succession  forever,  or  to  that  association  for  a 
charitable  use  or  perpetuity.  In  either  case,  if  the  con- 
veyance had  taken  effect  aocording  to  the  grantor's  inten- 
tion, it  would  have  passed  his  whole  title,  and  no  part  of 
the  use  could  have  resulted  to  him  or  his  representatives. 
Admitting  that  the  declaration  of  the  uses  was  void  except 
as  to  the  cestuisque  we  who  were  specially  named,  and  good 
as  to  them  only  for  life,  yet  it  cannot  be  doubted  that  the 
parties  believed  when  the  deed  was  executed  that  the  grantor 
conveyed  his  whole  title  in  fee,  and  the  intention  of  the 
parties  that  the  entire  use  and  interest  of  the  grantor  should 
pass,  is  as  clear  as  if  the  limitation  of  the  whole  use  had 
been  valid  and  effectual.  This  intent  being  established  it 
follows,  as  a  necessary  consequence,  that  the  sum  of  £100 
consideration  was  paid  and  received  as  an  equivalent  for 
what  was  intended  and  supposed  to  have  been  conveyed, 
that  p  to  say  for  an  estate  in  fee.  The  express  declaration 
of  the  use  in  the  present  case,  instead  of  being  presumptive 
evidence  that  the  grantor  did  not  intend  to  part  with  the 
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use  in  fee,  is  conclusive  evidence  that  he  did  so  intend ; 
and  the  extent  of  the  express  declaration  is  as  much  the 
measure  of  the  consideration  as  if  the  whole  of  the  declared 
use  had  been  valid.  The  complainant's  claim  to  the  resulting 
use,  or  reversion  of  the  land,  being  founded  solely  on  the 
assumption  that  the  grantor  never  was  paid  for  it,  must, 
therefore,  fail  because  the  assumption  is  disproved  by  the 
deed  itself. 

A  use  never  results  against  the  intent  of  the  parties. 
"  Where  there  is  any  circumstance  to  show  the  intent  of  the 
parties  to  have  been  that  the  use  should  notf  result,  it  will 
remain  in  the  persons  to  whom  the  legal  estate  is  limited." 
(1  Cruise,  tit.  xi>  Use,  ch.  4,  $  41.)  in  this  case  there  are  at 
least  two  such  circumstances.  They  have  already  been 
alluded  to ;  first,  the  intent  expressly  declared  to  convey  the 
land  in  fee  or  in  perpetuity  for  the  benefit  of  the  members 
of  St  George's  Lodge.  This  effectually  repels  the  idea 
of  a  resulting  use.  The  two  intents  are  incompatible. 
Secondly,  the  payment  of  the  purchase  money,  of  which  - 
enough  has  been  already  said. 

If  it  be  said  that  the  express  declaration  is  a  presumptive 
proof  that  the  grantor  did  not  intend  that  the  grantees  of 
the  legal  estate  should  have  that  part  of  the  use  which  was 
effectually  declared,  the  answer  is,  that  the  ^express  declara- 
tion is  proof  at  least  equally  strong  that  he  did  not  mean 
that  the  use  should  result  to  himself.  Conceding  then  that 
the  intention  of  the  parties  in  regard  to  this  residue  of  the 
use  cannot  be  carried  into  effect,  the  equity  which  governs 
resulting  uses  settles  the  question  between  them.  It  gives 
the  residue  to  the  grantees  because  the  grantor  has  had  the 
money  for  it,  and  the  language  of  the  conveyance  is  sufficient 
to  pass  it.  The  grantor  cannot  have  the  purchase  money 
and  the  land  also.  Payment  of  the  purchase  money  for  the 
entire  title,  vests  the  entire  use  in  the  gratttees,  excepting 
only  so  much  of  it  as  may  be  effectually  declared  for  the 
benefit  of  some  other  person., 
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It  was  insisted  on  the  argument  that  where  an  estate  is 
conveyed  for  particular  purposes  or  on  particular  trusts 
\>nly,  which  by  accident  or  otherwise  cannot  take  effect,  a  ' 
trust  will  result  to  the  original  owner  or  his  heir ;  and  that 
the  present  case  falls  within  that  principle.  We  were 
referred  on  this  point  to.  Cruise,  tit.  Trust,  ch.  1,  $  56.  *  But 
on  looking  at  the  cases  cited  by  Mr.  Cruise,  they  are  found 
to  be  cases  not  of  uses,  but  of  active  trusts ;  all  excepting 
one  created  by  devise,  where  of  course  no  pecuniary  con- 
sideration was  paid,  aud  the  land  therefore  was  not  diverted 
from  the  heir-at-law  on  the  failure  of  the  trust.  The  case 
in  which  there  was  a  conveyance  in  trust  has  no' resemblance 
to  the  case  now  in  hand.  That  the  rule  above  cited  from 
Cruise  is  inapplicable  to  the  present  case  appears  on  Sir 
Edward  Coke's  authority,  in  The  Queen  v.  Porter  (1  Rep.,  24, 
26),  that  upon  a  feoffment  made  without  consideration  to 
charitable  uses  void  by  statute,  the  feoffee  should,  notwith- 
standing the  declaration  of  such  uses,  be  seized  to  the 
feoffor  and  his  heirs ;  but  that  if  the  feoffor  had  reserved 
but  a  penny  rent,  or  had  taken  a  penny  in  consideration  of 
the  feoffment,  then,  although  the  statute  makes  void  the 
use  expressed,  yet  the  feoffees  shall  be  seized  to  their  own 
use  and  not  to  the  use  of  the  feoffor.  This  was  said  in  the 
argument  for  the  defendant  Porter;  and  Coke,  who  was 
solicitor  for  the  Queen,  in  a  note  at  the  end  of  the  case, 
referring  by  a  marginal  note  to  this  part  of  the  argument, 
says :  "  And  it  is  good  policy  upon  every  such  feoffment  (to 
charitable  uses)  to  reserve  a  small  rent  to  the  feoffor  and  his 
heirs,  or  to  express  some  such  consideration  of  some  small 
sum,  for  the  cause  before  rehearsed".  Thua  it  appears  that 
upon  a  feoffment  to  a  void  use,  upon  a  pecuniary  considera- 
tion, however  small,  the  title  vests  in  the  feoffee  for  his  own 
benefit.  The  conveyance  in  the  present  case  was  by  lease 
and  release,  which  operated  in  this  respect  like  a  feoffment, 
and  vested  the  estate,  legal  and  equitable,  in  the  releasees, 
from  and  after  the  expiration  of  the  valid  use. 
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Whether  they  took  this  residue  of  the  estate  as  tenants 
in  common  or  as  joint  tenants  is  a  question  which  does  not 
arise  in  this  case.  It  has  been  assumed  that  the  use  expressed 
in  favor  of  the  members  of  St.  George's  Lodge,  not  spe- 
cially named,  was  not  valid  as  a  charitable  use.  But  it  was 
not  necessary  to  decide  that  question.  The  decision  of  this 
case  must  not  be  understood  as  settling  any  question  as  to 
the  title  to  the  money  in  controversy,  except  that  no  part 
of  it  belongs  to  the  complainants. 

Judges  Mason,  Morsb,  Johnson  and  Gardiner  con- 
curred in  the  foregoing  opinion. 

Willabd  and  Taogabt,  J*.,  dissented. 

Decree  affirmed. 


Geisleb  and  Weigand  against  Acosta. 

In  summary  proceedings  to  remove  tenants  from  demised  premises,  on  account 
of  their  holding  oyer  without  permission  of  their  landlord  after  demand 
and  non-payment  of  rent  dne,  an  affidavit  of  the  tenants,  stating  that  the 
landlord  had  previously,  by  a  similar  proceeding,  impleaded  the  tenants 
before  a  magistrate  on  account  of  the  non-payment  of  the  same  rent,  and 
that  the  parties  appeared,  and  after  their  proofs  and  allegations  were  heard 
the  magistrate  gave  judgment  in  favor  of  the  tenants,  is  not  sufficient  to 
bar  the  landlord's  claim,  as  it  does  not  show  what  issue,  or  whether  any, 
was  Joined,  or  upon  what  ground  the  judgment  proceeded. 

'Whether  a  defence  in  such  proceedings  can  be  interposed  by  plea,  Quertt 

Where  two  tenants  are  jointly  charged  in  the  affidavit  of  the  landlord  with 
holding  over  after  demand  and  non-payment  of  rent,  the  affidavit  of  one  of 
them,  stating  that  the  rent  had  not  been  demanded  of  him,  is  not  sufficient 
to  make  an  issue  requiring  the  summoning  of  a  jury. 

A  demand  of  the  rent  of  one  tenant,  where  two  hold  jointly,  is  sufficient  to 
authorize  the  proceedings. 

An  error  committed  by  the  supreme  court  in  discharging  on  certiorari  two  out 
of  four  tenants  proceeded  against,  is  not  available  on  writ  of  error  to  this 
court  brought  by  those  against  whom,  judgment  was  rightfully  pronounced 
in  tjiat  court. 
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Writ  of  error  to  the  supreme  court  in  the  first  district, 
to  review  a  judgment  rendered  on  certiorari  to  an  alderman 
of  the  city  of  New- York,  to  remove  an  order  of  the  alder- 
man made  upon  a  proceeding  to  remove  a  tenant  under  the 
provisions  of  the  Revised  Statutes  relating  to  summary 
proceedings  to  recover  the  possession  of  land. 

Qn  the  7th  day  of  February,  1849,  Acosta  presented  to 
William  Adams,  an  alderman  of  the  fifth  ward,  an  affidavit 
setting  forth  that  Geisler  and  Weigand,  as  tenants,  were 
justly  indebted  to  him  as  landlord  in  $166.66,  due  1st 
of  February,  1849,  for  the  rent  of  a  certain  store  in  New- 
York  ;  that  the  rent  had  been  demanded  of  said  Geisler  and 
Weigand,  who  had  made  default  in  the  payment  thereof 
pursuant  to  the  agreement  under  which  the  premises  were 
held,  and  that  they  by  one  Arnold  and  one  Beman,  their 
under-tenants,  held  over  and  continued  in  possession  of  the 
same  without  permission  of  the  landlord,  after  default  as 
aforesaid,  and  that  satisfaction  of  the  rent  could  not  be 
obtained  by  distress  of  any  goods.  The  four  parties  thus 
complained  oT  were  summoned  and  appeared;  and  they 
jointly  put  in  a  paper  in  the  form  of  a  plea,  sworn  to  by 
Arnold,  in  which  it  was  stated  that  on  the  6th  day  of  Fe- 
bruary, 1849,  Acosta  impleaded  the  four  persons  complained 
of,  und4r  the  statute  referred  to,  before  E.  Fitzgerald,  an 
alderman  of  the  fourth  ward ;  and  that  Acosta  alleged 
before  said  alderman  that  the  sum  of  $366.66  was  on  the 
1st  of  February,  1849,  due  to  him  as  landlord  for  rent  of 
the  same  premises ;  and  that  the  rent  and  premises  men- 
x  tioned  in  that  proceeding  were  the  same  rent  and  premises 
claimed  in  the  present  proceeding;  that. the  parties  ap- 
peared in  person,  "  and  after  the  proofs  and  allegations  of 
the  parties  were  then  and  there  heard  by  the  said  alder- 
man touching  and  concerning  the  same  identical  rent  and 
premises  now  in  controversy  in  this  proceeding,  and  the 
whole  of  the  said  case  had  been  fully  heard  and  tried  before 
the  said  alderman,  the  said  alderman  then  and  there  decided 
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and  ^jave  judgment  in  favor  of  the  said  Geisler,  Weigand, 
Arnold  and  Beman."  The  landlord  objected  to  this  paper, 
and  the  alderman  decided  that  it  could  not  be  received  as 
forming  an  issue.  Arnold  then  made  an  affidavit  denying 
that  he  held  under  Geisler  and  Weigand ;  and  Geisler  made 
an  affidavit  that  Acosta  held,  as  collateral  security  for  the 
rent,  certain  property  of  Geisler  and  Weigand,  which  the 
former  might  have  sold .  and  thus  obtained  payment  of 
the  rent ;  and  added,  "  and  this  deponent  further  saith,  that 
no  demand  has  been  made*  of  him  of  the  rent,  as  alleged 
in  said  summons."  The  magistrate  decided  that  neither  of 
the  affidavits  contained  a  denial  of  the  facts  stated  in  the 
affidavit  on  which  the  summons  was  issued ;  and  he  there- 
upon issued  a  warrant  of  removal  against  411  the  parties 
summoned,  directing  that  the  landlord  should  be  put  in 
possession.  The  four  parties  proceeded  against  thereupon 
brought  a  certiorari  to  the  supreme  court ;  and  that  court 
reversed  the  proceedings  as  to  Arnold  and  Beman,  on  the 
ground  that  Arnold's  affidavit  denying  the  tenancy  was 
sufficient,  and  affirmed  the  proceedings  as  to  Geisler  and 
Weigand,  who  sued  out  this  writ  of  error.  The  cause  was 
submitted  upon  printed  points. 

♦ 
J.  M.  Martin  for  the  plaintiffs  in  error. 

I.  The  respective  aldermen  of  the  fourth  and  fifth  wards 
had  concurrent  jurisdiction  of  this  case  by  statute.  (2  R.  S., 
512,  513,  $  28,  lit  ed.) 

II.  The  plea  offered  by  the  tenants  to  the  alderman  of 
the  fifth  ward,  alleging  "  that  the  whole  of  the  said  case 
had  been  fully  heard  and  tried  before  the  alderman"  of  the 
fourth  ward,  and  that  he  had  "  decided  and  given  judgment" 
in  favor  of  the  tenants,  should  have  been  received  and 
answered ;  and  being  unanswered,  was  an  absolute  bar  to 
all  further  proceedings  by  the  landlord.  (Bouchaud  V.  Dia$, 

Denio,  238;  Gardner  v.  Buckbee,  3  Cow.,  120;   Burt  v. 
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* 

Sternberg,  4c  Cow.,  559;  Oelston  v.  Hoyt,  1  John.  Ch.  R., 
543 ;  Hess  v.  Beekman,  11  John.,  457 ;  Adams  v.  Pearson,  7 
Ptdfc.,  341.) 

HL  The  opinion  of  the  supreme  court,  that  the  tenants' 
plea  does  not  show  that  alderman  Fitzgerald  had  jurisdic- 
tion of  the  matter  upon  which  he  decided,  nor  that  the 
cause  was  decided  on  its  merits,  is  erroneous.  {Fowler  v. 
Hmt,  10  John.,  Ill ;  Q  R.  S.,  514,  §$  24,  28.) 

IV.  Two  material  statements  in  Acosta's  affidavit  are 
contradicted;  one  alleging  that  Arnold  and  Beman  were 
in  possession  of  the  premises  as  under-tenants  of  Geisler 
and  Weigand,  and  the  other  alleging  non-payment  of  the 
rent;  and  the  magistrate  erred  in  refusing  the  tenants 
a  trial  of  these  controverted  matters.  (Hill  v.  Stocking, 
6  mi,  314.) 

V.  The  judgment  of  the  alderman  of  the  fifth  ward  is 
entered  against  all  the  tenants,  and  the  supreme  court  erred 
in  affirming  the  judgment  as  to  two  of  them,  and  reversing 
it  as  to  the  others.  It  is  an  old  and  well  established  rule, 
that  where  an  action  is  against  several,  and  one  judgment  is 
given  against  all,  and  the  judgment  is  held  erroneous  as  to 
one  on  error,  it  must  be  reversed  as  to  all.  ( Grah.  Pr.,  960, 
2d  ed.,  citing  Roh  Abr.,  776 ;  Cro.  Jac,  289 ;  Aleyn,  74,  75.) 
This  doctrine  was  declared  by  the  late  supreme  court  to  be 
perfectly  well  settled;  and  was  applied  to  the  case  of  a 
judgment  of  an  assistant  justice  brought  into  the  superior 
court  of  the  city  of  New-York  by  certiorari ;  although  the 
act  which  authorized  the  court  to  review  the  judgment 
expressly  declares  that  the  superior  court  "  may  affirm  or 
reverse  the  judgment  in  whole  or  in  part,  as  the  very  right 
of  the  matter  may  appear,  without  regarding  defects  in  the 
proceedings  below  which  did  not  affect  the  merits."  (See 
Sheldon  vi  Quinlen,  5  Hill,  441,  and  cases  cited,  note  "  -4." ) 
The  same  doctrine  was  reaffirmed  by  the  same  court  in  ifor- 
man  v.  Brotherson  (1  Denio,  537),  and  by  the  present  supreme 
court  in  the  case  of  Movlton  v.  Norton  (5  Barb.,  286-296). 


ALBANY,  DECEMBER,  1853.  231 

Geisler  and  Weigand  against  Acost*. 

VI.  The  proceedings  are  special  statutory  proceedings, 
and  are  not  affected  by  the  Code  of  Procedure.  (See  §  471, 
Cade  0/1851.) 

E.  Terry  for  the  defendant  in  error, 

I.  No  objection  having  been  taken  to  the  jurisdiction  of 
the  magistrate,  there  is  nothing  in  the  return  which  this 
court  will  review.  (2  R.  S.,  Med.,  604,  §  34 ;  Bhrdsall  v. 
Phillips,  17  Wend.,  464;  The  People  v.  The  Mayor,  fyc.,  of 
New-York,  2  Hill,  10.) 

II.  At  most  this  court  will  oply  inquire  whether  the 
magistrate  decided  as  justice  required.  (Anderson  v.  Prindle, 
23  Wend.,  617.) 

III.  The  magistrate  before  whom  the  summary  proceed- 
ings were  had,  properly  rejected  the  affidavits  or  pleas  offered 
by  the  tenants  or  under-tenants.  1.  There  could  not  have 
been  a  former  trial  and  judgment  in  favor  of  the  tenants  as 
alleged,  because  the  only  defence  which  can  be  made  is  to 
controvert  the  facts,  and  the  facts  and  matters  thus  contro- 
verted must  be  tried  by  a  jury.  See  the  section  of  the  act 
as  then  in  force.  (2  JR.  S.,  2d  ed.,  423,  $  34.).  2.  Geisler 
and  Weigand  were  joint  tenants,  and  therefore  a  demand 
on  Weigand  was  a 'demand  on  both,  unless  Weigand  denies 
a  demand,  which  he  does  not.'  Weigand  makes  no  affidavit. 
3.  The  law  points  out  what  the. opposing. affidavit  of  the 
tenants  shall  contain,  and  the  magistrate  has  no  authority 
to  receive  any  other  affidavit.  (§  34,  supra.) 

Denio,  J.  The  first,  paper  presented  by  Geisler  and 
Weigand  did  not  profess  to  deny  any  of  the  facts  upon 
which  the  summons  was  issued.  It  did  not  therefore  raise 
any  issue  to  try  which  a  jury  could  be  summoned ;  and  the 
magistrate  was  right  in  his  decision  to  that  effect.  (2  R.  S., 
513,  §28  et  seq.)  As  a  plea  of  a  former  trial  and  deter- 
mination of  the  same  matter,  supposing  that  such  a  defence 
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could  be  interposed,  the  paper  was  defective.  It  did  not 
show  that  any  facts  were  controverted  on  the  former  pro- 
ceeding, or  what  the  issue  there  tried  or  determined  was- 
It  did  not  even  show  that  the  landlord's  affidavit  stated  the 
same  facts  with  the  one  presented  on  the  last  occasion.  All 
that  is  stated  is  that  it  related  to  the  same  premises  and  the 
same  rent.  For  aught  that  appears  it  may  have  omitted  to 
allege  that  a  demand  of.  the  rent  had -been  made ;  and  the 
landlord  may  have  been  defeated  for  want  of  such  an  aver- 
ment >  or.  the  landlord  may  have  stated  a  demand  and  failed 
to  prove  it;  and  the  demand  upon  which  the  second 
proceeding  was  instituted  may  have  been  made  after  the 
first  proceeding  was  ended.  That  paper  therefore  contained 
nothing  to  authorize  the  magistrate  to  arrest  the  proceeding. 
The  remaining  question  is  whether  a  demand  of  the  rent 
of  one  of  two  lessees  was  sufficient  to  authorize  the  pro- 
ceeding. Geisler  swore  that  no  demand  of  the  rent  had 
ever  been  made  of  Aim,  and  the  question  is  whether  this 
raised  a  material  issue  which  made  it  the  duty  of  the  magis- 
trate to  summon  a  jury,  Weigand  having  made  no  affidavit, 
and  Geisler  not  denying  but  that  a  demand  had  been  made 
of  Weigand.  The  statute  authorizes  the  proceeding  where 
a  tenant  holds  over  without  permission  after  a  default  in  the 
payment  of  rent,  and  where  "  a  demand  of  such  rent  shall 
have  been  made."  (§  28,  sub.  2.)  We  are  to  intend  that 
there  was  a  joint  demise  to  both,  for  Acosta's  affidavit  is 
that  they  were  both  indebted  for  the  rent,  and  this  is  not 
denied  by  the  affidavit  of  Geisler.  He  swears  that  both  had 
given  the  collateral  security,  which  confirms  the  idea  that 
the  rent  was  due  upon  a  demise  to  the  two.  Each  of  the 
lessees  was  therefore  a  debtor  for  the  whole  amount  of  the 
rent,  and  we  are  of  opinion  that  a  demand  of  one  of  them 
w^as  sufficient  to  authorize  the  issuing  of  the  summons.  In 
Crowder  v.  Shee  (1  Camp.,  437),  it  was  held  that  where 
several  were  liable  to  an  attorney  for  business  done,  but  the 
statute  required  a  bill  of  c6$ts  to  be  delivered  before  suit 
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brought,  a  delivery  to  one  was  sufficient  as  to  all.  A 
demand  of  payment  of  a  promissory  note  of  one  of  several 
makers  who  ate  partners  is  sufficient  to  charge  the  endorser. 
(Story  on  Prom.  Notes,  $  239.)  Although  there  is  no  proof 
that  the  defendants  were  partners,  they  as  joint  lessees  of  the 
store  had  each  an  immediate  concern  in  protecting  their 
possession  by  the  payment  of  "the  rent*  Where  several  are 
jointly  bound  to  do  an  act  upon  notice  to  them,  notice  to 
one  is  sufficient.  (Com.  Dig.*  tit.  Condition,  L,  9.) 
.  There  was  no  error  of  which  the  present  plaintiffs  in  error 
can  take  advantage  in  the  reversal  of  the  order  by  the  court 
below,  as  to  Arnold  and  Beman,  .nor  in  the  magistrate 
refusing  to  summon  a  jury  as  to  them.  Geisler  and  Weigand 
did  not  deny  that  they  were  in  possession  of  the  premises, 
but  impliedly  admitted  it*  The  judgment  of  the  supreme 
court  should  be  affirmed. 
• 

Willard,  J.  If  a  plea  of  a  former  proceeding  under  the 
statute  (2  R.  &,  512)  be  admissible  as  a  bar  to  a  subsequent 
proceeding  for  the  same  cause,  it  must  state  such  facts  as 
will  show  that  the  point  now  in  controversy  was  then  liti- 
gated and  decided.  It  appears  by  the  affidavit  on  which  the 
former  proceeding  was  based,  and  which  was  set  out  in  the 
plea,  that  no  demand  of  the  rent  had  been  first  made  by  the 
landlord,  nor  three  days'  notice  in  writing  given,  requiring 
the  payment  thereof  or  the  possession  of  the  premises.  This 
alone  was  such  a  defect  of  the  landlord's  title  to  maintain 
the  proceedings,  that  the  alderman  was  bound  to  give  judg- 
ment for  the  defendants,  dismissing  the  matter  as  prematurely 
instituted.  The  plea  is  therefore  defective  in  not  showing 
that  the  case  was  decided  upon  the  merits,  and  was  for  that 
reason  properly  overruled  by  the  alderman.  I  am  also  of 
opinion  that  the  statute  does  not  contemplate  pleading  in 
.these  summary  proceedings. 

The  supreme  court  reversed  the  judgment  of  the  alderman 
as  to  Arnold  and  Beman  on  the  ground  that  the  affidavit  of 
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Arnold  controverted  the  fact  of  being  in  possession  under 
Geisler  and  Weigand,  the  lessees.  It  will  be  seen  on  a  criti- 
cal examination  of  the  affidavit  that  it  does  not  controvert 
even  that  fact.  The  affidavit  of  the  landlord  was  made  on 
the  7th  of  February,  and  affirms  that  Arnold  and  Beman, 
the  under-tenants  of  Geisler  and  Weigand,  hold  over,  Afc. 
The  affidavit  of  Arnold,  made  the  day  following,  does  not 
■deny  that  he  and  Beman  were,  on  the  7th  of  February,  the 
under-tenants  of  Geisler  and  Weigand,  but  merely  denies 
that  they  were  so  on  the  8th  of  February,  when  his  affidavit 
was  made.  They  may  well  have  been  under-tenants  of  Geis- 
ler arid  Weigand  on  the  7th,  and  attorned  to  a  stranger  or 
surrendered  their  possession  on  the  8th.  Their  affidavit  does 
not  make  an  issue  with  that  of  the  landlord,  and  the  supreme 
court  should  not  have  reversed  the  judgment  as  to  them. 
But  as  the  landlord  has  not  brought  a  ynit  of  error  to  reverse 
that  judgment,  we  cannot  disturb  it  in  the  present  action. 

The  main  ground  relied  on 'in  this  court  to  reverse  the 
judgment  of  the  supreme  court  against  Geisler  and  Weigand 
is,  that  the  judgment  of  the  alderman  against  Arnold  .and 
Beman  being  wrong,  the  judgment  against  all  the  defendants 
should  be  reversed.  Now,  if  it  appears  that  the  judgment 
in  question  was  not  erroneous,  the  fact  that  it  was  reversed 
by  the  supreme  •court  affords  no  reason  for  this  court  to 
reverse  the  judgment  against  Geisler  and  Weigand,  which 
was  clearly  right.  If  this  be  not  so,  it  must  be  upon  the 
principle  that  the  commission  of  one  error  by  the  court 
below,  justifies  this  court  in  committing  another. 

In  an  action  upon  a  joint  contract  against  several  it  is  well 
settled  that  a  judgment  cannot  be  reversed  as  to  one;  and 
affirmed  as  to  others,  even  though  there  be  some  matter  of 
discharge  as  to  one  (Richard  v.  Walton,  12  John.,  434 ;  Dun- 
can v.  Sandford,  14  John.,  417 ;  Cruikshank  v.  Gardner,  2 
Hilly  333) ;  and  the  same  rule  applies  whether  the  judgment 
be  in  tort  or  on  contract.  (Sheldon  v.  Quinlen,  5  HM,  441 ; 
Hartnan  v.  BrotJiersonf  1  Denio,  537.)    But  in  all  the  above 
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cases  there  was  error  as  to  one  party  which  led  to  a 
reversal  as  to  all.  In  the  present  case,  although  the  court 
below  reversed  the  judgment  as  to  two  of  the  defendants, 
they  did  so  erroneously,  and  rte  are  called  upon  to  adopt  that 
error  as  good  law,  and  therefore  reverse  the  judgment  as  to 
the  other  defendants  against  whom  it  was  right.  This  we 
are  not  required  to  do. 

Both  courtB  were  right  in  holding  that  Geisler's  affidavit 
did  not  put  in  issue  the  demand  of  the  rent  by  the  landlord, 
before  commencing  the  proceedings.  The  landlord  swears 
that  it  had  been  demanded  of  Geisler  and  Weigand.  Geisler 
merely  swears  that  it  had  not  been  demanded  of  him.  A 
demand  of  it  from  either  Geisler  or  Weigand  was  a  good 
demand,  and  satisfied  the  averment  that  it  had  been  demanded 
of  Geisler  and  Weigand.  The  traverse  of  the  defendant 
was  not  broad  enough,  to  cover  the  charge. 

On  the  whole  I  think  the  judgment  of  the  supreme  court 
'  should  be  affirmed* 

All  the  judges  concurring, 

Judgment  affirmed. 


Peovost  against  Patchin. 

The  master  of  a  Teasel!  as  general  agent  for  the  owners,  has  authority,  in  a 
home  port,  to  hind  them  by  his  contract  for  necessary  repairs  to  the  vessel, 
unless  his  power  has  been  in  some  way  suspended  or  restricted,  and  notice 
of  such  suspension  or  restriction  is  brought  home  to  the  creditor. 

This  action  was  brought  in  the  recorder's  court  of  the 
city  of  Buflalo,  in  May,  1849,  and  was  tried  before  a  referee. 


See  Campbell  ▼.  Perkins,  4  Seld.,  480;  and  Story  v.  The  New-York  and 
HarUm  Railroad  Oo.>  2  t&,  86>  note  a. 
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It  appeared  upon  the  trial  that  the  defendant,  a  resident  of 
Buffalo,  was  during  the  year  1848  ownqr  of  one-half  of  the 
schooner  "Billow,"  and  in  possession  thereof.  That  the 
plaintiff  was  during  the  same  time  a  sailmaker  doing  business 
in  Buffalo ;  and  that  at  several  times  between  the  16th  of 
February  and  the  24th  of  April,  1848,  the  plaintiff,  at  the 
request  of  one  Mann,  who  was  master  of  the  schooner 
Billow,  made  repairs  and  furnished  sails  and  rigging  for  use 
upon  the  schooner  in  her  ordinary  navigation.  The  referee 
upon  this  state  of  facts  reported  as  due  to  the  plaintiff  $98.01, 
the  whole  amount  claimed.  The  judgment  entered  upon 
this  report  was  affirmed,  on  appeal,  by  the  supreme  court, 
whence  the  defendant  again  appealed  to  this  court. 

Jared  S.  Torrance  for  the  appellant. 

The  judgment  should  be  reversed  for  the  Teason  that  a 
master  has  no  authority  to  bind  the  owner,  relative  to  the 
repairs  of  the  ship,  in  the  port  where  the  owner  resides. 

It  is  true,  he  is  the  agent  of  the  owner  to  manage  the 
ship,  and  can  charge  him  for  necessaries  furnished  for  the 
use  of  the  ship  in  a  foreign  port,  but  we  submit  that  he  is 
not  such  agent  and  cannot  so  charge  him  in  a  home  port,  or 
in  a  port  where  he  resides.  The  owner  has  a  right  to  be 
consulted  as  to  the  amount  and  nature  of  the  repairs. 
And  it  would  be  establishing  a  dangerous  principle,  and  very 
unreasonable,  to  allow  the  master  to  charge  the  owner,  in 
the  place  where  he  has  the  supervision  of  his  own  concerns, 
without  a  special  authority  from  the  owner ;  and  the  authori- 
ties, both  English  and  American,  are  to  this  effect.  (2  Adolph. 
Sf  Ellis,  N.  S.,  425,  431 ;  6  Mees.  Sf  Welsby,  138  ;  Abbott  on 
Shipping,  5  Am.  ecL,  178,  179  ;  Story  on  Agency,  119  and  also 
119,  a;  3  Kent's  Com.,  1th  ed.,  219,  220  and  notes;  I  Wash. 
C.  C.  R.,  49 ;  Gilpin,  456.) 

And  again,  Kent  says  (3  Kent's  Com.,  1th  ed.,  210,  211), 
"By  the  French  ordinance  of  1681,    the  master  might 
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hypothecate  the  ship  and  freight,  and  sell  the  cargo  to  raise 
money  for,  the  necessities  of  the  ship  in  the  course  of  the 
voyage,  but  he  could  not  charge  the  owners  personally* 
The  new  code  of  commerce  has  followed  the  same  regulation, 
and  this  is  now  the  law  of  France  and  Holland ;  and  the 
learned  Grotius  condemns  the  rule  in  the  Roman  law,  making 
part  owners  personally  liable  for  these  pecuniary  contracts 
of  the  master,  as  very  improperly  introduced,  and  as.  being 
equally  contrary  to  natural  equity  and  public  utility." 

Now,  if  this  be  good  law,  how  much  more  unjust  would 
it  be  to  allow  the  master  to  bind  the  owner  for  repairs  andc 
necessaries  furnished  in  the  port  of  the  residence  of  the 
owner,  where  he  can  attend  to  his  own  business,  and  has  a 
right  to  be  consulted,  especially  where  no  special  authority 
or  custom  is  shown  warranting  it  And  Abbott  (Skipping, 
5  Am.  ed.,  178),  commenting  on  this  principle,  says :  "  There- 
fore, if  the  owner,  or  his  personal  agent,  be  at  the  port,  or 
so  near  to  it  as  to  be  reasonably  expected  to  interfere  per- 
sonally, the  master  cannot  pledge  the  owner's  credit  at  all, 
but  must  leave  it  to  him  or  his  agent  to  .do  what  is  neces- 
sary," Ac. 

I.  T.  Williams  for  the  respondent. 

I.  The  captain  of  a  vessel  has  Ml  power  to  bind  his 
owners  for  sails  and  repairs  done  and  furnished  for  the  vessel, 
at  the  port  of  the  owner's  residence.  (Curtis'  Rights  and  Du- 
ties of  Merchant  Seamen,  172.)  That  learned  author  says : 
**  In  the  home  port,  the  master's  presumed  power  as.  agent 
for  the  owners,  will  bind  them  for  all  proper  contracts  for 
fitting  out,  victualing  and  repairing  the  ship,  unless  it  shall 
be  shown  that  the  owners  themselves  or^  ship's  husband 
managed  the  vessel,  and  that  the  party  contracting  with  the 
master  was  aware  of  this  j"  (citing  I  BelVs  Corn.,  413 ;  Ah- 
hot  on  Shipping,  101 ;  16  John.,  89 ;  7  Johnn  311 ;  1  Cow., 
290  ;  2  Rose,  91 ;  1  Term  R.,  108;  2  Stra.,  816.     See  also 
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6  Greenl.,  220 ;  Story  on  Agency,  §§  116,  161 ;  id.,  %  297 

2  Camp.,  339 ;  4  Barn.  if  Aid.,  352 ;  6  Eng.  Com.  L.,  450  ; 

3  Kent,  163.) 

II.  It  is  not  essential  upon  a  mere  question  of  the  owner's 
liability,  that  the  repairs,  Sec.,  should  have  been  necessary. 
Thij  is  essential  only  upon  a  question  of  lien  or  hypotheca- 
tion, and  never  upon. a  mere  question  of  agency.  The 
maritime  authorities  in  proceedings  in  rem  (and  no  proceed- 
ings can  be  had  in  rem  except  in  cases  of  lien),  seem  to  hold 
both  that  the  repairs,  &c.,  done  at  the  request  of  the  master, 
.should  have  been  reasonably  necessary,  and  that  they  should 
have  been  done  or  furnished  in  a  foreign  port ;  and  of  this 
character  are  all  the  cases  that  can  be  found  that  favor  the 
doctrine  advanced  by  the  appellant,  as  well  as  all  the  dicta 
either  in  the  cases  or  text  writers.  It  is  believed  that  not  a 
single  case  can  be  found  where  upon  the  naked  question  of 
the  captain's  power  as  the  agent  of  the  owners  to  bind  them 
for  repairs  or  supplies,  either  the  port  at  which  they  are 
had,  or  their  necessity,  are  essential  except  upon  a  question 
of  good  faith  on  the  part  of  the  creditor ;  and  for  this  pur- 
pose it  is  not  denied  that  evidence  upon  the  question  of 
necessity  might  be  proper  for  the  consideration  of  a  jury,  in 
case  collusion  between  the  master  and  creditor  were  charged. 

III.  Whatever  may  be  the  doctrine  of  the  maritime  law, 
toy  every  analogy  of  the  common  law  ( and  the  rule  of  the 
common  law  must  govern  the  decision  of  this  case)  the 
character,  situation,  duties  and  relations  of  the  master  of 
a  vessel  furnish  presumptive  evidence  of  his  authority  to 
bind  his  owners  for  repairs  or  supplies  done  to  or  furnished 
for  the  vessel,  whether  in  a  home  or  foreign  port.  ( Story 
on  Agency,  §  116 ;  id.,  $  294.) 

IV.  The  defendant  having  received  the  benefit  of  the 
contract,  the  presumption  is  that  it  was  made  at  his  order 
and  request.  ( Curtis'  Rights  and  Duties  of  Merchant  Seamen, 
173 ;  Stokes  v.  Came,  2  Camp.,  339.) 
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Mason,  J.  There  can  be  no  doubt  of  the  defendant's 
liability  for  the  repairs  upon  this  vessel,  upon  the  facts 
appearing  in  this  case.  The  master  of  the  ship  has  an  inci- 
dental authority  to  hire  seamen  for  the  voyage,  and  to  con- 
tract for  necessary  repairs  and  equipments  for  the  voyage. 
(Story  on  Agency,  §§  116,  297 ;  Abbott  on  Shipping,  101,  91 
to  132 ;  1  BeWs  Com.,  413  ;  11  Mass.,  34 ;  15  Mass.,  477  ; 
3  Cow.,  290  ;  7  John.,  311 ;  16  John.,  89;  1  Term  R.,  108  ; 
2  Camp.,  339 ;  4  B.  Sf  Aid.,  352.)  These  sails,  rigging  and 
repairs  were  placed  upon  this  vessel  in  the  port  where  the 
defendant  resided,  by  the  plaintiff,  who  was  a  sailmaker  in 
that  port,  by  the  procurement  of  Mann  the*  master  of  the 
vessel,  and  were  used  upon  the  schooner  in  the  sailing  and 
navigating  thereof  in  the  ordinary  manner.  The  defendant 
received  the  benefit  of  these  supplies,  and  must  at  all  events 
upon  these  facts  be  deemed  to  have  ratified  the  agency  of 
Mann  in  procuring  the  repairs,  if  it  should  be  held  that  he 
had  not  the  authority  as  master  for  that  purpose  in  the  home 
port.  But  as  I  understand  the  master's  power  as  agent  for 
the  owners  in  the  home  port,  he  may  bind  them  for  all 
reasonable  contracts  for  fitting  out,  victualing  and  repairing 
the  ship,  unless  it  be  shown  that  the  owners  themselves  or  a 
ship's  husband  managed  the  vessel,  and  that  the  party  con- 
tracting with  the  master  was  aware  of  tins.  (Cwrtis*  Rights 
and  Duties  of  Merchant  Seamen,  172 ;  1  BeWs  Com.,*  13 ;  Abbott 
on  Shipping,  101 ;  Rich  v.  Coe,  Cowp.,  636 ;  Hussey  v.  Chris- 
tie, 9  East,  432 ;  HosJdns  v.  Slayton,  Cos.  Temp.  Hardw.,  360 ; 
1  BdVs  Com.,  %%  434,  435,  pp.  507,  519,  520,  524 ;  11  Mass., 
34 ;  2  Livermore  on  Agency,  267,  269.)  In  the  case  of  Hussey 
v.  Christie,  Lord  Ellenborough  in  delivering  the  opinion  of 
the  court  said :  "  If  the  repairs  be  done  here  the  owners  are 
liable,  though  the  master  may  also  become  liable  on  his  own 
contract,  if  he  do  not  stipulate  against  his  personal  liability 
and  confine  the  credit  to  the  owners.  If  the  necessary 
repairs  be  done  abroad,  the  master  may  hypothecate  the  ship 
for  them."      la  the  case  of  HosJdns  v.  Clayton  (Cfts.   Temp 
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Hardw.,  377),  which  was  the  case  of  sails  made  for  a  ship  at  * 
the  home  port  and  ordered  by  the  captain,  Lord  Chief  Justice 
Lee  said :  "  In  general  if  the  master  orders  the  goods,  botij 
are  liable,  the  master  who  gives  the  orders  and  upon  whose 
credit  the  work  is  done,  and  'the  owners  in  respect  of  the 
work  being  done  to  their  property.  But  yet,"  he  adds, 
"  though  both  are  liable  in  such  a  case,  if  it  appears  that  the 
master  in  giving  orders  acted  merely  as  their  servant,  he  will 
not  be  liable."  The  general  doctrine  seems  to  be  fully  recog- 
nized in  the  books,  that  where  labor  by  way  of  repairs  is 
performed  upon  a  ship,  or  supplies  furnished,  the  presump- 
tion is  that  it  was  done  and  furnished  for  the  benefit  and  at  the 
request  of  the  owners.  (James  v.  Bixby,  11  Mass.,  40 ;  Flan- 
ders  v.  Merritt,  3  Barb.,  <201.)  In  the  case  of  Cary  v.  White 
(1  Bro.  Pari.  Cos.,  284),  it  was  decided  in  the  House  of  Lords 
that  the  owners  of  the  ship  were  liable  for  money  borrowed 
by  the  master,  where  it  appeared  that  the  money  was  wanted 
for  the  necessary  use  of  the  ship.  The  cases  of  Arthur  v. 
Barton  (6  Meet,  (f  Wds.,  138),  and  Johns  v.  Simons  (2  AM. 
Sf  Ellis,  N.  S*,  425),  which  are  relied  upon  by  the  counsel  for 
the  defendant  as  authorities  against  the  defendant's  liability  in 
this  case,  are  cases  involving  the  master's  implied  authority 
to  borrow  money  for  the  use  of  the  ship  in  the  home  port 
when  the  owner  is  present ;  and  these  cases  seem  to  deny 
the  master^  authority  to  charge  the  owners  by  borrowing 
money  in  such  a  case.  Those  cases  are  clearly  distinguish* 
able  froqji  the  present,  for  as  the  money  was  supplied  to  the 
captain  he  had  the  Opportunity  to  apply  it  to  any  use  or 
purpose  which  he  thought  proper,  which  is  very  different  from 
necessary  repairs  done  to  a  ship.  So  the  court  held  in  Webster 
v.  Seekamp  (4  Barn.  Sf  Aid.,  353,  355,  opin.  Best,  J.).  There 
was  proof  in  the  case  tending  to  show  the  repairs  necessary*. 
They  were  of  a  character  generally  used  about  a  schooner, 
and  it  seems  that  they  were  actually  used  in  and  about  the 
sailing  and  navigating  the  vessel,  and  the  referee  has  found 
them  necessary.     Be  this  as  it  may,  the  defendant  having 
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received  the  benefit  of  these  repairs,  the  presumption:  is  that 
they  were  made  at  his  request  (Curtis9  Sights  and  Duties  of 
Merchant  Seamen,  173 ;  Stokes  v.  Came,  2  Camp.,  339.)  Or 
at  least  where  it  is  proved  that  the  vessel  was  in  his  posses- 
sion, and  that  these  sails  were  used  in  sailing  and  navigating 
the  vessel  by  a  master  employed  by  him,  the  law  will  hold 
him  liable  as  having  ratified  the  authority  of  the  master  to 
contract  for  the  repairs. 
The  judgment  of  the  court  below  should  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 


La  Farge  against  Herter  and  Dillenbeck. 

The  usurer  is  not  allowed  to  show  that  an  obligation,  which  he  has  taken  in 
satisfaction  of  a  prior  demand,  is  usurious  and  therefore  void,  in  order  to 
avoid  the  effect  of  such  obligation  as  a  satisfaction  of  the  prior  demand. 

The  relation  and  rights  of  a  surety  are  protected  by  law  as  well  after  as  before 
judgment.    Per  Ruggles,  Ch.  J". 

Action  of  debt  on  a  judgment  against  Herter  as  princi- 
pal and  Dillenbeck  as  surety,  commenced  in  the  supreme 
court  in  October,  1843.  Two  new  trials  had  been  already 
granted  (3  Denio,  157;  4  Barb.,  346),  and  the  third  trial 
was  had  in  October,  1849,  at  the  Jefferson  circuit,  before 
Mr.  Justice  Pratt  and  a  jury.  The  defence  was  a  satisfac- 
tion of  the  judgment  after  execution  and  levy,  by  a  bond 
and  mortgage  given  by  Herter  to  the  plaintiff,  which  was 
shown  by  the  receipt  of  the  plaintiff  for  the  amount  of 
the  judgment,  and  by  an  acknowledgment  of  satisfaction 
endorsed  by  the  plaintiff's  attorney  upon  the  execution. 
The  plaintiff  then  offered  to  prove  that  the  mortgage  was 

Sel.— Vol.  V.  3JL 
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usurious,  and  that  on  his  commencing  proceedings  to  fore- ' 
close  it  by  advertisement,  the  defendants  took  steps  by  a 
bill  in  equity  to  set  aside  the  mortgage  for  usury ;  that  the  t 
plaintiff  then  discontinued  the  proceedings  for  foreclosure 
and  brought  this  action.  This  evidence  was  excluded  by 
the  judge,  subject  to  the  plaintiff's  exception,  and  a  verdict 
directed  for  the  defendants.  Other  material  facts  are  stated 
in  the  opinions. 

A  motion  for  a  new  trial  upon  the  exceptions  was  denied 
at  general  term  (11  Barb.,  159),  and  the  plaintiff  appealed 
to  this  court. 

i 

John  Clarke  for  the  appellant. 

Charles  D.  Wright  for  the  respondents. 

Rugoles;  Ch.  J.  The  evidence  is  too  clear  to  admit  of 
a  doubt  that  Herter's  bond  and  mortgage  were  given  by 
him  and  taken  by  La  Farge.  in  satisfaction  and  discharge  of 
the  judgment  in  favor  of  La  Farge  against  Herter  and 
Dillenbeck.  The  execution  had  been  levied  on  Herter's . 
goods  to  an  amount  sufficient  to  satisfy  the  debt*  The  levy 
was  given  up  and  abandoned  by  La  Farge  on  receiving  the 
bond  and  mortgage,  and  La  Farge  gave  Herter,  who  was 
the  principal  debtor,  a  receipt  for  the  amount  due  him  on 
the  judgment,  which  by  the  terms  of  the  receipt  was  to  be 
applied  on  the  execution.  Herter  paid  the  costs  to  the 
plaintiff's  attorney  and  the  sheriff's  fees  to  the  under  sheriff. 
The  plaintiff's  attorney  endorsed  on  the  execution  his  cer- 
tificate that  it  was  satisfied,  and  promised  the  under  sheriff 
that  he  would  file  it.  On  completion  of  the  arrangement 
La  Farge  said  to  Dillenbeck,  'iyou  are  out  now,"  the 
meaning  of  which  was  that  he  was  discharged  from  the 
debt.  This  all  took  place  in  January,  1838.  Three 
payments  were  made  by  Herter  on  the  bond  and  mort- 
gage afterwards,,  two  in  1840  and  one  in  1841.    La  Farge 
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afterwards  commenced  proceedings  to  foreclose  the  mort- 
gage. 

No  express  agreement  between  the  parties  that  the 
bond  and  mortgage  were  to  be  given,  taken,  accepted  and 
received  in  lieu  and  satisfaction  of  the  judgment  could  make 
the  case  any  stronger  than  it  is.  The  receipt  is  explainable 
for  the  purpose  of  showing  that  the  judgment  was  not  paid 
in  money ;  but  it  is  conclusive  to  show  that  the  bond  and 
mortgage  were  accepted  as  money.  Prima  facie  the  bond 
and  mortgage  were  valid  securities.;  and  until  they  are 
shown  to  be  bad  (to  say  the  least),  the  judgment  must  be 
regarded  as  satisfied  and  discharged,  and  no  action  can  be 
maintained  upon  it. 

In  reply  to  the  defence  thus  made  out,  can  the  plaintiff 
be  permitted  to  show  the  bond  and  mortgage  to  be  usurious 
and  void  for  the  purpose  of  reviving  the  validity  of  the 
judgment? 

A  party  to  an  illegal  transaction  is  not  allowed  by  an 
allegation  of  his  own  turpitude  to  recover  back  what  in 
pursuance  of  a  forbidden  bargain  he  has  delivered  to  the 
other  party,  or  in  any  way  to  avoid  the  bargain  when  once 
executed.  (Cow.  SfRUVs  Notes  to  PhiUips'  Ev.y  1446,  and 
cuses  there  eked.)  The  agreement  for  the  satisfaction  of  the 
judgment  was  executed.  The  taking  of  usury  is  a  misde- 
meanor by  statute,  and  the  agreement  to  take  it  is  in  the 
eye  and  in  the  language  of  the  law  corrupt.  The  parties, 
however,  do  not  stand  in  pari  delicto.  It  is  oppression  on 
one  side  and  submission  on  the  other.  The  borrower 
therefore  may  set  up  usury  for  the  purpose  of  avoiding 
a  contract  tainted  with  it,  but  the  lender  cannot.  In 
respect  to  this  question  usury  must  stand  on  the  same 
footing  as  fraud.  A  fraudulent  contract  cannot  be  avoided 
by  the  party  guilty  of  the  fraud.  A  party  to  a  fraud  is 
estopped  from  setting  it  up  for  his  own  advantage,  but  if 
his  opponent  alleges  and  proves  it  as  a  part  of  his  own  case, 
the  guilty  party  will  then  be  entitled  to  the  benefit  while 
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he  incurs  the  disadvantage  resulting  from  such  a  state  of 
things.  (Broom's  Legal  Maxims,  322.) 

This  precise  question  was  decided  in  South  Carolina  in 
Miller  v.  Kerr;  (Bayley's  R.,  4).  It  was  an  action  of  debt  on 
bond.  The  defence  was  that  the  defendant  had  conveyed 
certain  lands  to  the  plaintiff  in  satisfaction  of  the  bond 
debt.  The  plaintiff's  answer  to  the  defence  was  that  the 
lands  were  conveyed  in  pursuance  of  a  corrupt  and  usu- 
rious agreement,  by  which  the  lands  were  to  be  reconvfeyed 
to  the  defendant  on  payment  by  him  of  the  bond  debt  with 
fourteen  instead  of  seven  per  cent  interest  thereon  within 
two  years.  That  the  conveyance  of  the  lands  being  made 
on  an  usurious  contract  was  void,  aqd  the  bond,  therefore, 
unsatisfied. 

Johnson,  J.,  in  delivering  the  opinion  of  the  court,  said : 
"  It  is  a  clear  and  long  established  rule  of  law  that  no  one 
can  take  advantage  of  his  own  wrong.  He  who  violates  a 
law  comes  with  a  bad  grace  to  ask  to  be  restored  to  rights 
which  he  has  surrendered  by  his  illegal  act ;  and  for  this 
reason  he  who  pays  money  on  an  illegal  consideration  can- 
not maintain  an  action  to  recover  it  back.  And  what  is 
the  case  here  ?  The  defendant  was  indebted  to  the  plaintiff 
by  bond.  The  plaintiff  accepted  lands  in  payment,  and  he 
now  asks  to  be  released  from  this  last  contract  and  to  be 
restored  to  his  rights  on  the  bond,  upon  the  ground  that 
knowingly  and  wilfully  and  in  violation  of  the  statute 
against  usury,  he  had  annulled  the  debt  due  on  the  bond. 
According  to  the  rule  he  cannot  be  permitted  to  do  so.'9 
This  case  appears  to  have  been  decided  upon  a  sound 
principle,  and  it  cannot  be  distinguished  from  that  now 
under  consideration.  All  the  proof,  therefore,  offered  by 
the  plaintiff  to  show  the  bond  and  mortgage  void  for  usury, 
was  rightfully  excluded  by  the  judge  at  the  circuit. 

This  disposes  of  the  whole  case,  and  it  becomes  unnecessary 
to  examine  the  question  whether  the  defendant  Dillenbeck 
was  discharged  from   the  debt  on  the  ground  that  he 
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stood  after  judgment  as  well  as  before  in  the  relation  of  a 
surety  for  Herter.  On  that  point,  however,  I  &m  ready  to 
declare  my  concurrence  in  the  result  of  the  opinion  delivered 
in  the  supreme  court  by  Mr.  Justice  Harris*  in  Hubbett  v. 
Carpenter  (5  Barb.%  520 ;  affirmed,  1  Seld.,  171),  as  applicable 
to  this  case.     The  judgment  below  ought  to  be  affirmed. 

Mason,  Johnson,  Willard  and  Morse,  Js.,  concurred  in 
the  foregoing  opinion. 

Gardiner,  J.,  dissented.  There  was  evidence  tending 
to  prove  the  assent  of  Dillenbeck,  the  surety,  to  the  arrange- 
ment by  which  the  bond  and  mortgage  of  Herter,  the 
principal,  was  received  in  discharge  of  the  judgment 
obtained  against  the  defendants.  The  evidence  given  and 
that  offered  would  prove  that  Dillenbeck  aided  Herter  in 
bringing  the  suit  to  avoid  the  mortgage  on  the  ground  of 
usury.  The  surety  went  to  the  office  of  the  attorney  and 
made  an  affidavit,  upon  the  strength  of  which  a  bill  was 
about  to  be  filed  to  avoid  the  substituted  securities.  Under 
these  circumstances  the  plaintiff  had  a  right  to  show  that 
he  was,  by  the  act  of  the  defendants,  compelled  to  resort 
to  the  judgment  or  lose  his  debt.  That  it  was  the  defen- 
dants, by  combination,  who  sought  to  avoid  the  bond  and 
mortgage  of  Herter  and  compelled  him  to  abandon  his 
foreclosure. 

The  case  does  not  require  a  decision  upon  the  question 
whether  the  usurer  can  insist  upon  a  violation  of  the 
statute  to  defeat  the  contract  to  which  he  is  a  party.  The 
question  is,  whether,  when  the  borrower  takes  legal  pro- 
ceedings to  avoid  the  agreement,  the  usurer  is  compelled 
to  wait  the  judgment  of  a  court  and  pay  a  bill  of  costs, 
before  he  is  authorized  to  believe  that  the  other  party  is  in 
earnest.    I  think  the  judgment  should  be  reversed. 

Taggart,  J.,  concurred  in  the  above. 
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Denio,  J.y  having  been  connsel  in  the  case,  took  no  pprt 
in 'the  decision. 

Judgment  affirmed. 
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Ejectment  only  lies  for  something  tangible,  of  which  the  possession  may  be 

delivered  by  the  sheriff  to  the  plaintiff. 
The  claim  of  a  right  to  use  a  wharf,  situated  on  the  margin  of  a  canal  basin, 

for  the  purpose  of  loading  and  unloading  boats,  carrying  wheat  and  flour  to 

and  .from  the  mill  of  the  claimant  adjoining  the  wharf,  as  an  easement 
•  appurtenant  to  the  mill,  in  common  with  a  similar  right  in  others,  and  the 

occasional  exercise  of  such  right  or  claim,  do  not  constitute  such  possession 

or  claim  of  interest  in  lands  as  to  subject  the  claimant  to  an  action  of 

ejectment.  . 
The  acceptance  of  a  lease  and  the  payment  of  rent  for  the  use  of  such  wharf, 

do  not,  after  the  expiration  of  the  term,  estop  the  lessee  from  asserting  a 

right  to  use  it  without  the  consent  of  the  lessor. 
In  this  case,  the  court  held  that  the  defendant  established  his  right  to  the 

easement  claimed,  both  by  direct  grant  and  upon  the  principle  of  dedication. 

This  was  an  action  of  ejectment,  commenced  in  the 
supreme  court  in  the  year  1845.  The  plaintiff  claimed  to 
recover  a  wharf,  about  seven  feet  wide  by  about  forty  feet 
in  length,  lying  on  the  east  side  of  a  basin  of  the  Erie  canal 
at  Rochester,  and  in  front  of  a  flour  mill  belonging  to  the 
defendant,  situated  upon  a  certain  mill-seat  lot  number  five, 
and  also  to  recover  an  undivided  half  of  the  land  under 
water  constituting  that  part  of  the  basin  in  front  of  said  lot 
number  five.  The  cause  was  tried  in  September,  1845, 
before  N.  Datton,  late  circuit  judge. 

In  opening  the  case  the  plaintiff's  counsel  stated  his  own 
claim  to  be  as  above  mentioned,  and  that  the  defendant 
owned  the  mill  lot  number  five,  and  occupied  the  mill 
situated  thereon,  and  claimed  the  right  to  use  the  dock  and 
basin  in  front  of  his  mill,  and  to  load  and  unload  boats  for 
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that  purpose,  and  had  actually  used  them  in  that  manner ; 
and  that  it  was  to  try  the  defendant's,  right  so  to  use  them 
that  the  action  was  brought. 

From  the  evidence  it  appeared  that  prior  to  1817,  Charles 
Carroll,  Nathaniel  Rochester  and  William  Fitzhugh  were 
the  owners  of  one  hundred  acres  of  land  adjacent  to  the 
falls  on  the  Genesee  river  and  now  included  within  the 
bounds  of  the  city  of  Rochester.  Jn  August,  1817,  they 
made  partition  of  the  tract,  according  to  .a  plan  or  map 
-annexed  to  the  deed.  Upon  this  plan  considerable  unal- 
lotted space  was  laid  down,  marked  "mill  yard,"  as  to 
which,  aid  the  mill  races,  water  and  alleys,  it  was  cove^ 
nanted  that  the  same  were  to  be  held  and  owned  by  the 
parties,  "  their  heirs  and  assigns,  for  their  common  use  as 
tenants  in  common  forever ;"  but  it  was  also  covenanted 
that  they  might  at  any  time  thereafter,  by  mutual  agree' 
ment,  sell  and  convey  or  otherwise  appropriate  such  part  of 
the  mill  yard  as  they  might  think  would  not  be  neces- 
sary for  the  accommodation  of  the  mills  and  other  water- 
works erected,  or  such  part  of  the  alleys  as  they  might 
think  proper  to  divide  among  themselves  or  to  dispose  of. 

On  the  19th  day  of  September,  1822,  the  three  individuals 
above  mentioned  executed  another  partition  deed,  reciting 
the  former  one,  by  which  they  relinquished  in  part  the  par- 
tition thereby  made ;  laid  out  new  lots  upon  part  of  the 
mjll  yard  and  altered  the  lines  of  some  of  the  lots  on  the  former 
map,  and  made  a  new  division  of  those  lots  among  the  three 
proprietors.  By  this  partition,  mill-seat  lots  numbers  five  and 
six  were  released  to  Nathaniel  Rochfester ;  lots  three  and 
four  were  released  to  Fitzhugh,  and  seven  and  eight  to  Carroll. 
By  the  plan  annexed  to  this  deed,  all  these  lots,  numbers 
three,  four,  five,  six,  seven  and  eight,  extended  along  a  race- 
way, and  were  made  to  front  westerly  on  a  narrow  strip  marked 
44  commoh  way,"  adjoining  which,  still  on  the  west,  a  space 
was  marked  out,  connected  on  the  south  with  the  Erie  canal, 
and  marked  4i  Basin,"  and  occupying  a  part  of  the  ground 
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which,  on  the  plan  annexed  to  the  first  partition  deed,  com- 
prised the  mill  yard.  The  last  mentioned  deed  contained 
the  following  clause:  "And  it  is  further  covenanted  and 
agreed  by  and  between  the  several  parties  to  this  indenture, 
that  a  basin  shall  be  made  as  laid  down  on  the  annexed  plat, 
at  the  equal  joint  expense  of  themselves,  their  heirs  and 
assigns,  which  basin  shall  be  the  common  property  of  the 
parties  to  this  indenture,  their  heirs  and  assigns  forever" 
The  deed  contained  a  provision  that  each  of  the  parties 
might  "  forever  have  and  enjoy  the  privilege  of  erecting  and 
maintaining  one  or  more  warehouses  from"  the  mill-seat 
lots  released  to  such  party  "  across  the  said  road  and  com- 
mon way  to  the  margin  of  the  basin;"  "  each  and  all  of  said 
warehouses,  whenever  built,  shall  be  on  posts  thirteen  feet 
apart,  and  the  floors  thereof  to  be  ten  feet  from  the  ground, 
so  as  not  to  obstruct  the  free  passage  on  the  said  road  or 
common  way."  As  to  the  road  or  common  way,  the  deed 
provided  that  it  should  be  laid  out  as  marked  on  the  plat 
annexed,  and  forever  kept  open  "as  a  common  way  to  and 
from  the  mills  and  seats  on  the  ,race-way,  and  to  the  basin 
and  to  the  warehouses  adjoining  and  over  the  same."  Other 
'roads  marked  out  on  the  plan,  intersecting  the  one  between 
these  lots  and  the  basin,  were  to  be  kept  open  forever  as 
roads  and  common  ways,  and  part  of  a  lot  was  relinquished 
and  appropriated  forever  as  the  site  of  a  bridge  across  the 
aqueduct.  It  was  also  provided  that  nothing  contained  in 
that  indenture  "  should  interfere  with  or  impair  any  right 
or  privilege  acquired  by  or  secured  to  either  of  the  said  par- 
ties under  their  former  deed  of  partition,"  except  as  expressed 
in  the  present  deed. 

Qn  the  8th  day  of  October,  1822,  Nathaniel  Rochester 
and  his  wife  for  the  consideration  of  $1000  conveyed  to 
Harvey  Montgomery  and  Thomas  H.  Rochester,  mill-seat 
lot  number  five,  as  known  and  described  in  the  last  men- 
tioned deed  of  partition,  "  as  by  reference  to  said  deed  of 
partition  and  to  the  plat  thereto  annexed  will  more  clearly 
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appear,  together  with  all  the  privileges  and  immunities 
and  subject  to  all  the  limitations  and  restrictions  as  are 
expressed  and  provided  for  in  the  said  deed  of  partition  above 
referred  to." 

It  was  admitted  that  the  defendant  on  the  12th  June, 
1840,  acquired  titlp  to  mill-seat  lot  number  five  through 
the  last  mentioned  deed. 

On  the  same  8th  day  of  October,  1822,  Nathaniel  Roches- 
ter and  his  wife  conveyed  to  the  plaintiff  a  large  number 
of  lots  which  had  been  released  to  said  Rochester  by  said 
partition  deeds,  and  among  others  mill-seat  lot  number  six 
as  laid  down  in  the  plat  annexed  to  the  last  partition  deed ; 
"  also  one  equal  undivided  third  part  of  all  the  ground  which 
the  said  Nathaniel  Rochester  now  holds  in  common  with 
Charles  Carroll  and  William  Fitzbugh,"  within  certain  pre- 
scribed boun<Js,  and  including  the  part  designated  for  the 
basin.  The  deed  then  provides  that "  the  undivided  third  part 
thereof  hereby  intended  to  be  conveyed  shall  be  subject  to  all 
the  liabilities  which  the  said  Nathaniel  Rochester  has  by  cov- 
enant in  the  said  last  mentioned  deed  of  partition  incurred,  in 
common  with  the  said  Charles  Carroll  and  William  Fitzhugh, 
for  the  construction  of  such  basin,  and  also  the  privilege  of 
erecting  and  maintaining  forever  one  or  more  warehouses 
from  mill-seat  lots  numbers  five  and  six  across  the  highway 
running  along  the  west  side  of  the  race-way  to  that  part  of  the 
margin  of  the  basin,"  &c,  describing  the  distance  along 
the  margin  of  the  basin  which  the  warehouses  might  occupy, 
and  defining  the  height  of  the  posts,  floor  and  braces  of  the 
warehouses  as  in  the  last  partition  deed,  and  proceeds: 
*•  The  whole  of  the  hereby  granted  premises  being  subject 
to  all  the  conditions,  limitations  and  restrictions  contained 
and  expressed  in  the  last  mentioned  deed  of  partition." 
It  was  shown  that  the  sale  of  lot  number  five  by  Nathaniel 
Rochester  to  Montgomery  and  Rochester,  was  made  with 
the  plaintiff's  assent  before  the  last  mentioned  deed  to  the 
plaintiff  was  given. 

Sel.— Vol.  V.  32 
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The  plaintiff  also  gave  in  evidence  a  deed  to  himself 
from  Carroll,  dated  December  10th,  1823,  of  his  undivided 
third  of  the  piece  of  land  set  apart  and  marked  on  the 
diagram  for  the  canal  basin. 

It  was  shown  that  the  basin  was  excavated  in  1823,  by 
the  three  parties  to  the  partition  deed?,  and  it  has  since 
been  kept  in  repair  by  them  and  by  the  persons  to  whom 
lands  have  been  conveyed  fronting  on  it,  under  the  super- 
vision of  the  city  authorities.  Montgomery  and  T.  H. 
Rochester,  while  they  were  the  owners  of  mill  lot  number 
five,  paid  rent  to  the  plaintiff  for  the  use  of  the  basin  and 
dock.  The  defendant  also,  in  July,  1842,  took  a  lease 
from  the  plaintiff  for  the  wharf  in  front  of  his  flouring 
mill  and  for  the  use  of  the  basin,  and  paid  rent  therefor 
until  January  1,  1844,  after  which  he  claimed  that  he  had 
a  right  to  use  them  for  the  purposes  of  hi%  mill  without 
'  the  payment  of  rent.  He  continued  to  make  use  of 
them  from  that  time  until  the  commencement  of  this  suit ; 
and  on  the  day  the  declaration  was  served  a  boat  was 
lying  in  the  basin  opposite  the  mill  discharging  a  cargo 
of  wheat.  What  is  called  the  wharf  is  the  top  of  the  east 
wall  of  the  basin,  which  is  about  seven  feet  thick  and 
covered  on  the  top  with  plank,  and  is  wholly  within  the 
line  of  the  basin  as  laid  down  on  the  diagram  annexed 
to  the  partition  deed.  The  common  way  spoken  of  runs 
between  this  wall  and  the  west  line  of  the  lots. 

The  defendant  moved  for  a  nonsuit  on  the  grounds 
(among  others)  that  the  defendant  had  done  no  act  to 
subject  him  to  this  action,  even  if  he  was  not  entitled  to 
use  the  dock  and  basin ;  that  the  plaintiff  had  not  such 
a  title  to  the  premises  as  would  enable  him  to  maintain 
ejectment;  and  finally,  that  under  the  partition  deed  of 
1822  and  the  conveyances  under  which  he  held  the  mill 
lot,  he  was  entitled  to  an^ easement  in  the  wharf  and  basin 
for  the  purposes  for  which  he  had  used  it.  The  judge 
nonsuited  the  plaintiff,  who  excepted.     A  motion  to  set 


ALBANY,  DECEMBER,  1853.  251 

Child  against  Chappell. 

aside  the  nonsuit  was  heard  and  denied  at  a  general  term 
and  judgment  for  the  defendant  was  entered. 
The  cause  was  submitted  on  printed  arguments  by 

E.  Darwin  Smith  for  the  appellant. 

S.  Mathews  for  the  respondent. 

Denio,  J.  To  render  a  party  liable  to  an  action  of  eject- 
ment, he  must  be  the  actual  occupant  of  the  premises  claimed 
if  they  are  occupied  by  any  one ;  if  they  are  not  so  occupied, 
he  must  be  a  person  exercising  acts  of  ownership  on  the 
premises,  or  must  claim  title  thereto,  or  to  some  interest 
therein,  at  the  commencement  of  the  suit.  (2  R.  S.f  304,  §  4.) 
The  defendant  was  not  the  occupant  of  the  wharf  or  basin, 
and  he  was  not  shown  to  have  exercised  any  acts  of  owner- 
ship on  them.  His  use  of  them  was  temporary  and  occasional, 
and  not  exclusive.  It  was  not  different  from  that  which  is 
made  of  a  street  or  highway,  or  a  public  landing-place  on  a 
navigable  river  or  canal.  It  did  not  constitute  any  pretension 
to  the  ownership,  occupation  or  possession  of  the  basin,  and 
was  not  in  itself  possession  or  occupation.  The  act  of  dis- 
charging or  loading  boats  lying  in  the  basin  over  the  dock 
did  not  imply  any  claim  to  the  ownership  of  that  property. 
They  were  structures  erected  for  the  convenience  and  use 
of  persons  engaged  in  forwarding  and  transporting  property 
on  the  state  canals,  and  such  use  of  them  as  was  shown  in 
this  case  was  no  more  an  act  of  ownership  than  the  navi- 
gation of  the  canals  would  be  of  the  canal  itself.  As  to 
claiming  title  :  the  defendant  merely  insisted  that  he  had  a 
right  to  use  the  basin  and  dock  for  the  accommodation  of 
his  mill  in  bringing  and  taking  away  property  which  had 
been  or  was  toxbe  transported  on  the  Erie  canal.  He 
claimed  simply  an  easement,  which  is  not  a  title  to  land  or 
an  interest  in  land  within  the  meaning  of  the  statute.  (3 
Kent's  Com.y  419 ;  Heidins  v.  ShvppamKb  Barn.  Sf  Cress.,  221.) 


1  . 
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If  being  actually  in  the  enjoyment  of  an  easement  on  the 
land  of  the  plaintiff  does  not  subject  a  man  to  this  action, 
it  is  impossible  that  the  claim  of  a  right  to  such  enjoyment 
should  make  him  liable.  Ejectment  only  lies  for  something 
tangible,  something  of  which  possession  may  be  delivered 
by  the  sheriff  to  the  plaintiff.  (Jackson  v.  May,  16  John., 
184 ;  Doe  v.  Alderson,  1  Meet.  Sf  Wels.,  210 ;  Crocker  v.  Fother- 
giU,  2  Barn.  $  Aid.,  652 ;  2  R.  S.,  304,  306,  307,  308, 
310,  §$  7,  8,  12,  25,  30,  33,  34,  41.)  I  am  of  opinion  that 
the  claim  of  title,  or  of  some  interest  in  the  premises,  spoken 
of  in  the  statute,  must  be  such  a  claim  as  that,  if  it  were 
reduced  to  possession  or  enjoyment,  it  would  constitute  an 
actual  occupation  of  the  premises,  so  as  to  authorize  eject-  . 
ment  to  be  brought  on  that  ground.  The  wharf,  it  is  true, 
is  tangible  property,  but, the  defendant  is  not  in  posses- 
sion of  it,  and  does  not  claim  to  own  it.  He  only  insists  on  4 
a  right  to  use  it  for  passage,  and  perhaps  as  a  place  of  tem- 
porary deposit  for  property  received  or  sent  by  the  canai; 

But  I  am  also  of  opinion  that  the  court  below  was  right 
in  holding  that  the  defendant  was  entitled  to  use  the  basin 
and  wharf  for  conducting  his  business  at  the  mill.  For  an 
accurate  understanding  of  the  several  partition  deeds,  it  is 
necessary  to  consider  the  subject  matter  to  which  they 
relate.  The  three  proprietors  who  were  parties  to  them 
being  the  owners  of  a  tract  of  land  upon  which  there  was 
a  very  valuable  water  power,  which  had  been  improved  to 
a  certain  extent  by  the  construction  of  aqueducts  or  races, 
caused  it  to  be  laid  out  into  lots  for  mill  sites  and  other 
lots,  with  alleys  between  the  lots  and  qb  the  sides  of  the 
mill-race,  and  with  certain  yards  for  the'>ccommodation  of 
the  business  of  the  mills.  These  were  laid  down  on  a 
diagram  annexed  to  the  first  partition  deed,  and  referred  to 
in  it;  and  by  that  deed  the  proprietors  covenanted  with 
each  other  that  the  water  to  be  introduced  into  the  races, 
the  mill  yards  and  the  alleys,  should  be  held  and  owned  by 
them,  the  proprietors,  their  heirs  and  assigns  foflever,  for 
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their  common  use  as  tenants  in  common,  with  a  reservation, 
however,  made  for  greater  caution,  that  they  might  by 
mutual  consent  dispose  of  any  parts  of  the  mill  yards 
which  they  might  afterwards  consider  unnecessary  for  the 
accommodation  of  the  mills  and  water-works.  The  second 
partition  deed  was  a  modification  of  the  first,  and  not  an 
entire  abandonment  of  it.  The  location  and  boundaries  of 
some  of  the  lots  were  changed,  and  a  portion  of  the  yards 
appropriated  for  the  common  use  by  the  first  deed  was  laid 
out  into  additional  lots  and  divided  between  the  proprietors. 
The  basin  provided  for*  by  the  second  deed  was  to  be  made 
and  was  afterwards  actually  made  upon  a  part  of  the  mill 
yard  reserved  by  the  first  deed,  and  was  so  far  a  modi- 
fication of  the  provisions  of  that  instrument,  but  in  all 
„  particulars  not  provided  for  in  the  second  deed,  the  former 
onft  remained  in  full  force.  By  the  terms  of  the  last  deed 
tl^basin  was  devotecf  to  the  use  and  accommodation  of  the 
divided  portions  of  the  property,  in  language  similar  to 
that  used  respecting  the  mill-races,  alleys  and  yards  in  the 
prior  partition.  To  show  more  clearly  the  relation  which 
the  basin  was  to  sustain  to  the  mill-seat  lots,  the  owners  of 
the  latter,  their  heirs  and  assigns,  were  by  the  deed  allowed 
to  extend  the  warehouses  which  they  might  erect  on  their 
lots,  over  the  passage  way  between  the  lots  an3  the  basin, 
quite  to  the  margin  of  the  basin,  leaving  under  those  build- 
ings a  sufficient  space  for  passing.  The  intention  of  the 
parties  to  appropriate  in  perpetuity  the  use  of  the  basin 
and  the  means  of  access  to  it  from  the  mill  lots,  to  the 
accommodation  of  those  lots  and  to  the  mills  and  other 
erections  which  might  be  constructed  upon  them,  is  as  plain 
and  explicit  as  it  could  be  made  by  language.  *  Neither  the 
aqueducts  or  races,  the  water  power  or  the  compion  way, 
are  more  firmly  annexed  to  the  mill  lots  than  the  use  of  the 
basin.  They  are  all  of  the  same  general  nature,  set  apart 
for  the  same  objects,  and  their  relation  to  the  divided 
property  is  of  precisely  the  same  character.    It  is  not 
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necessary  to  inquire  what  remedy  there  would  have  been 
in  favor  of  a  purchaser  of  one  of  these  mill  lots  upon 
the  covenants  to  construct  the  basin,  if  the  proprietors  had 
neglected  to  perform  that  work,  for  there  was  no  such 
neglect;  the  basin  was  excavated  according  to  the  pro- 
visions of  the  deed.  It  was  no  doubt  competent  for  the 
proprietors,  before  they  had  conyeyed  any  portion  of  the 
divided  property  to  others,  by  common  consent  to  have 
modified  or  rescinded  the  provisions  respecting  the  undi- 
vided portions;  and  I  presume  either  of  the  proprietors 
could,  by  express  provisions  in  the 'conveyance  of  a  lot  to 
a  stranger,  have  restricted  him  in  the  enjoyment  of  any  of 
the  rights  relative  to  the  common  property  created  by  the 
partition  deeds.  This,  however,  was  not  done  in  the  deed 
of  mill-seat  lot  number  five,^>wned  by  the  defendant.  %In 
the  conveyance  of  that  lot  by  Nathaniel  Rochester,  one  of 
the  thre<j  proprietors,  to  Rochester  and  Montgomery,  so  far 
from  there  being  words  excluding  the  grantees  from  the 
rights  Which  the  grantor  possessed,  the  language  seems  to 
me  to  have  been  expressly  intended  to  transfer  those  rights. 
The  grantees  were  to  have  all  the  privileges  and  immunities 
anjl  to  be  subject  to  all  the  limitations  and  restrictions 
T^hich  were  expressed  and  provided  for  in  the  deed  of  par- 
tition. It  is  to  be  presumed  that  the  grantees  purchased 
with  a  view  to  the  advantage  which  the  rights  which 
attached  to  the  lot  over  the  adjacent  undivided  property 
gave  it,  and  that  they  paid  a  price  grounded  upon  a  con- 
sideration of  those  rights.  The  accommodation  afforded  by 
the  canal  may  have  been  considered  as  important  as  that 
furnished  by  the  water  power,  or  by  the  avenues  or  common 
way.  The  right  of  the  purchaser  to  the  use  of  the  former 
is  provided  for  in  precisely  the  same  way  as  the  right  to 
the  latter. 

The  intention  of  the  parties  to  these  instruments  being 
sufficiently  obvious,  the  next  inquiry  is  what  idea  the  law 
attaches  to  such  arrangements  respecting  real  estate.    The 
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partition  deeds  in  my  opinion  create  a  perpetual  servitude, 
or  in  more  modern  language  an  easement  in  fee  upon  the 
undivided  lands  upon  which  the  basin  and  wharf  are 
situated,  for  the  use  and  benefit  of  those  parts  of  the 
original. premises  which  were  set  off  and  released  in  seve- 
ralty to  the  individual  proprietors.  These  undivided  lands 
are  the  servient  tenement,  and  the  released  land  became 
the  dominant  tenements.  The  easement  or  privilege  is 
permanently  annexed  to  the  mill-seat  lots,  and  becomes  an 
integral  part  of  the  estate  in  them  and  of  every  part  and 
parcel  of  them  capable  of  being  benefited  by  their  enjoy- 
ment. They  follow  the  estate  benefited  by  the  easement 
into  the  hands  of  any  person  to  whom  it  may  be  assigned ; 
and  they  constitute  a  perpetual  incumbrance  upon  the  lands 
burthened  with  them  into  whosesoever  hands  they  may 
pass.  ( HUls  v.  Killer,  3  Paige,  256, 257 ;  2  Kent's  Com.,  420 ; 
Trustees  of  Watertovm  v.  Cowen,  4  Paige,  514. )  The  doctrine 
of  servitudes,  or  of  services  of  houses  and  lands,  as  it  is 
called,  is  derived  from  the  civil  law,  and  constitutes  an 
enlightened  system  of  rules  upon  this  subject,  which  have 
been  generally  adopted  in  England  and  in  this  country. 
(Dotnat's  Civil  Law,  book  1,  tit.  12,  vol.  2, 205  to  219 ;  3  Kent's 
Com.,  435.)  Servitudes  of  this  kind,  or  easements  as  thqy 
are  now  called,  are  established,  says  Domat,  by  covenant, 
or  by  testament,  or  they  may  be  acquired  by  prescription ; 
or  if  naturally  necessary,  by  the  authority  of  justice.  (Domat, 
ib.,  §  10.)  In  this  case  they  arise  upon  the  explicit  cove- 
nants of  the  three  proprietors,  contained  in  the  partition 
deed 8 ;  and  the  right  of  the  defendant  to  the  advantage  of 
them,  in  respect  to  the  land  owned  by  him,  was  acquired 
by  the  grant  of  that  land  after  the  easement  in  its  favor 
upon  the  undivided  land  had  been  established  by  these 
covenants. 

The  foregoing  view  seems  conclusive ;  but  I  am  of  opinion 
that  the  case  likewise  falls  within  the  principle  of  dedication, 
which  has  been  extensively  applied  of  late  years  under  similar 
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circumstances.  The  basin  is  connected  with  a  public  canal 
and  was  constructed  for  the  sole  purpose  of  facilitating  traffic 
on  that  great  thoroughfare.  The  act  of  laying  it  out  in  the 
diagram,  covenanting  for  its  excavation,  and  selling  the  lot 
to  the  defendant  with  express  reference  to  the  deed  which 
contains  the  covenant  and  to  the  diagram,  and  with  the  right 
to  extend  an  erection  over  the  common  lands  to  the  margin 
of  the  basin,  the  only  purpose  of  which  must  have  been  the 
use  of  the  basin  for  the  benefit  of  the  lot  conveyed,  was, 
quoad  the  purchaser  and  the  land  purchased,  a  dedication 
of  it  to  the  use  for  which  it  was  constructed.  In  the  case  of 
an  express  dedication  it  is  not  necessary  that  it  should  be 
followed  by  any  length  of  user.  (Hunter  v.  the  Trustees  of 
Sandy  Hill,  6  Hill,  413,  414.)  It  operates  immediately  in 
the  nature  of  an  estoppel,  upon  the  principle  that  to  retract 
the  promise  implied  by  such  conduct  and  upon  which  the 
purchaser  acted,  would  disappoint  his  just  expectations. 
(City  of  Cincinnati  v.  White,  6  Peters,  431 ;  Watertovm  v. 
Cowen,  4  Paige,  510 ;  Livingston  v.  The  Mayor,  S(C.,  of  Netv- 
Tork,  8  Wend.,  85 ;  Wyman  v.  The  Mayor,  S/c.,  of  New-York, 
11  id.,  486.) 

This  precise  question  was  before  the  supreme  court  in. 
reference  to  another  of  these  mill-seat  lots  nearly  twenty 
years  ago,  and  it  was  held  that  the  proprietor  of  each  lot 
was,  by  force  of  the  provisions  of  the  partition  deed,  entitled 
to  the  use  of  the  waters  of  the  basin. 

The  deed  from  Nathaniel  Rochester  to  the  plaintiff,  though 
dated  on  the  same  day  with  the  one  under  which  the  defendant 
claims,  was  executed  after  the  sale  had  been  made  to  the 
defendant.  Besides,  the  deed  to  the  plaintiff  did  not  profess 
to  subvert  the  easement  in  the  basin  attached  to  the  other 
mill  lots.  It  passed  the  title  to  the  soil  subject  to  the  pro- 
visions of  the  partition  deeds  in  favor  of  all  the  mill-seat  lots. 
.  What  is  called  the  wharf  or  dock  is  a  part  of  the  basin. 
It  is  within  the  limits  assigned  to  the  basin  in  the  diagram ; 
and  besides,  the  use  of  it  by  the  person  owning  the  defen- 
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dant's  lot  is  essentially  necessary  to  the  use  of  the  basin  by 
such  proprietor. 

The  lease  from  the  plaintiff  to  the  defendant,  and  the  pay- 
ment of  rent  by  the  latter  and  his  predecessors  in  the  title 
for  the  use  of  the  basin  and  wharf,  were  acts  done  in  igno- 
rance of  their  rights.  The  plaintiff  was  not  prejudiced  by 
such  payment,  and  there  is  no  principle  upon  which  it  can  be 
held  that  the  payment  estops  the  defendant  from  insisting 
upon  his  actual  rights.    The  judgment  should  be  affirmed. 

Morse,  J.  Where  an  owner  of  land  lays  it  out  in  lots 
and  streets,  and  exhibits  the  streets  upon  a  map  by  which 
he  sells  and  conveys  lots  so  laid  out,  as  between  him  and 
the  purchasers  of  such  lots,  the  spaces  so  laid  down  upon 
the  map  as  streets  are  dedicated  as  such  to  the  public  use. 
This  I  understand  to  be  the  law,  and  in  conformity  to  the 
principles  of  natural  justice.  The  mere  act  of  selling  and 
conveying  by  such  a  map  binds  the  grantor  to  permit  the 
land  so  laid  down  as  streets  to  be  used  as  such.  As  between 
the  parties,  their  heirs  and  assigns,  it  fixes  the  servitude  of 
a  public  way  upon  the  land  thus  laid  out  as  streets.  It  is 
perhaps  unnecessary  now  to  consider  whether  such  a  grant 
as  between  the  grantor  and  the  public  would  be  a  dedica- 
tion. I  think  it  would  not.  No  question  was  raised  ton 
the  trial  of  this  cause  as  to  the  intervening  of  any  public 
rights  between  the  making  of  the  partition  deed  of  August 
13,  1817,  and  that  of  September  19,  1822.  In  some  of  the 
cases  conveyances  of  this  class  are  spoken  of  as  dedications 
of  the  streets  to  the  public.  This  must  be  understood  with 
some  qualification.  I  take  a  dedication  to  the  public  of  land 
for  a  public  highway  to  be  something  more  than  the  act 
of  the  owner  of  the  land.  The  dedication  is  not  complete 
or  binding  until  accepted  by  the  public  by  user,  or  some  other 
indication  of  acceptance.  As  the  acceptance  of  a  deed  by 
the  grantee  of  land  will  be  presumed  from  the  beneficial 
nature  of  the  act,   so  as  to  give  effect  to   the  delivery, 

Sel.— Vol.  V.  33 
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although  there  is  do  express  evidence  of  an  actual  accept- 
ance, so,  as  a  rule  of  evidence,  the  acceptance  of  a  dedica- 
tion of  land  for  public  use  may  be  presumed  from  the 
beneficial  nature  of  the  dedication.      The  transaction  is, 
however,  in  the  first  instance,  strictly  a  private  one  as 
relates  to  the  streets,  as  much  as  it  is  a  private  one  as 
relates  to  the  land  actually  conveyed.    The  right  to  use, 
and  to  have  used  by  the  public,  the  streets  laid  down  upon 
the  map,  has  become  an  appurtenance  to  the  parcel  of  land 
granted.    And  the  same  right  belongs  to  eacl*  of  the  parcels 
granted  upon  the  same  terms.    As  between  the  original 
owner  of  the  land,  and  the  several  grantees  of  parcels 
thereof,  these  rights  are  fixed,  but  until  the  public  has  in 
some  way  become  a  party  to  the  transaction,  the  whole 
arrangement  is  subject  to  be  rescinded  by  the  joint  act  of 
the  original  owner  and  of  all  those  who  own  and  have'  the 
right  to  represent  the  land  sold.    The  principle  established 
is,  that  an  owner  of  land  may  make  any  lawful  disposition 
of  it  which  he  deems  most  beneficial.    He  may  found  a  city, 
a  village,  or  an  agricultural  or  manufacturing  community  at 
his  own  free  will,  so  far  as  the  appropriation  of  his  land 
may  go  to  effect  such  purposes.    He  may  adopt  just  such 
measures  concerning  his  land  as  to  his  judgment  may  seem 
expedient.     I  suppose  it  would  nowhere  be  doubted  that  a 
man  owning  a  hundred  acres  of  land  through  which  there 
ran  no  highway  would  be  quite  at  liberty  to  inclose  it  with 
a  wall,  and  to  erect  a  fenced  town.    He  might  lay  out  streets 
throughout  the  entire  parcel,  and  collect  a  phalanx  of  social- 
ists, having  all  the  streets  common  and  as  among  themselves 
public ;  as  to  the  world  beside  exclusive  and  private.    In 
other  words,  there  might  be  impressed  upon  this  mass  of 
private  property,  by  private  contract,  rights,  in  the  strictest 
sense  of  the  word,  analogous  to  the  ordinary  public  rights 
of  highway,  and  yet  these  rights  confiped  to  the  owners  and 
representatives  of  the  land  forming  the  subject  of  the  com- 
pact, and  liable  to  be  ended  and  resoinded  by  the  mutual 
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consent  of  all  who  have  an  interest  in  the  subject.  The 
present  case  seems  to  furnish  an  illustration  and  a  practical 
adoption  of  the  principles  to  which  I  have  alluded. 

In  1811  Charles  Carroll,  William  Fitzhugh  and  Nathaniel 
Rochester  became  the  owners  of  a  tract  of  one  hundred 
acres  of  land,  with  extensive  water  power,  "  at  the  falls  of 
the  Genesee  river  in  the  county  of  Genesee,"  and  subse- 
quently laid  out  thisland  "in  village  lots,  mill  yard,  &c," 
and  called  it  the  village  of  Rochesterville,  and  caused  a  plan 
or  plat  of  it  to  be  made.  They  joined  in  the  sale  and  con- 
veyance of  a  part  of  the  lots  so  laid  out,  and  in  contracts 
for  the  sale  of  other  of  said  lots. 

In  1817  (August  13)  they  made  and  executed  a  deed  of 
partition  of  the  lots  then  belonging  to  them  in  the  village 
of  Rochesterville,  to  which  deed  was  annexed  the  plan  or 
plat  of  the  said  village  above  referred  to,  "with  the  lots 
numbered  and  marked "  thereon.  Upon  this  map  is  laid 
down  the  "mill  yard"  in  front  of  the  various  "mill-seat 
lots "  designated  upon  the  map  as  numbers  one,  two, 
three,  four  and  five,  including  a  race-way  next  to  the  mill- 
seat  lots.  There  are  also  other  lots  fronting  on  this  mill 
yard.  There  is  no  apparent  way  of  access  to  these  mill-seat 
lots  except  through  or  over  the  land  thus  laid  down  as  the 
mill  yard.  It  may  as  well  be  remarked  here  as  elsewhere 
that  this  is  by  no  means  a  case  of  a  way  of  necessity.  It 
is  apparent  that  the  only  way  to  these  mill-seat  lots  was 
over  this  mill  yard.  The  use  of  the  term  mill  yard  implies 
that  the  ground  so  designated  was  to  be  used  for  some 
purpose  connected  with  the  mills,  being  evidently  intended 
as  a  convenient  way  to  the  mills  for  the  ordinary  purposes 
of  a  mill  yard,  where  teams  may  not  only  pass  and  repass, 
but  where  they  may  remain  for  a  sufficient  length  of  time 
to  perform  the  ordinary  purposes  of  a  place  set  apart  for 
such  a  use.  It  was  the  evident  intention  of  the  parties  to 
this  plan,  atid  to  the  deed  to  which  the  plan  was  annexed, 
that  each  should  have  the  use  of  this  yard  for  all  the  reason- 
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able  purposes  of  his  mill-seat  lots  fronting  on  it ;  and  to 
have  such  use,  not  as  a  personal  privilege  or  in  the  nature 
of  a  common  in  gross,  but  as  annexed  to  the  land.  It  was 
to  be  held  in  severalty  and  as  an  appurtenant  thereto. 
There  would  be  no  sense  in  laying  down  this  mill  yard  in 
front  of  these  mill-seat  lots,  unless  its  use  was  to  have  some 
connection  with  the  enjoyment  of  these  lots.  This  deed 
confirmed  to  Carroll  in  severalty,  among  others,  "  mill-seat 
lot  No.  5  "  fronting  on  the  mill  yard.  The  parties  to  this 
deed  perfectly  understood  and  agreed,  what  the  purposes 
of  this  mill  yard  were.  They  reserved  to  themselves  the 
right,  by  mutual  agreement,  to  "  sell  and  convey  or  other- 
wise appropriate  such  part  of  the  mill  yards  as  they  may 
think  will  not  be  necessary  far  the  accommodation  of  the  mills  or 
other  waterworks  erected,  or  such  part  of  the  alleys  hereinbe- 
fore mentioned  as  they  shall  think  proper  to  divide  among 
them  or  dispose  of."  While  the  rights: of  no  other  party 
intervened,  they  had  a  right  to  reconstruct,  alter  or  modify 
the  easements  created  and  made  appurtenances  to  parts  of 
the  land  set  off  to  be  held  in  severalty  by  each.  So  they 
had  equal  power  to  reconstruct  the  plan  of  the  lots,  alleys 
and  y^rds.  The  whole  was  their  own  and  they  might  do 
whatsoever  they  would  with  it.  But  until  they  did 
mutually  agree  to  the  contrary,  the  mill  yard  remained  a 
common  way — common  to  those  who  had  interests  in  the 
mill-seat  lots  fronting  upon  it — constituting  to  each  lot  an 
easement  appurtenant  to  it ;  not  by  prescription,  but  by 
what  a  prescription  implies,  a  grant. 

On  the  19th  September,  1822,  the  parties  to  the  partition 
deed  of  August  13,  1817,  together  with  their  respective 
wives,  executed  a  new  deed  of  partition  by  which  they  in 
part  reconstructed  the  plan  of  the  village  of  Rochesterville. 
They  laid  off  seven  additional  mill-seat  lots  on  ground 
which  remained  undivided  and  which  was  designated  on  the 
plan  as  mill  yard.  These  lots  are  not  upon  that  part  of 
the  yard  which  now  forms  the  basin.  »  That  part  of  the  mill 
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yard  which  now  forms  the  basin  and  the  passage  along  its 
margin  was  the  only  outlet  from  the  mill-seat  lot  number 
five  and  some  others,  A  way  of  necessity  would  have  been 
charged  upon  this  part  of  the  mill  yard,  if  it  had  not 
been  reserved  and  laid  out  as  a  way  by  the  plan,  as  there 
appears  to  be  no  other  way  to  reach  the  mill-seat  lots.  In 
this  reconstruction  of  the  plan,  and,  in  part,  new  distribu- 
tion of  the  land,  mill-seat  lot  number  five  was  set  apart  to 
Nathaniel  Rochester.  It  was  covenanted  by  the  parties  to 
this  deed  that  a  basin  should  be  made  as  laid  down  upon 
the  plat  at  the  joint  expense  of  themselves,  their  heirs  and 
assigns,  and  that  such  basin  should  be  the  common  property 
of  such  parties,  their  heirs  and  assigns  forever.  This  deed 
also  provides  that  "  Nathaniel  Rochester,  his  heirs  and 
assigns  shall  forever  have  and  enjoy  the  privilege  of  erecting 
and  maintaining  one  or  more  warehouses  from  his  mill-seat 
lots  Nos.  5  and  6  across  the  same  road  and  common  way  to 
the  margin  of  the  basin."  The  road  to  which  the  Above 
recited  covenant  refers  is  provided  for  in  other  parts  of  the 
deed,  and  occupies  the  space  between  the  basin  and  the 
mill-seat  lots  from  Nos.  1  to  8.  This  road  and  the  basin 
occupies  the  same  ground  as  the  mill  yard,  on  the  plan 
annexed  to  the  deed  of  1817,  occupied.  The  only  alteration 
attempted  in  relation  to  this  ground  is  to  convert  it  from 
an  ordinary  land  way  into  one  partly  by  land  and  partly  by 
water.  Although  that  part  of  the  way  which  is  to  remain 
a  way  by  land  may  be  built  over  by  the  parties  respectively 
to  whom  mill-seat  lots  were  set  off  by  the  partition  deed, 
their  heirs  and  assigns,  yet  it  must  be  done  in  a  particular 
manner,  and  so  as  to  allow  of  the  full  beneficial  use  of  the 
way  "to  and  from  the  mills  and  seats  on  the  race-way,  and 
to  the  basin  and  to  the  warehouses  adjoining  and  over  the 
Bame."  The  deed  provides  expressly  for  that,  which  if  not 
expressed  would  be  implied,  i.  e.,  "  that  nothing  contained  " 
in  this  deed  of  1822  "  shall  interfere  with  or  impair  any 
right  or  privilege  acquired  by  or  secured  to  either  of  the 
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said  parties  under  their  former  deed  of  partition,  except  so 
far  as  it  is  herein  expressed  or  provided  for." 

On  the  8th  day  of  October,  1822,  Nathaniel  Rochester 
made  this  deed  to  Jonathan  Child  the  plaintiff,  conveying 
a  large  amount  of  the  property  laid  down  upon  the  plans 
annexed  to  the  two  deeds  of  partition  above  mentioned,  and 
among  the  rest  <5f  one  equal  undivided  third  part  of  the  land 
designated  upon  said  plat  as  "Basin,"  subject  to  the  cove- 
nant of  the  grantor  for  the  construction  of  the  basin.  The 
privilege  of  erecting  and  maintaining  forever  one  or  more 
warehouses  from  mill-seat  lots  "numbers  five  and  six  across 
the  highway  running  along  the  west  side  of  the  race-way  to 
the  margin  of  the  basin,  is  also  granted  by  this  deed.  By 
deed  of  December  10,  1823,  Charles  Carroll  conveyed  to 
the  plaintiff  one-third  part  of  the  mill  yard,  including  the 
basin  then  excavated  and  walled,  and  adjoining  the  grand 
canal. 

On  the  8th  October,  1823,  the  said  Nathaniel  Rochester 
and  wife  conveyed  mill-seat  lot  number  five  to  Harvey  Mont- 
gomery and  Thomas  H.  Rochester.  The  defendant's  title  is 
derived  from  this  deed.  There  is  nowhere  any  indication 
of  an  intention  to  strip  mill-seat  lot  number  five  of  any  of 
its  appurtenances..  The  common  way,  called  in  one  of  the 
deeds  highway!  between  the  lot  and  the  basin,  is  carefully 
preserved,  and  preserved,  as  I  understand  the  deeds  and 
plans,  to  the  margin  of  the  basin.  Over  that  space  the 
defendant  had  a  clear  right  of  way  for  the  purposes  of  his 
milling  business  carried  on  upon  mill  seat  number  five.  It 
was  the  exact  purpose  of  the  deeds  of  partition  to  secure 
just  that  right  of  way.  The  basin  is  a  way  of  another  class, 
but,  as  a  way,  having  the  same  qualities.  The  defendant 
had  a  right  to  the  reasonable  use  of  these  ways.  But  even 
if  he  had  no  right  to  use  these  ways,  still  the  ways  existed 
for  some  purposes,  and  he  used  them  as  ways  and  only  as 
ways,  assuming  that  he  had  a  right  to  do  so.  That  was  not 
taking  possession  of  the  land,   nor  was  it,   I  apprehend, 
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claiming  an  interest  in  the  land  within  the  meaning  of  the 
statute.  He  claimed  a  right  to  pass  over  the  land,  both  that 
which  was  used  as  a  road  and  that  which  was  within  the 
basin  and  covered  with  water.  It  was  an  incorporeal  heredita- 
ment which  he  claimed,  a  thing  incapable  of  livery  of 
seizin.  The  sheriff  could  not  deliver  possession  of  a  mere 
right  of  way.  I  am  of  the  opinion  that  the  judgment  of  the 
supreme  court  ought  to  be  affirmed. 

Taggabt,  J.,   dissented  from  the  foregoing  conclusions. 
All  the  other  judges  concurring, 

Judgment  affirmed. 


The  People,  on  the  relation  of  Davis  and  Palmer,  again* 
Sturtevant. 

An  action  commenced  in  the  superior  court  of  New-York  by  individual  corpo- 
rators of  that  city  against  the  mayor,  aldermen  and  commonalty,  asking  lor 
an  injunction  restraining  the  defendants  from  granting  the  right  to  construct 
a  certain  railroad  in  the  city,  is  within  the  Jurisdiction  of  that  court  both 
as  to  parties  and  subject  matter ;  and  that  court  has  also  jurisdiction  to 
grant  the  injunction  sought  * 

On  an  appeal  from  a  commitment  for  contempt  in  disobeying  an  injunction  so 
granted,  the  question  of  jurisdiction  does  not  involve  the  inquiry  whether  the 
case  made  by  the  complaint  entitled  the  plaintiffs  to  relief,  but  only  whether 
the  court  had  power  to  decide  whether  it  entitled  them  to  relief  or  not. 

An  injunction  granted  in  a  case  in  which  the  court  has  jurisdiction,  if  errone- 
ously granted,  is  voidable  only,  not  void ;  and  until  set  aside,  it  is  entitled 
to  obedience. 

Wnere,  in  such  action,  the  injunction  prayed  for  was  granted,  service  upon  the 
.  mayor,  of  the  complaint  and  copies  of  the  affidavits  on  which  the  injunction 
was  issued,  was  sufficient,  under  $  220  of  the  Code  of  Procedure,  without 
serving  them  upon  the  members  of  the  common  council. 

All  the  members  of  the  common  council  upon  whom  such  injunction  was 
served  were  bound  to  observe  it  An  injunction  against  a  corporate  body  is 
binding  upon  all  individuals  aeting  for  the  corporation,  to  whose  knowledge 
the  injunction  comes. 
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The  patwing  of  a  resolution  by  the  common  council  granting  the  right  which 
they  were  forbidden  by  the  injunction  to  grant,  on  condition  that  the 
grantees  should  accept  the  terms  of  the  resolution,  was  a  violation  of  the 
injunction  by  those  who  voted  for  it,  whether  the  terms  were  accepted  or 
not,  the  resolution  itself  doing  all  that  the  council  could  do  on  their  part  to 
make  the  grant  effectual. 

Such  an  act  was  not  one  of  municipal  legislation,  but  in  substance  a  grant 
upon  condition,  and  the  effect  of  the  injunction  could  not  be  avoided  by 
giving  to  an  act  not  legislative  in  its  character  the  form  of  an  ordinance  or 
resolution. 

So  far  as  such  resolution  was  an  executive  act,  by  actually  making  the  grant, 
it  was  a  clear  violation  of  the  injunction,  even  though  the  legislative  powers 
of  the  board  could  not  be  arrested  by.  the  order  of  the  court. 

In  the  exercise  of  its  conceded  powers,  it  was  the  duty  of  the  board  to  see 
that  it  did  not  go  beyond  them  and  do  an  act  which  had  been  lawfully- 
forbidden. 

The  relators,  in  December,  1852,  as  well  on  their  own 
behalf  as  on  the  behalf  of  all  other  corporators  and  tax- 
payers of  the  city  of  New- York  who  might  be  affected  by 
the  proceedings  complained  of,  commenced  an  action  before 

I  the  superior  court  against  the  mayor*  aldermen  and  com- 
moijalip«e£  said  city.  It  was  alleged  by  the  plaintiffs  in 
their  complaint,  that  they  were  inhabitants  of  said  city, 
and  owners  of  real  estate  situated  on  Broadway,  the  princi- 
pal street  and  thoroughfare  therein.  That  the  corporation 
had  by  law  the  powers  of  commissioners  of  highways,  and 
authority  to  make  repairs  in  the  streets,  but  not  to  grant 
to  any  persons  an  exclusive  privilege,  or  the  right  to  erect 
permanent  structures  or  obstructions  therein.  That  a  reso- 
lution authorizing  a  private  company  to  construct  and 
perpetually  maintain  a  railroad  in  said  street  had  been  once 
passed  by  the  boards  of  aldermen  and  assistant  aldermen  of 
said  city,  which  resolution,  after  having  been  returned  by 
the  mayor  with  his  objections,  was  about  to  be  passed  by 
said  boards  notwithstanding  such  objections.  The  plaintiffs 
alleged  that  the  construction  of  the  road  would  greatly 
injure  them  and  other  inhabitants  of  the  city ;  that  the  right 
to  construct  it  ought  not  to  be  granted,  assigning  a  variety  of 
reasons,  and,  among  them,  that  the  road  would  be  a  public 
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nuisance.  They  charged  that  the  action  of  the  boards  was 
in  bad  faith,  and  prayed  for  an  injunction  to  restrain  the 
corporation  from  granting  the  right  to  construct  such  road 
or  to  remove  the  pavement,  or  to  do  any  other  act  prepara 
tor y  thereto;  and  that  such  injunction  might  be  madn 
perpetual. 

On  filing  the  complaint  an  injunction  was  issued  restrain- 
ing the  defendants,  "  their  counselors,  attorneys,  solicitors 
and  agents,  and  all  others  acting  in  aid  or  assistance  of 
them,"  as  prayed  in  the  complaint,  until  the  further  order 
of  the  court;  and  the  defendants  were  required  to  show 
cause,  at  a  time  fixed,  why  the  injunction  should  not  be 
made  perpetual. 

The  summons  and  complaint,  with  the  affidavits  and  the 
injunction,  were  served  upon  the  mayor,  and  the  summons 
and  injunction  upon  the  persons  composing  the  two  boards. 
The  defendant,  Sturtevant,  was  a  member  of  the  board  of 
aldermen.  That  board,  disregarding  the  injunction,  passed 
by  the  requisite  vote,  including  that  of  the  defendant 
Sturtevant,  the  resolution  which  had  been  returned  by  the 
mayor,  granting  to  certain  persons  the  right  to  construct  a 
railroad  in*  Broadway,  upon  their  filing  with  the  clerk  of 
the  common  council  an  acceptance  in  writing  of  the  resolu- 
tion, and  their  agreement  to  conform  thereto. 

The  defendant  was  brought  before  the  superior  court,  at 
special  term,  on  attachment,  charged  with  contempt  of  the 
court  in  violating  the  injunction ;  and  the  foregoing  facts 
appearing,  he  was  adjudged  guilty  of  the  contempt,  and  a 
fine  of  $360  imposed  upon  him,  together  with  imprison- 
ment for  fifteen  days.  This  judgment  was  affirmed  on 
appeal  to  general  term;  and  the  defendant  brought  a 
further  appeal  to  this  court.  ' 

David  Dudley  Field  and  Charles  O*  Conor  for  the  appellant* 

John  Van  Buren  and  S.  Beardtley  for  the  respondents. 
Skl.— Vol.  V.  34 
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Johnson,  J.,  delivered  the  opinion  of  the  court. 
The  first  question  to  be  considered  is,  did  the  injunction 
impose  any  obligation  upon  anybody  ?  The  answer  must 
depend  upon  the  solution  of  the  further  question,  whether 
the  superior  court  had  jurisdiction  of  the  action  in  which 
jit  was  ordered  to  be  issued ;  because  the  principle  is  of  uni- 
'  versal  force,  that  the  order  or  judgment  of  a  court  having 
jurisdiction  is  to  be  obeyed,  no  matter  how  clearly  it  may 
be  erroneous.  The  method  of  correcting  error  is  by  appeal, 
and  not  by  disobedience.  A  party  proceeded  against  for 
disobedience  to  an  order  or  judgment,  is  never  allowed  to 
allege  as  a  defence  for  his  misconduct  that  the  court  erred 
in  its  judgment.  He  must  go  further,  and  make  out  that 
in  point  of  law,  there  was  no  order,  and  no  disobedience, 
by  showing  that  the  court  had  no  right  to  judge  between 
theiparties  upon  the  subject.  The  point  has  been  held 
over  and  over  again  in  reference  to  the  very  case  of  disobe- 
dience to  injunctions  (Deklynv.  Davis,  Hopk.,  135;  Sidltvan 
V.  Judah,  4  Paigef  444 ;  Russell  v.  East  Anglian  Railway  Co., 
]  Eng.  L.  if  E.  R.,  101,  306 ;  QlascoU  v.  Lang,  3  Mylne  if 
Craig,  452),  and  is  well  stated  in  general  terms  in  Wilcox  v. 
Jackson  (13  Peters,  511).  "  Where  a  court  has  jurisdiction  it 
has  a  right  to  decide  every  question  which  occcurs  in  the 
cause,  and  whether,  its  decision  be  correct  or  otherwise,  its 
judgment,  until  reversed,  is  regarded  as  binding  in  every 
other  court.  But  if  it  acts  without  authority,  its  judgments 
and  orders  are  regarded  as  nullities ;  they  are  not  voidable 
but  simply  void." 

To  enable  us  to  proceed  to  say  whether  the  superior  court 
had  jurisdiction,  and  whether,  consequently,  its  injunction 
in  Davis  ct  al.  v.  The  Mayor,  tfc.,  of  New-York  was  void  or 
not,  it  will  be  convenient  to  recur  to  some  almost  elemen- 
tary notions  upon  the  subject.  In  The  State  of  Rhode  Hand 
v.  The  State  of  Massachusetts  (12  Peters,  718),  Mr.  Justice 
Baldwin,  delivering  the  opinion  of  the  majority  of  the 
supreme  court  of  the  United  States,  says :  "Jurisdiction  is 
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the  power  to  hear  and  determine  the  subject  matter  in  con- 
troversy between  parties  to  a  suit;  to  adjudicate,  or  exercise 
any  judicial  power  over  them  \  the  question  is,  whether 
on  the  case  before  a  court,  their  action  is  judicial  or  extra- 
judicial ;  with  or  without  the  authority  of  law  to  render  a 
judgment  or  decree  upon  the  rights  of  the  litigant  parties. 
If  the  law  confers  the  power  to  render  a  judgment  or  decree, 
then  the  court  has  jurisdiction  ;  what  shall  be  adjudged  or 
decreed  between  the  parties,  and  with  which  is  the  right 
of  the  case,  is  judicial  action,  by  hearing  and  determining 
it."  (See  also  Chignons  Lessee  Y..Astor,  2  How.,  338.)  This, 
I  apprehend,  points  to  the  true  line  of  inquiry  to  determine 
the  question  of  jurisdiction*  We  are  not  called  upon  to  say 
whether  the  court  decided  right  or  not  in  granting  the 
injunction,  but  whether  it  became  their  duty  to  decide 
either  that  it  should  be  granted  or  denied.  If  such  was 
their  duty,  then  they  had  jurisdiction,  and  their  decision, 
be  it  correct  or  erroneous,  is  the  law  of  the  case  until 
it  shall  be  reversed  upon  appeal ;  and  can  only  be  ques- 
tioned upon  a  direct  proceeding  to  review  it,  and  not 
collaterally. 

Now  it  is  not,  nor  can  it  be  denied  that  Davis  and  Palmer 
had  a  right  to  sue  in  the  superior  court,  nor  that  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New-York  might 
be  sued  in  that  court ;  and  it*  is  equally  clear  that  Davis 
and  Palmer  did,  by  summons  and  complaint,  institute  a  suit 
against  them  there.  So  far,  therefore,  as  the  parties  were 
concerned,  there  would  seem  to  be  no  difficulty  in  respect 
to  sustaining  the  jurisdiction. 

Then,  how  is  it  as  to  subject  matter?  The  jurisdiction 
of  the  superior  court  depends  upon  §  33  of  the  Code  of 
Procedure.  This  declares,  so  far  as  it  can  possibly  bear 
upon  this  case,  that  it  shall  extend  to  the  following  actions, 
vis :  1.  To  those  specified  in  §§  123  and  124,  when  the  cause 
of  action  shall  have  arisen,  or  the  subject  of  the  action  shall 
be  situated  within  the  city  of  New-Yotk;  2.  To  all  other 
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actions  where  all  the  defendants  shall  reside  or  be  personally 
served  with  the  summons  within  the  city ;  and  3.  To  actions 
against  corporations  created  under  the  laws  of  this  state, 
and  transacting  their  general  business,  or  keeping  an  office 
for  the  transaction  of  business  within  the  city,  or  established 
by  law  therein.  The  only  actions  specified  in  $$  123  and 
J.24,  which  can  possibly  be  deemed  to  include  the  suit  of 
Davis  and  Palmer  v.  The  Mayor,  $£•>  are  described  in  the  first 
subdivision  of  §  123  as  being  "  for  the  recovery  of  real  prop- 
erty, or  of  an  estate  or  interest  therein,  or  for  the  determina- 
tion in  any  form  of  such  right  or  interest,  and  for  injuries  to 
real  property"  Now,  under  whichever  of  these  heads  of  ju- 
risdiction this  ca6e  comes,  and  it  is  at  any  rate  comprised 
under  that  which  relates  to  actions  against  corporations,  its 
subject  matter  cannot  be  any  more  out  of  the  jurisdiction 
of  the  superior  court  than  it  is  out  of  that  of  every  other 
court.  Its  jurisdiction  is  not  made  to  depend  upon  the 
subject  matter  of  the  suit,  except  in  respect  to  those  cases 
which  come  under  the  first  subdivision ;  and  as  to  those,  the 
test  of  jurisdiction  in  the  superior  court,  is,  whether  the 
cause  arose,  or  the  subject  is  situated,  in  the  city  of  New- 
York ;  and  if  this  action  should  be  thought  to  come  under 
that  subdivision,  then  clearly  the  cause  arose,  or  its  subject 
is  situated,  within  the  city,  and  so  the  case  is  within  the 
jurisdiction  of  the  court.  Under  the  second  and  third  subdi- 
visions of  §  33,  so  far  as  they  bear  upon  this  case  (and  so  far 
they  have  been  stated  above),  jurisdiction  is  made  to  depend  in 
the  second  subdivision  upon  the  residence  of  the  defendant, 
or  the  service  of  the  summons  within  the  city ;  and  in  the 
third,  upon  the  character  and  locality  of  the  corporation 
defendant.  In  all  other  respects  the  jurisdiction  is  as  wide 
as  the  definition  of  an  action  under  the  Code,  and  that  is 
defined  to  be  "  an  ordinary  proceeding  in  a  court  of  justice 
by  which  a  party  prosecutes  another  party  for  the  enforce- 
ment or  protection  of  a  right,  the  redress  or  prevention  of 
a  wrong,  or  the  punishment  of  a  public  offence.'* 
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The  subject  matter  of  the  suit  of  Davis  and  Palmer  v. 
The  Mayor,  tip.,  to  state  it  in  the  most  general  way,  is  an 
alleged  public  nuisance  about  to  be  perpetrated  under  the 
authorization  of  the  defendants,  by  the  building  of  a  rail- 
way in  Broadway ;  and  the  relief  demanded  is,  that  the 
defendants  should  be  restrained  from  granting  that  authority. 
There  seems,  therefore,  to  be  no  ground  upon  which  this 
case  can  be  s$id  to  be  out  of  the  jurisdiction  of  the  superior 
court  which  would  not  apply  with  equal  force  to  any  other 
court,  not  having  jurisdiction  of.  what  the  Code  calls  crimi- 
nal actions. 

Now  the  cases  show  abundantly  that  courts  of  equity 
possessed  jurisdiction  in  respect  to  public  nuisances,  and 
exercised  it  by  restraining  them  in  certain  cases ;  in  others, 
by  refusing  to  interfere.  (Attomey-Geneml  v.  Johnson,  2  Wits. 
Ch.  R.,  87;  Spencer  v.  London  and  Birmingham  Railway, 
8  Sim.,  193 ;  2  Story's  Eq.,  §§  920-938,  and  cases  there  cited.) 
The  subject  itself  was  within  their  jurisdiction.  What 
judicial  action  should  be  had  upon  that  subject  was  matter 
of  equity,  determinable  according  to  the  circumstances  which 
each  case  presented.  Whether  relief  was  granted  or  denied, 
the  decision  was  judicial,  and  grounded  upon  a  jurisdiction 
in  the  court  to  act  upon  the  subject  matter. 

Jurisdiction  does  not  relate  to  the  right  of  the  parties,  as 
between  each  other,  but  to  the  power  of  the  court.  The 
question  of  its  existence  is  an  abstract  inquiry,  not  involving 
the  existence  of  an  equity  to  be  enforced,  nor  the  right  of  the 
plaintiff  to  avail  himself  of  it  if  it  exists.  It  precedes  these 
questions,  and  a  decision  upholding  the  jurisdiction  of  the 
court  is  entirely  consistent  with  a  denial  of  any  equity,  either 
in  the  plaintiff  or  in  any  one  else.  The  case  we  are  considering 
illustrates  the  distinction  I  am  endeavoring  to  point  out, 
as  well  as  any  supposed  case  would.  It  presents  these 
questions :  Have  the  plaintiffs  shown  a  right  to  the  relief 
which  they  seek  ?  and  has  the  court  authority  to  determine 
whether  or  not  they  have  shown  such  a  right  ?    A  wrong 
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determination  of  the  question  first  stated  is  error,  but  can 
be  reexamined  only  on  appeal.  The  other  question  is  the 
question  of  jurisdiction.  It  is  that  alone  with  which  we 
now  have  anything  to  do.  Whether  the  plaintiffi  are  the 
proper  persons  to  maintain  the  suit,  or  whether  the  attorney- 
general  should  have  brought  it,  or  whether  the  facts  show 
a  right  in  either  to  have  a  decree  in  their  favor,  are 
questions  which  we  are  not  in  this  proceeding  called  upon 
to  consider.  They  relate  to  the  equity  of  the  claim,  and 
not  to  the  power  of  the  court.  We  are  entirely  satisfied 
that  the  decree  of  a  court  of  equity  restraining  a  public 
nuisance  is  not  void,  even  though  the  attorney-general  be 
\  not  plaintiff,  and  though  no  special  injury  to  the  actual 
plaintiff  is  averred.  It  is  quite  possible  that  such  a  decree 
would  be  erroneous,  perhaps  even  very  clearly  wrong,  but 
it  would  not  be  void ;  and  the  party  who  was  dissatisfied 
with  it  would  be  compelled  to  seek  his  remedy  by  an 
appeal,  and  not  by  setting  at  defiance  the  authority  of 
the  court. 

The  terms  of  the  injunction,  as  we  have  already  seen, 
forbid  the  granting  to  certain  persons  named  in  the  resolu* 
tion,  a  copy  of  which  was  annexed  to  the  complaint,  or 
their  associates,  or  any  other  person  or  persons  whom- 
soever, the  right,  liberty  or  privilege  of  laying  a  railway 
track  in  Broadway,,  or  in  any  manner  authorizing  them 
so  to  do. 

The  complaint  alleges  that  the  establishment  of  this 
railway  in  Broadway  would  be  a  nuisance.  The  injunction, 
therefore,  upon  its  face  is  only  such  as  we  have  already 
concluded  the  court  had  jurisdiction  to  order. 

The  act  which  is  complained  of  as  a  violation  of  the 
injunction,  is  the  adoption  by  the  common  council  of 
the  resolution  referred  to;  and  the  participation  of  the 
defendant  Sturtevant  in  that  act,  by  voting  in  favor  of 
the  resolution  as  a  member  of  the  board  of  aldermen,  is 
relied  upon  as  rendering  him  liable  to  punishment  therefor. 
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The  terms  of  the  injunction  which  forbid  the  granting  or 
in  any  manner  authorizing  the  persons  named  to  lay  the 
railway,  addressed  as  its  restraining  words  are,  to  "  The  | 
mayor,  aldermen  and  commonalty  of  the  city  of  New- York, 
their  counselors,  attorneys,  solicitors  and  agents,  and  all 
others  acting  in  aid  or  assistance  of  them,  and  each  and 
every  of  them,"  are  cerfiunly  broad  enough  to  include  every 
mode  of  action  of  which  the  corporation  was  capable,  and 
every  agency  which  it  could  employ  to  effect  the  forbidden 
thing.  Now  the  adoption  of  the  resolution  in  question  by 
the  common  council  was  one  mode  of  making  the  grant,  or 
authorization,  forbidden  by  the  injunction.  The  resolution 
had  previously  been  passed  by  both  boards,  and  had  been 
vetoed  and  returned  by  the  mayor  to  the  board  of  aldermen. 
It  is  upon  its  face  a  complete  authority,  so  that  no  further 
act  on  the  part  of  the  city,  save  that  of  its  adoption,  was 
necessary  in  order  to  impose  an  obligation  upon  the  city, 
and  to  confer  upon  the  parties  named  in  it  a  right  to  con- 
struct a  railway  in  Broadway.    Its  words  are : 

"  Resolved,  That  Jacob  Sharp,  &c.,  have  the  authority  and 
consent  of  the  common  council  to  lay  a  double  track  for  a 
railway  in  Broadway,"  &c. ;  "  the  said  grant  of  permission 
and  authority  being  upon  and  with  the  following  conditions 
and  stipulations." 

Then  follow  regulations  arranged  under  fifteen  heads,  pro- 
viding for  the  mode  of  building  and  employing  the  road, 
the  rates  of  fare  and  the  compensation  to  the  city,  the 
organization  of  the  grantees  into  a  company,  and  in  the  last 
place  providing  as  follows :  "  The  associates  whose  names  are 
set  forth  in  this  resolution  shall,  by  writing  filed  with  the 
olerk  of  the  common  council,  signify  their  acceptance  thereof, 
and  agree  to  conform  thereto,"  &c.  It  was  contended  upon 
this  last  provision,  that  until  acceptance  signified  by  the 
associates  the  resolution  did  not  become  an  effectual  grant, 
and  therefore  was  no  violation  of  the  command  oft  the 
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injunction.  This  I  cannot  agree  to.  The  injunction  ia 
pointed  at  the  acts  of  the  mayor,  aldermen  and  commonalty 
of  the  city,  and  when  it  restrains  them  from  granting,  it 
would  be  giving  the  command  an  absurd  construction  so  to 
read  it  as  that  no  act  of  theirs  could  violate  it.  Such  is 
the  construction  contended  for.  Every  grant  is  inoperative 
and  incomplete  until  acceptance,  efcpress  or  implied,  by  the 
grantee.  The  common  council  did  all  they  could  do,  and  all 
that  was  In  any  event  to  be  done  by  them,  towards  making 
the  grant  effectual.  If  they  had  not  then  violated  the  injunc- 
tion, they  never  could  have  violated  it.  The  language  of 
an  injunction,  like  that  of  all  other  instruments,  must  have 
a  reasonable  construction  with  reference  to  the  subject 
about  which  it  is  employed.  If  one  be  forbidden  to  do  an 
act  which  he  alone  cannot  completely  perform,  the  prohibi- 
tion will  be  intended  to  be  good  at  all  events  to  the  extent 
within  which  it  is  in  his  power  to  violate  it.  A  prohibition 
to  grant  has  reference  merely  to  the  act  of  the  grantor, 
and  in  the  common  usage  of  the  words  would,  unquestion- 
ably, be  understood  to  relate  to  his  act  of  granting,  and  not 
to  the  grantees'  acceptance.  I  cannot,  therefore,  entertain 
any  doubt  that  the  mandate  of  the  court  did  forbid  the  act 
which  has  been  adjudged  to  be  a  violation  of  it,  nor  that 
the  act  of  the  defendant  in  voting  for  the  resolution  made 
him  a  participator  in  that  violation. 

Another  question  has  been  raised  by  the  appellant,  to 
the  consideration  of  which  the  question  just  discussed 
naturally  leads  us,  and  which,  although  of  the  same  nature 
as  the  objection  to  the  jurisdiction  of  the  court  first  con- 
sidered, could  not  so  conveniently  be  examined,  until  we* 
had  in  the  first  place  ascertained  what  was  the  actual 
import  of  the  terms  employed  in  the  injunction,  and  whether 
they  were  such  as  to  forbid  the  defendant,  as  a  member 
of  the  board  of  aldermen,  to  vote  for  the  resolution  or  grant 
in  question. 


ALBANY,  DECEMBER,  1858.  278 

The  People  against  Sturtevant. 

The  appellant's  proposition  is,  that  the  court  had  no 
power  to  restrain  his  vote  upon  the  resolution  its  adoption  % 
being,  as  he  contends,  an  act  of  legislation  by  the  common 
council,  and,  as  such,  beyond  the  control  of  all  courts. 
Thus  far,  at  least,  the  appellant  must  carry  the  doctrine, 
foif  if  it  stop  short  of  the  point  of  a  want  of  power,  the 
question  relates  merely  to  the  propriety,  or  correctness  in 
point  of  law,  of  the  actual  deterniination,  and  not  to  the 
existence  of  the  power  of  determining.  In  that  case,  as 
we  have .  already  seen,  we,  upon  this  proceeding,  have 
nothing  to  do  with  the  correctness  of  the  decision  granting 
the  injunction ;  nor  had  the  superior  court,  except  in  so 
far  as  the  .  propriety  of  the  original  order  is  always .  taken 
into  account  by  a  court  in  exercising  its  discretion  as  to  the 
degree  of  punishment  to  be  inflicted  for  a  violation  of  its 
requirements. 

.  A  satisfactory  answer  to  this  position  is,  that  the  act  in 
question  in  this  case  was  not  in  any  just  sense  an  act 
even  of  municipal  legislation.  It  is  true  that  it  took  the 
form  of  a  resolution,  but  in  substance  it  was  a  grant  upon 
condition;  and  even  if  immunity  belongs  to  municipal, 
legislation,  it  cannot  be  that  by  giving  to  an  act  not  legisla- 
tive the  form  of  an  ordinance  or  resolution,  the  jurisdiction 
of  the  courts  caii  be  defeated.  Should  it  even  be  conceded 
that  the  resolution  in  question  was  partly  legislative  in 
its  character,  another  part  was  most  clearly  a  matter  of 
agreement  or  grant.  The  latter,  it  was  within  the  juris- 
diction of  the  coi^rt  to  prohibit ;  so  far  its  prohibition  would 
be  operative.  If  the  common  council  were  still  desirous 
•of  exercising  their  legislative  functions  upon  the  subject,  it 
,  behooved  them  to  see  to  it  that  they  made  a  complete 
separation  of  the  legislative  part  of  the  resolution  from  the 
residue.  Making  a  grant  is  in  its  own  nature  not  a  legis- 
lative act.  It  is  such  an  act  as  it  has  always  been  in  the 
power  of  any  court,  possessing  equity  jurisdiction,  to  pro- 
hibit by  injunction.  A  corporation,  municipal  or  private, 
Sel.— Vol.  V.  35 
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is  capable  of  being  sued.  As  a  corporate  body  merely,  it 
has  do  immunities -which  set  it  beyond  the  jurisdiction  of 
the  courts.  It  may  be  enjoined  from  making  a  grant,  just 
as  it  may  be  ordered  to  make  one.  And,  as  in  the  latter 
case  it  would  be  no  answer  to  the  court  which  ordered  a 
grant  to  be  made,  to  say  that  to  obey  required  legislative 
action,  and  that  the  order  was  therefore  beyond  its  juris- 
diction, so  I  apprehend  that  in  the  former  case,  the  answef 
grounded  on  the  same  position  is  equally  insufficient  when 
addressed  to  a  court  which  has  forbidden  a  grant. 

Again,  whatever  may  be  determined  as  to  the  proper 
character  of  this  act,  whether  it  is  to  be  deemed  legislative 
or  not,  when  its  character  shall  come  directly  in  question, 
it  is,  I  apprehend,  plain  that  the  question  of  its  true  legal 
Character  is  judicial ;  one  which  must  be  disposed  of  by  the 
adjudication  of  courts,  and  can  be  dealt  with  in  no  other 
way.  The  court,  therefore,  which  is  called  upon  to  deter- 
mine this  question,  is  called  upon  to  perform  a  legitimate 
judicial  function.  It  has  authority  to  perform  it,  and  is 
exercising  jurisdiction  when  it  makes  its  decision.  It  fol- 
lows, that  it  has  power  to  arrest  the  consummation  of  the 
act  until  it  determines  the  question ;  and  its  order,  though 
it  may  be  erroneous,  cannot  be  regarded  as  void. 

When  an  objection  to  the  jurisdiction  is  pointed  at  the 
power  of  a  particular  tribunal  to  entertain  and  pass  upon 
a  question,  it  may  be  that  its  incidental  or  .direct  determina- 
tion upon  the  question  of  its  own  power,  is  always  capable 
of  being  assailed  collaterally.  So  far  as  this  rule  extends, 
it  proceeds  partly  upon  the  ground  that  no  other  rule  will 
suffice  to  restrain  tribunals  of  limited  jurisdiction  within- 
their  proper  bounds.  But  when  the  question  relates  not  to 
the  competency  of  the  particular  tribunal,  but  to  the  scope 
of  judicial  power,  a  different  rule  prevails.  From  necessity, 
the  question  must  be  determined  judicially.  No  other 
power  is  competent  to  deal  with  it.  No  court  is  any  more 
competent  than  any  other  court  of  general  jurisdiction  to 
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pronounce  upon  it.  No  reason,  therefore,  exists  why  a 
determination  of  such  a  question  by  a  tribunal  having 
jurisdiction  of  the  parties,  and  to  whose  jurisdiction  over 
the  subject  matter  no  special  objection  exists,  grounded 
upon  its  limited  character,  should  not  be  conclusive,  except 
in  some  direct  proceeding  to  review  the  judgment.  As  the 
question  must  be  determined  by  a  judicial  tribunal,  and  none 
is  more  competent  to  dispose  of  it  than  that  to  which  it  is 
presented,  there  seem  to  be  many  reasons  why  that  tribunal 
before  which  it  is  first  presented  for  decision  should  be 
regarded  as  able  to  decide  authoritatively ;  and  none  why 
its  decision  should  be  subject  to  be  reexamined  collaterally. 
All  the  grounds  upon  which  rests  the  general  doctrine  of 
the  conclusiveness  of  judgments,  support  the  position. 
(  See  Nabob  of  the  Carnatic  v.  The  East  India  Company,  1  Ves*9 
Jr.,  388;  2  id.,  56 ;  GrignorCs  Lessee  v.  Astor,  2  How.,  341; 
Ex  parte  Tobias  Watldns,  3  Peters,  203. )  In  truth,  such  a  ques- 
tion is  not  in  the  sense  of  the  law  a  question  of  jurisdiction, 
but  one  of  equity  or  right  generally.  In  the  case  just  cited 
(1  Ves.,  Jr.,  388),  Lord  Thublow  said,  to  a  plea  that  the 
matters  of  agreement  in  the  bill  related  to  and  grew  out  of 
Blatters  of  war  and  peace  between  sovereigns :  "  It  is  stated 
to  be  to  the  jurisdiction;  but  it  differs  from  those  pleas  in 
all  the  particulars  by  which  they  are  ever  described; 
because  it  is  truly  observed  that  it  is  impossible  to  plead  to 
the  jurisdiction  of  any  particular  court  without  giving 
another  remedy  in  some  other  court.  This  is  so  far  from 
showing  that,  that  it  expressly  says  the.  plaintiff  has  no 
remedy  in  any  municipal  court  whatsoever;  therefore,.! 
take  it,  this  plea,  if  it  means  anything,  is  in  fact  a  plea 
in  bar.  Suppose  the  contract  was  gratuitous ;  suppose  it 
was  honorary ;  suppose  it  was  that  species  of  contract  upon 
which  an  action  does  not  arise,  and  that  it  was  necessary 
for  the  form  of  the  plea  to  have  brought  inta  the  view  of 
the  court  that  it  was  a  demand  of  that  description ;  the 
plea  would  have  been  a  plea  in  bar  of  the  action,  and  this 
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is  so  if  anything;  and  the  whole  argument  tends  to  thai 
end,  namely,  that  considering  the  situation  of  the  parties  and 
the  contracts  as  having  a  relation  to  that,  such  contracts  do 
not  give  an  action.  That  is  a  plea  which  goes  in  bar*  A 
plea  to  the  jurisdiction  of  all  courts,  is  absurd  and  repug- 
nant in  terms ;  for  it  is  as  much  as  to  say  that  the  nature 
of  the  subject  is  such  as  does  not  admit  of  an  action. 
Suppose,  for  example,  it  was  stated  that  all  the  matters 
upon  which  those  in  support  of  the  plea  rely,  comprehend 
that  species  of  treaty  which  the  law  ought  to  pronounce 
impracticable  for  the  cognizance  of  a  court  of  municipal 
jurisdiction ;  it  is  only  saying  that  an  action  does  not  lie." 
In  my  judgment,  the  consequence  of  a  determination  that 
we  might  in  this  case  consider  whether  the  superior  court 
ought  to  have  allowed  this  injunction,  would  be,  that  we 
should  establish  the  rule  that  in  all  cases  the  question 
whether,  upon  the  complaint,  a  right  in  the  plaintiff  was 
shown,  was  open  for  consideration  collaterally. 

I  do  not,  therefore,  think  it  expedient  further  to  consider 
tins  branch  of  the  question,  nor  to  consider  what  ought  to 
have  been  the  determination  of  the  learned  judge  of  tie 
superior  court  on  the  application  to  grant  the  injunction* 
Having  been  granted  in  a  case  of  which  I  conceive  that  court 
had  jurisdiction,  it  must,  for  the  purposes  of  this  proceed- 
ing, be  deemed  at  all  events  a  valid  exercise  of  power,  and 
as  such  entitled  to  obedience* 

The  remaining  questions  in  the  case,  relating  to  the  pro- 
ceedings upon  the  attachment,  involve,  to  a  considerable 
extent,  matters  resting  in  the  discretion  of  the  court  below, 
and  which,  presenting  no  question  of  law,  are  not  in  any 
view  of  the  case  reviewable  by  us.  Such  are  the  differences 
in  punishment  inflicted  upon  the  different  persons  proceeded 
against,  depending  upon  the  view  of  the  court  below,  as  to 
the  more  or  less  aggravated  character  of  the  contempt  of 
which  they  had  respectively  been  found  guilty. 


7 


ALBANY,  DECEMBER,  1858.  277 


The  People  agamat  Stnrtevant 


The  questions  of  law  which  it  is  necessary  for  us  to  con- 
sider, I  shall  briefly  advert  to*  The  service  of  the  summons 
and  complaint  with  the  injunction  upon  the  mayor  of  the 
city,  was  a  sufficient  service  upon  the  defendants  in  the  suit. 
In  my  opinion  the  effect  of  an  injunction  or  decree,  restrain^ 
mg  any  acts  of  a  corporate  body,  and  addressed  in  the  ordiA 
nary  way  to  it,  or  its  agents,  &c.,  is,  to  bind  not  only  the  \ 
intangible  artificial  being,  but  also  all  the  individuals  who 
act  for  the  corporation  in  the  transaction  of  its  business  to 
whose  knowledge  the  injunction  or  decree  comes.  Unless  this 
be  so,  it  would  be  necessary,  in  order  effectually  to  bind  a 
corporation  by  an  injunction,  to  make  every  person  a  party 
to  the  suit  who  could  by  any  possibility  be  its  agent  in  doing 
the  prohibited  act.  No  such  practice  has  ever  prevailed.  I 
On  the  contrary,  I  think  the  case  of  The  Bank  Commwioners 
V.  City  Bank  of  Buffalo  (1  Barb.  Ch.  Prac.,  636)  before  the 
ahancellor,  shows,  that  the  view  above  stated  is  in  accordance 
with  the  rule  of  the  former  court  of  chancery.  In  that  case, 
the  president  of  the  bank,  upon  whom  the  injunction  had  been 
served,  concealed  the  fact  from  the  other  officers  of  the  bank, 
\rht>  ignorantly  performed  acts  in  violation  of  it.  The  chan- 
oellor  held  him  guilty  of  contempt.  This  could  only  have 
been  on  the  ground  that  the  same  acts  would  have  been  a 
contempt  on  the  part  of  the  other  officers,  if  they  had  had 
notice  of  the  injunction.  Unless  notice  would  have  had  this 
effect,  the  withholding  information  of  the  injunction  from 
them  by  tjie  president,  could  not  have  been  deemed  a  con- 
tempt, for  the  giving  it,  if  it  imposed  no  obligation,  would 
have  been  an  idle  ceremony. 

Whether  a  failure  to  serve  a  copy  of  the  affidavit  on  which 
the  injunction  was  granted,  will  in  any  case  render  the 
injunction  entirely  inoperative,  under  the  220th  section  of  the 
Code,  which  says :  "A  copy  of  the  affidavit  must  be  served 
with  the  injunction,"  but  does  not  point  out  the  conse- 
quences of  not  serving  the  copy,  is  net  necessary  to  be 
determined  in  this  case.    Here,  there  has  been  a  technical 
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compliance,  by  making  such  service  upon  the  mayor,  with 
the  summons  and  complaint  by  which  the  suit  was  com- 
menced. 

In  administering  the  law  in  respect  to  the  violation  of 
injunctions,  the  court  of  chancery  never  lost  sight  of  the 
principle  that  it  was  the  disobedience  to  the  order  of  the 
court  which  constituted  the  contempt,  and,  therefore, 
although  it  required  of  the  party  availing  himself  of  its 
order,  a  substantial  compliance  with  the  rules  of  practice 
upon  the  subject,  it  would  not  usually  allow  the  effect  of  its 
orders  to  be  wholly  lost,  when  the  party  sought  to  be  bound 
by  the  order  had  actual  knowledge,  or  notice  of  its  existence, 
although  there  might  have  occurred  some  slip  in  the  formal 
method  of  bringing  it  home  to  him.  (  Hull  v.  Thomas,  3  Edw. 
Ch.  iZ.,  236;  People  v.  Brower,  4  Paige,  405;  McNeil  v. 
Garratt,  1  Cr.  <J  Phil,  98.) 

In  respect  to  the  manner  of  proceeding  against  the  defen- 
dants, I  see  no  error  on  the  part  of  the  court  below.  Under 
the  provisions  uf  the  Revised  Statutes  (part  3,  ch.  8,  tit.  13, 
§  1,  subd.  3),  every  court  of  record  has  power  to  punish,  by 
fine  and  imprisonment,  or  either,  any  neglect  or  violation  of 
duty,  or  any  misconduct,  by  which  the  rights  or  remedies 
of  a  party  in  a  cause  or  matter  depending  in  such  court  may 
be  defeated,  impaired,  impeded  or  prejudiced,  in  the  follow- 
ing cases  (among  others) :  "  3.  Parties  to  suits,  attorneys, 
counselors,  solicitors  and  all  other  persons,  for  the  non-pay- 
ment of  any  sum  of  money  ordered  by  such  court  to  be  paid, 
in  cases  where  by  law  execution  cannot  be  awarded  for  the 
collection  of  such  sum;  and  for  any  other  disobedience  to 
any  lawful  order,  decree  or  process  of  such  court."  "  8.  All 
other  cases  where  attachments  and  proceedings,  as  for  con- 
tempts, have  been  usually  adopted  and  practiced  in  courts 
of  record,  to  enforce  the  civil  remedies  of  any  party  to  a  suit 
in  such  court,  or  to  protect  the  rights  of  any  such  party." 

Under  eaqh  of  these  provisions  the  case  of  the  defendant 
may  clearly  be  included     The  court  has  determined  as  mat- 
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ter  of  fact,  that  the  defendant's  misconduct  was  calculated 
to,  and  did  actually,  defeat,  impair,  impede  or  prejudice,  the 
rights  or  remedies  of  the  relators ;  and  there  was  certainly 
enough  before  them  to  make  it  entirely  competent  for  them 
so  to  determine*  From  this  determination  it  resulted  that 
they  were  bound  to  proceed  to  impose  a  fine,  to  imprison,  or 
both,  as  the  nature  of  the  case  might  require.  (2  JR.  &,  538, 
§  20.)  The  punishment  which  has  been  imposed  is  within 
the  legal  limits  to  which  the  court  were  authorized  to  extend 
it  The  precise  degree  of  punishment,  within  those  limits, 
which  the  circumstances  of  the  case  called  for,  rested,  I  think, 
entirely  in  the  discretion  of  the  court  below,  and  their  deter- 
mination in  respect  to  it  does  not  present  any  question  upon 
which  we  can  be  called  upon  to  pass. 

Having  come  to  the  conclusion  that  the  determination 
below  was  correct,  we  c(o  not  think  it  necessary  to  express 
'any  opinion  upon  the  preliminary  question,  as  to  the  right 
of  appeal  from  the  special  to  the  general  term. 

The  whole  court  concurred. 

Judgment  affirmed* 
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Where  four  notes  alike  in  all  respects,  except  in  the  times  of  payment,  which 
were  respectively  nine,  ten,  eleven  and  twelve  months  from  the  common 
date,  were  severally  protested  on  the  day  when  each  became  due,  and  notice 
of  protest  in  each  case,  dated  on  the  day  of  the  protest,  was  duly  mailed, 
addressed  to  the  endorser  at  his  place  of  residence,  all  the  notices  being  m 
precisely  the  same  words,  with  the  difference  of  date,  except  that  in  two  of 
them  the  amount  of  interest  was  stated  in  the  margin :  Held,  that  the  notice 
of  protest  of  the  first  note  was  sufficient,  no  other  note  to  which  the  notice 
was  applicable  having  at  that  time  become  due;  but  that  the  notice  was 
insufficient  to  charge  the  endorser  as  to  the  other  notes,  there  being,  at  the 
time  when  each  became  due,  two  or  more  notes  in  existence,  to  which  the 
terms  of  the  notice  would  equally  apply. 
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It  appeared  that  the  notes,  although  dated  in  Michigan,  were  first  negotiated, 
.  hy  the  maker,  in  New- York  (where  they  were  payable),  with  the  defendant's 
endorsement  upon  them.  It  was  Held,  therefore,  that  the  defendant  must 
be  regarded  as  an  accommodation  endorser,  and  the  contract  of  endorse- 
ment as  made  in  New-York,  and  governed  by  the  laws  of  that  state. 
Notice  that  a  note  was  on  the  day  when  it  fell  due  "  duly  protested  for  non-pay- 
ment," is  sufficient  to  charge  the  endorser  if  it  be  good  in  other  respects. 

Appeal  from  a  judgment  of  the  superior  court  of  the 
city  Of  Neiw-York  at  general  term  (5  Sandf  8.  C.  R.,  330), 
affirming  a  judgment  in  favor  of  the  plaintiff  at  special 
term.  The  action  was  brought  against  the  defendant  as 
endorser  of  four  promissory  notes.  One  of  these  notes  was 
as  follows: 

"  8740.  ^  Detroit,  April  2d,  1849. 

'"  Nifle  months  after  date  I  promise  to  pay  to  the  order  of 
Ev  a  Litchfield,  Esq.,  at  the  Bank  of  New-York  in  the 
ofty  of  Ne\fr-York,  seven  hundred  and  forty  dollars,  value 
received,  with  interest* 

"J.  L.  Cabew." 

The  other  three  notes  were  precisely  like  the  above, 
except*  th&t  the  itfmes  of  payment  were  ten,  eleven  and 
twelve  months  after  date  respectively.  The  noteB,  after 
endorsement  by  Litchfield,  were  sent  by  mail  by  the  maker 
to  his  agents  in  New- York,  who  delivered  them  to  G.  W. 
Ryckman,  by  whom  they  were  endorsee!  and  transferred  to 
the  plaintiff. 

Upon  the  trial,  the  above  facts  were  proved,  together  with 
the  due  presentation  and  non-payment  of  each  note  at  its 
maturity.  It  was  also  shown  that  upon  the  next  business 
day  aftet  each  demand  and  refusal  of  payment,  a  notary 
public  addressed  a  notice  of  protest  to  the  defendant  at 
Detroit,  his  place  of  residence,  and  deposited  it  in  the 
New-York  post-office-  The  first  of  these  notice*  wa*  as 
follows : 
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44  Nrw-Yokk,  Jan.  5tA,  i960.  ! 
"  $740,  and  interest. 

"  Please  to  take  notice  that  a  promissory  note,  made  by 
J.  L.  Carew,  for  $740,  with  interest,  dated  April  2d,  1849, 
endorsed  by  you,  was,  on  the  day  that  the  same  became 
due,  duly  protested  for  non-payment ,  and  that  the  holders 
look  to  you  for  the  payment  thereof." 

(signed  by  the  notary) ; 

and  file  other  notices  were  in  the'  same  words,  with  the 
difference  of  date,  except  that  in  two  of  them  the  amount 
of  interest  was  stated  in  the  margin.  Evidence  was  also 
given  showing  that  by  the  law  of  the  State  of  Michigan, 
as  established  by  the  courts  of  that  state,  a  notice  of  pro- 
test to  be  effectual  must  show  that  the  note  had  been  duly 
presented  for  payment,  and  payment  refused.  Upon  these 
fecte  the  court  directed  the  jury  to  find  a  general  verdict 
for  the  plaintiff  for  the  amount  of  the  four  notes  and  interest 

Charles  Tracy  for  the  appellant. 

I.  The  notices  sent  to  the  defendant  were  not  sufficient 
to  charge  him  as  endorser,  according  to  the  rules  of  law 
prevailing  in  the  State  of  New-York.  1.  The  notice  mutt 
contain  sufficient  facts  to  inform  the  endorser  affirmatively* 
that  the  particular  note  referred  to  has  been  presented  at 
the  proper  time  and  place,  and  dishonored.  It  is  not  suffi- 
cient if  it  merely  puts  him  on  inquiry.  It  must  positively 
identify  the  note,  and  show  that  he  is  charged  as  its 
endorser.  {Cayuga  Co.  Ek.  v.  Warden*  1  Comst.,  413 ;  Wynn 
V.  Alien,  4  Demo,  163;  Ransom  v.  Mack,  2  BUI,  693; 
Remerv.  Downer,  23  Wend.,  626  ',  25  Wend.,  577,  &  C) 
&  Where  theire  are  several  notes  made  by  the  same  maker, 
fend  endorsed  by  the  same  endorser,  it  is  necessary  thai  the 
notice  should  distinguish  which  note  is  intended.  (Cayuga 
Co.  Bh  v*  Warden,  supra  ;   Mills  f .  Bank  of  United  States, 
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11  Wheal.,  431 ;  Stockman  v.  Parr,  11  Meet.  If  WeJs.,  809, 
SheUon  v.  Braithwaite,  7  id.,  436 ;  Remer  v.  Downer,  supra.) 
3.  In  this  case,  there  were  four  notes  similar  except  in  the 
number  of  months  they  were  to  run,  and  neither  of  the 
notices  makes  any  distinction  between  the  four.  Either 
notice  might  be  true,  without  the  note  then  maturing  being 
properly  dishonored.  4.  This  is  more  palpable  in  the  case 
of  the  second,  third,  and  fourth  notices,  each  of  which 
would  be  true  if  the  first  note  alone  had  been  dishonored. 
There  is  a  total  want  of  identification  or  description.  5. 
This  want  of  description  is  contrary  to  the  usual  course  of 
business.  The  blank  in  the  printed  notice  is  intended  and 
commonly  used  for  inserting  a  description  of  the  note, 
stating  how  long  it  had  to  run,  and  when  and  where  it 
would  be  payable.  This  blank  was  not  filled  up.  6.  The 
notices-  were  also  insufficient  in  other  respects.  They  did 
not  show  when  or  how  or  where  the  notes  were  presented 
or  dishonored.  (Cayuga  Co.  Bank  v.  Warden,  supra;  Wym 
v.  Alien,  supra.) 

II.  The  contract  of  endorsement  was  made  in  Michigan, 
and  must  be  interpreted  and  performed  according  to  the 
law  prevailing  there.  1.  The  notes  were  endorsed  at 
Detroit.  2.  Notwithstanding  the  notes  were  made  payable 
in  New- York,  the  contract  of  the  endorser  was  made  in 
Detroit,  and  is  governed  by  the  laws  of  Michigan.  (1.)  A 
contract  is  interpreted  and  construed  according  to  the  law 
of  the  place  where  it  was  made.  The  lex  loci  contractus 
enters  into  the  contract  itself  and  becomes  a  part  of  it. 
"  In  contractibus  veniunt  ea  qua  sunt  maris  et  consuetudinis  in 
regione  in  qu&  contrahitur."  (5  (Euvres  Completes  de  Poth.,  318; 
Chit,  on  Bills,  507 ;  Story  on  Promissory  Notes,  404,  §  339 ; 
Cooper  v.  Earl  of  Waldegraoe,  2  Bea*.,  282;  Trimbey  v.  Vig- 
nier,  1  Bing.  N.  C,  151 ;  Anstruther  v.  Adair,  2  Myl.  If  Keene, 
613;  De  La  Vega  v.  Vienna,  1  Barn.  Sf  AM.,  284-) 
(2.)  The  particular  rule,  that  a  contract  which  by  its  terms 
is  to  be  performed  at  a  place  different  from  that  at  which 
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it  was  made,  is  governed  by  the  law  of  the  place  of  per- 
formance, is  an  exception  to  the  general  rule,  and  ought  not 
to  be  extended.  (Poth.,  pU  1,  ch.  5,  $  5,  No.  155,  above 
cited;  Carroll  v.  Upton,  2  Sandf.  S.  G>  R.,  171.)  (3.)  In 
the  case  of  a  promissory  note  payable  in  the  body  at  a 
particular  place,  the  adoption  of  the  law.  of  that  place  is 
limited  to  the  obligation  of  the  maker  alone.  The  contract 
of  the  indorser  is  a  new  and  independent  contract,  and  is 
not  to  be  performed  at  any  particular  place.  It  is,  there- 
fore, not  within  the  exception  above  mentioned.  The 
endorser  simply  agrees  to  pay  the  amount  in  a  certain  event, 
but  not  at  any  particular  place*  The  locality  mentioned  in 
the  body  of  the  note  is  not  material  to  the  endorser,  except 
as  a  limitation  of  the  maker's  promise,  on  the  breach  of 
which  the  endorser  may  become  liable  to  pay.  Such 
promise  of  the  maker  must  be  wholly  broken,  and  the 
holder's  rights  converted  into  a  simple  and  unconditional 
demand  for  money  over  due,  before  the  holder  can  even 
give  a  notice  of  dishonor'to  the  endorser.  The  endorser  is 
not  tendered  an  absolute  debtor  to  the  holder  until  after 
the  notice  is  given ;  and  after  that  time  the  holder  has  no 
right  to  require  payment  from  the  endorser  at  the  place 
named  in  the  note,  nor  is  he  bound  to  keep  the  note  there 
to  receive  payment.  (4.)  The  endorser's  contract,  there- 
fore, falls  within  the  general  rule,  that  the  place  where  the 
contract  is  made,  supplies  the  law  which  is  to  interpret  it 
and  fix  its  meaning  and  effect.  The  endorsement  of  the 
note  is  a  contract  of  such  character,  terms  and  conditions 
as  the  laws  of  the  place  where  the  endorsement  is  made 
provide  and  determine.  (Hicks  v.  Brown,  12  John.,  142; 
Aymar  v.  Sheldon,  12  Wend.,  443,  445 ;  Allen  V.  Merchants' 
Bank,  22  id.,  215;  Bank  of  Rochester  v.  Gray,  2  Hill,  227; 
Story  on  Promissory  Notes,  404,  406,  3,  §  339;  Lotory's 
Administrator  v.  Western  Bank  of  Georgia,  7  Ala.  R.,  120 ; 
Dmn  v.  Adams,  1  id.,  527  j  Goat  v.  Adams,  2  KeUey,  168; 
/feudal  V.  Bovfar,  3  McLean,  397  ;  Hatcher  v<  Mc Marine,  4 
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Dev.,  122 ;  Dow  v.  Rowett,  12  N.  Hamp.,  49 ;  Teatman  v.  OuUen, 
bBlacty,  $40;  HbOrook  v.  Vibbard,  2  Scam.,  4§5;  3&KW* 
v.  Pomery,  6  Cranch,  221.)  3.  The  court  below  erred  in 
supposing  that  the  manual  possession  of  the  endorsed  note 
by  the  maker  at  Detroit,  and  his  transmitting  it  to  New- 
York  to  be  passed  there,  changed  the  nature  of  the 
endorser's  contract*  ( 1. )  The  endorsement  may  have  been 
made  for  a  consideration  received  from  the  maker,  and  not 
for  his  mere  accommodation;  and  the  maker  may  have 
acquired  a  fixed  right  in  the  endorsement  before  he  sent 
it  away.  (2.)  The  endorser's  contract  was  perfect  from 
the  moment  he  wrote  his  name  on  the  back  of  the  note, 
and  no  subsequent  acts  of  the  maker  could  change  it.  A 
negotiation  of  the  note  in  a  country  where  no  notice  is 
necessary  to  charge  ah  endorser,  would  not  take  away  Ate 
condition  which  the  law  of  Michigan  put  into  the  contract 
bt  the  moment  of  signing.  (3.)  The  delivery  of  the 
endorsement  out  of  the  hands  of  the  endorser,  was  the  com- 
pletion of  his  undertaking  as  to  its  terms  and  conditions. 
What  followed  that  act  might  affect  the  ownership  of  the 
paper,  but  never  could  reach  back  and  modify  the  elements 
of  the  contract  itself.  By  sending  forth  this  endorsement, 
he  offers  to  assume  the  obligations  of  an  endorser  according 
to  the  laws  of  Michigan ;  and  no  subsequent  action  of  other 
persons  in  other  places  can  involve  him  in  any  greater  or 
different  undertaking.  (4.)  The  transmission  of  the  note 
by  the  maker,  after  endorsement,  to  another  state,  and  its 
delivery  there,  have  no  influence  on  the  contract  itself,  but 
leave  it  to  be  governed  by  the  law  of  the  place  where 
the  papfer  was  originally  written  and  signed.  (Jacks  v. 
Nichols,  3  Sandf.Ch.IL,  313;  5  Barb.;  38,  8.  C;  1  8dd., 
178,  S.  C;  Lowry's  Administrator  v.  Western  Bank  of  Georgia* 
7  Ala.  R;,  120. )  4.  The  contract  of  the  endorser  not  being 
Written  vout,'  is  to  be  supplied  and  expressed  according  to 
the  lex  foci  contractus.  An  endorsement  in  Michigan,  there- 
fore, is  to  be  filled  up  with  b  pfoknitt  by  the  endorser  to 
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pay  the  note  on  condition  that  it  is  duly  presented  at 
maturity  and  payment  demanded,  and  is  then  dishonored 
by  the  maker*  and  that  a  notice  describing  the  note,  and 
stating  that  such  presentment  and  demand  have  been  made 
at  the  proper  time  and  place,  and  the  note  was  dishonored 
by  the  maker,  is  sent  to  the  endorser.  It  cannot  be  filled 
up  with  a  condition  that  the  notice,  instead  of  stating  such 
facts,  may  merely  state  that  the  note  was  "  duly  protested 
for  non-payment."  (Hall  v.  Newcomb,  7  JESS,  416.) 

N.  BUI,  Jr.,  for  the  respondent. 

L  The  notices  of  dishonor  were  sufficient  by  the  law  of 
New-York.  L  It  was  enough  to  state  that  the  notes  were 
protested.  (Coddinfi^on  v.  Davis,  3  Denio,  25;  Cayuga  Co.  Bank 
v.  Warden,  1  Comst.,  414.)  2.  There  was  no  misdescription, 
and  there  was  a  sufficient  description  to  identify  each  note  as 
it  became  due.  3.  The  sufficiency  of.  the  notices  upon  thek 
face  is  a  question  of  law.  (Ransom  v.  Mack,  2  HM,  587 ; 
Dole  v.  Gold.  5  Barb.,  490 ;  McKmght  v.  Lewis,  5  B&K 
685 ;  Wynn  v.  Aide*,  4  Denio,  164;  Cayuga  Co.  Bank  y» 
Warden,  1  Comst.,  414.) 

EL  The  decisions  in  New- York  should  control  as  to  the 
sufficiency  of  the  notice,  because,  1.  There  is  no  decision  nor 
principle  requiring  that  the  form  of  the  notice  to  charge  an 
endorser,  is  to  be  governed  by  the  law  of  the  place  where  the 
endorsement  was  consummated.  (Story  on  Bills,  §$  391* 
156, 157,  176, 177,  and  note  285 ;  Carroll  v.  Upton,  2  Sandf. 
S.  C.  R.,  172.)  2.  This  was  in  truth  a  New-York  contract, 
because,  (1.)  The  contract  on  which  the  notes  were  to  be 
delivered,  was  made  and  to  be  performed  here,  and  was  actu- 
ally performed  here.  (2.)  The  endorsement  was  delivered 
here,  and  never  became  effective  as  an  endorsement  until  such 
delivery.  (3.)  The  money  was  payable,  and  the  endorsed 
contract  was  to  be  performed  here.  (4.)  So  the  condition, 
Upon  performing  which  the  endorser  became  bgund,  viz :  the 
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use  of  due  diligence  to  give  him  notice  of  the  dishonor  of 
the  notes,  was  to  be  performed  here  by  the  holder.  (Pettier 
on  Obi.,  pt.  1,  ch.  1,  $  1,  art.  2;  Orotius,  lib.  2,  ch.  2;  Chitty 
on  Cora.,  12  (5  Am.,  from  3d  London  ed.);  Routledge  v.  Chant, 
15  E.  C.  L.,  99;  Mactier  v.  Frith,  6  Wend.,  103,  113,  114, 
139 ;  Cox  v.  Troy,  7  JB.  C.  L.,  163 ;  Cox  v.  Ifo?  Uaiferf 
Stafe#,  6  Peters,  172 ;  -4da»w  v.  Jones,  40  £.  0.  Z.,  94; 
Duncan  v.  Oiwferf  State*,  7  Eefer*,  448,  449 ;  Bank  of  Augusta 
v.  JEarfe,  13  uf.,  532,  per  Sergeant  arguendo.)  N 

Ruqgles,  Ch.  J.  One  of  the  indispensable  requisites  of 
the  notice  to  be  given  to  the  endorser  of  the  dishonor  of  a 
note,  is,  that  it  should  either  expressly,  or  by  just  and  natu- 
ral implication,  contain  in  substance  a  true  description  of  the 
note,  so  as  to  identify  it  to  the  mind  of  the  endorser.  Ho 
particular  form  of  words  is  necessary  to  be  used  for  this 
purpose.  The  object  of  the  notice  is  to  put  the  endorser  in 
possession  of  the  material  facts  on  which  his  ovfa  liability  is 
founded,  so  that  he  may  be  enabled  to  take  the  necessary 
measures  for  his  own  security  or  indemnity  against  those  who 
are  liable  oyer  to  him.  (Story  on  Prom.  Note*,  %%  348,  349.) 

A  notice  which  is  barely  enough  to  put  the  endorser  upon 
inquiry  is  not  sufficient.  The  note  should  be  sufficiently 
described  to  enable  the  party  to  know  what  note  it  is.  (Remer 
v.  Downer,  23  Wend.,  626.)  The  notice  must  explicitly  state 
what  the  note  is,  and  must  not  be  calculated  in  any  way  to 
mislead  the  party  to  whom  it  may  be  given*  (Chitty  on  Bilk, 
501,  ed.  of  1836.)  The  notice  must  not  misdescribe  the 
instrument  so  that  the  defendant  may  perhaps  be  led  to  con- 
found  it  with  some  other.  (Byles  on  Bills,  204.) 

In  the  present  case  there  are  four  notes  of  the  same  date, 
each  for  $740,  payable  to  the  same  person,  or  order,  at  the 
same  place,  and  each  payable  with  interest  from  date.  They 
are,  however,  payable  at  different  times ;  that  is  to  say,  one 
in  nine  months,  one  in  ten,  one  in  eleven,  and  one  in  twelve 
months  from  <Jate.    It  is  in  the  time  of  payment  only  that 
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either  note  is  to  be  distinguished  by  description  from  the 
others.  The  notes  were  all  dishonored  and  protested,  and 
the  question  is,  whether  the  notices  of  protest  contained  a 
snffioient  description  of  the  note  to  which  each  was  intended 
to  apply.  If  they  did  they  were  sufficient,  otherwise  not. 
The  first  notice  informed  the  defendant  that  a  promissory 
note  made  by  J.  L.'  Carew  for  $740,  with  interest,  dated 
April  2d,  1849,  and  endorsed  by  him,  was  on  the  day  the 
same  became  due,  duly  protested  for  nonpayment.  Only  one 
note  of  the  four  had  fallen  due  at  the  date  of  the  notice.  It 
spoke  of  a  note  which  had  fallen  due,  the  date  and  amount 
of  which  were  correctly  described,  and  must  therefore  have 
related  and  applied  to  that  note  and  to  that  only.  The  notice 
pointed  out  with  sufficient  certainty  which  of  the  four  notes 
had  then  been  dishonored,  and  distinguished  it  from  the  three 
others  by  reference  to  the  time  of  its  maturity.  It  was  the 
only  mode  in  fact  in  which  it  could  be  distinguished  from 
the  others  of  the  series.  It  might  have  been  more  plainly 
expressed  by  stating  the  time  it  had  to  run,  or  by  naming  the 
day  when  it  became  due ;  but  it  was  sufficient  that  it  dearly 
appeared  by  the  notice  that  it  became  due  before  or  on  the 
day  the  notice  bore  date.  With  respect  to  the  note  payable 
at  ten  months  the  case  stands  on  different  grounds.  For  the 
sake  of  brevity  I  shall  speak  of  the  note  which  first  fell  due, 
as  the  first  of  the  series,  and  of  that  which  became  due  next 
afterwards  as  the  second,  and  so  on  of  the  two  others. 

The  notice  supposed  by  the  plaintiff  to  apply  to  the  second 
note,  is  an  exact  copy  of  that  which  was  given  upon  the 
dishonor  of  the  first,  except  in  two  particulars,  to  wit,  in  its 
date,  and  in  the  memorandum  which  specifies  that  the  inte- 
rest amounted  to  $43.60*  The  notice  speaks  of  the  protest 
of  a  note  which  had  at  the  date  of  the  notice  become  due. 
It  could  not  therefore  be  understood  to  apply  either  to  the 
third  or  the  fourth  note  of  the  series,  because  neither  of 
those  notes  had  come  to  maturity*  But  the  description  con- 
tained in  it  was  applicable  by  its  terms  to  either  one  of  the 
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two  first  notes,  and  as  strictly  applicable  to  the  one  as  to 
the  other*  There  is  nothing  4m  the  face  of  the  notice  which 
enabled  the  endorser  to  know  which  bf  the  first  two  notes 
the  notice  was  intended  for.  The  second  notice  was  dated 
cm  the  day  when  the  second  note  became  due ;  but  it  does 
not  state  that  the  note  mentioned  in  it  was  the  note  which 
became  due  oil  that  day.  It  stated  only  that  the  note  men- 
tioned in  it  was  duly  protested  on  the  day  when  it  fell  dae ; 
and  this  was  true  as  well  in  regard  to  the  first  as  to  the 
second  note.  The  notice  therefore  did  not  inform  the 
endorser  which  of  the  two  notes  it  applied  to.  The  date 
of  the  notice  was  no  part  of  the  description  of  the  dishon- 
ored note,  and  notwithstanding  the  date  of  the  notioe,  Hie 
description  applied  as  well  to  the  one  note  as  to  the  other. 
Aa  to  the  memorandum  at  the  head  of  the  notice  of  the  inte^ 
rest  doe  on  the  note  the  same  difficulty  exists.  The  two 
first  notes  being  for  the  same  amount,  of  the  same  date,  and 
both  bearing  interest  from  date,  the  amount  of  interest  due 
on  each,  would  at  the  date  of  the  notice  be  precisely  the 
same.  The  endorser  therefore  could  not  have  made  out  from 
that  memorandum  which  of  the  two  notes  the  notice  was 
intended  to  apply  to.  So  that  any  fact  and  circumstance 
(contained  in  the  second  notice  is  applicable  to  the  first  note, 
and  would  have  been  perfectly  true,  if  the  second  note  had 
never  been  presentedfor  payment  or  if  it  had  been  regularly 
paid  at  maturity.  The  second  notice  was  in  everything  except 
its  date  a  duplicate  of  the  first,  and  if  the  first  notioe  was 
applicable  to  the  first  note,  the  second  is  equally  so. 

But  it  is  said  that  the  defendant  could  not  have  been  mil- 
led by  the  defect  in  the  notice,  because  it  bore  date  on  the 
day  when  the  second  note  became  due,  and  he  had  a  month 
previously  received  notice  of  the  dishonor  of  the  first  note ; 
and  that  knowing  when  the  second  note  fell  due  he  must 
therefore  have  understood  the  second  notice  to  refer  to  the/ 
second  note.  This  is  undoubtedly  the  strongest  view  of  the 
case  in  favor  of  the  plaintiff.    But  it  is  not  strong  enough  to 
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sustain  his  demand  without  violating  a  settled  and  salutary 
principle  of  law.  "  The  description  of  the  note  should  be 
sufficiently  definite  to  enable  the  endorser  to  know  to  what 
one  in  particular  the  notice  applies ;  for  an  endorser  may  have 
endorsed  many  notes  of  very  different  dates,  sums  and  times 
of  payment,  and  payable  to  different  persons,  so  that  he  may 
be  ignorant,  unless  the  description  in  the  notice  is  special, 
to  which  it  properly  applies  or  which  it  designates."  (Story 
on  Prom.  Notes,  §  349.)  In  the  present  case  the  defendant 
endorsed  four  notes  which  were  alike  in  all  respects,  except- 
ing in  regard  to  the  time  of  payment ;  and  yet  the  notices 
omitted  to  describe  them  with  reference  to  that  important 
particular,  by  which  only  they  could  be  distinguished  one 
from  the  other. 

In  determining  whether  the  description  of  the  note  or  bill 
is  sufficient,  the  circumstances  of  the  case  and  the  defendant's 
knowledge  of  those  circumstances  may  be  taken  into  conside- 
ration ;  and  therefore  where  the  notice  to  the  drawer  of  a 
bill  of  exchange,  was  that  his  draft  on  A.  B.  was  dishonored, 
the  notice  was  adjudged  to  be  sufficient  until  it  was  shown 
that  there  was  another  bill  drawn  by  the  defendant  on  A.  B. 
for  which  the  one  in  question  might  be  mistaken.  But  Park. 
Baron,  said:  "  If  there  was  another  bill  answering  the  same 
description,  then  the  notice  would  have  been  uncertain." 
The  present  is  precisely  the  case  supposed  by  Baron 
£l   Pab^   (7  Mees.  $  Wels.,  437.) 

'  There  are  several  other  cases  in  which  an  imperfect  or 
erroneous  description  of  a  note  or  bill  has  been  held  suffi- 
cient on  the  same  ground,  that  the  party  could  not  be 
misled  or  mistaken  in  regard  to  the  meaning  of  the  notice 
and  the  identity  of  the  bill,  because  there  was  only  one 
instrument  of  the  kind  to  which  the  notice  could  possibly 
relate.  But  all  these  cases  show  that  where  there  are  more 
than  one  the  the  notice  is  bad  for  uncertainty.  (Mills  v. 
Bank  of  V.  &,  11  Wheat.,  436;  Stockman  v.  Parr,  11  Mee$. 

Sel.— Vol.  V.  37 
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if  Wch.f  809;    Caynga  Bank  v.  Warden,  1   Comst.,   415; 
Bank  if  Alexandria  v.  Swarm,  9  Peters,  33.y 

The  second  notice  was  insufficient  to  charge  the  defendant 
as  endorser  of  the  second  note  for  the  reasons  above  given ; 
and  the  third  and  fourth  notices  were  also  insufficient  for 
the  same  reasons. 

In  cases  like  the  present,  where  there  are  several  notes, 
it  is  the  notary's  duty  to  describe  the  protested  note  by 
stating  the  circumstance  which  distinguishes  that  note  from 
the  others.  For  example,  if  there  be  several  notes  agreeing 
in  date  and  amount,  but  differing  in  regard  to  the  time  of 
payment,  the  notice  should  state  when  the  protested  note 
became  due ;  or  if  they  agree  in  date  and  time  of  maturity 
but  differ  in  amount,  the  amount  of  the  protested  note 
should  be  stated.  If  they  agree  in  amount  and  time  of 
maturity  but  differ  in  date,  the  date  of  the  protested  note 
should  be  stated.  In  the  present  case  the  date  and  amount 
(which  are  alike  in  all  the  notes)  are  stated,  but  the  time 
when  the  notes  fell  due  (in  which  they  differed)  is  not 
stated.  Nor  does  the  notice  in  either  case  state  when  the 
protest  mentioned  in  it  was  made,  except  by  reference  to 
the  time  when  the  note  became  due,  and  that  time  is  not 
specified. 

The  defendant  endorsed  the  notes  for  the  accommodation 
of  the  maker.  This  appears  from  the  fact  that  the  note& 
came  from  the  possession  of  the  maker  and  not  of  the 
endorser,  and  were  first  negotiated  in  New-York,  and  appa 
rently  for  the  benefit  of  Carew,  the  maker.  So  long  as 
they  remained  in  Carew's  hands  there  was  no  liability  on 
the  part  of  the  endorser.  The  endorser's  contract,  there- 
fore, must  be  regarded  as  having  been  made  in  New- York 
where  the  notes  were  delivered  to  Ryckman  and  the  endorse- 
ment first  became  effective.  The  law  of  Michigan  has, 
therefore,  no  application  to  the  case.  The  contract  having 
been  made  in  New-York,  the  law  of  New-York  governs  the 
case  with  respect  to  the  sufficiency  of  the  notice. 
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Notice  that  a  note  was  on  the  day  when  it  became  doe 
didy  protested  for  non-payment,  is  sufficient  to  charge  the 
endorser  if  it  be  good  in  other  respects.  Such  notice 
implies  that  the  note  described  in  it  was  presented  for 
payment  and  dishonored.  (Coddmgton  v.  Tkmt,  1  CotntU 
190.) 

Mason  and  Taggart,  Js.,  dissented  from  the  foregoing 
opinion. 

Morse,  J.,  being  related  to  one  of  the  parties,  gave  no 
opinion. 

All  the  other  judges  concurring, 

Judgment  reversed  and  new  trial  ordered. 


The  People  against  Van  Rensselaer  and  others. 

Boyal  letters  patent  granting  lands  in  the  province  of  New- York,  are  not  void 

by  reason  of  their  conferring  manorial  privileges  and  franchises  upon  the 

patentees. 
The  statute  of  Quia  Emptores,  prohibiting  subinfeudations,  being  made  for 

the  benefit  of  the  superior  lords,  the  king  is  not  restrained  thereby  from 

authorising  his  own  tenant  to  grant  lands  to  be  holden  of  the  tenant,  since 

one  may  waive  an  advantage  secured  to  himself. 
8uch  grant  of  manorial  privileges,  if  It  were  unauthorized,  would  not  avoid 

the  grant  of  lands  in  the  same  letters  patent. 
Such  letters  patent,  issued  in  1685,  even  if  void  by  reason  of  such  tmauthorlsed 

grant,  are  confirmed  and  made  valid  by  the  colonial  act  of  May,  1091. 
The  act  of  1801  (1  K.  $  R.,  605-6,  §  4),  authorizing  the  commutation  of 

quit-rents  due  to  the  state,  is  applicable  where  the  rent  was  reserved  payable 

m  wheat,  as  well  as  in  money. 
The  statutes  of  limitations  of  1788  and  1801  may  operate  -as  a  bar  to  an 

action  by  the  people,  to  recover  the  possession  of  lands  claimed  under 

letters  patent  issued  in  1685  and  1704. 
Where  the  premises  in  question  in  such  action  were  an  unoccupied  portion  of 

the  manorial  grant,  and  the  defendants  had  regularly  paid  tales  therefor, 


298  CASES  IN  THE  COURT  OF  APPEALS. 

The  People  against  Van  Rensselaer. 

and  quit-rents  to  the  state  until  commuted  in  accordance  with  the  statute, 
and  had  maintained  men  to  protect  the  timber  from  trespassers,  such  pos- 
session was  held  to  be  sufficient  to  give  effect  to  the  bar  of  the  statute  as  to 
that  part. 

Tfeis  action,  framed  under  the  fifth  subdivision  of  §  143  of 
the  Code  of  1848,  corresponding  with  §  167  of  the  present 
Code,  was  brought  to  recover  real  property,  without 
damages  foiT"SEie~withholding  thereof,  and  is  the  substitute 
provided  by  the  Code  for  the  action  of  ejectment  under 
the  former  practice.  It  was  commenced  in  the  year  1848, 
fn  pursuance  of  the  concurrent  resolution  of  the  legislature 
of  the  6th  of  April  of  that  year,  in  relation  to  "  manorial 
titles."  (Laws  a/1848,  582.) 

The  complaint  alleges  that  the  plaintiffs  are  the  true 
owners  in  fee  simple,  and  entitled ^to ^ the  immediate  posses- 
sion  of*  a  parcel  or  piece  of  land  situate  in  the  town  of 
Poestenkill,  in  the  county  of  Rensselaer  (describing  it  by 
metes  and  bounds),  and  containing  about  one  hundred  and 
fifty  acres  of  land.  It  avers  that  the  flftfaTidnjtg  have 
entered  into^apd  taken  possesion  jof  -an&jjjjw  occupy, 
possess  and  enjoy  the  said  land  contrary  to  the  said  owner- 
ship and  right  of  possession  of  the  plaintiffs ;  whereupon 
the  plaintiffe  pray  that  the  right,  title  and  possession  of  the 
said  land  may  be  adjudged  to  them,  and  that  the  possession 
thereof  may  be  delivered  to  them  in  due  form  of  law. 

The  answer  sets  forth  various  defences.  First,  it  alleges 
that  one  Killian  Van  Rensselaer,  son  of  Jeremiah  Van 
Rensselaer,  in  the  year  1704  entered  upon  and  took  the 
lawful  possession  of  a  large  tract  of  land  known  as  the 
Manor  of  Rensselaerwyck,  lying  on  both  sides  of  the  Hudson 
river,  beginning  at  the  south  end  of  Barent  Island,  and 
extending  up  said  river  to  the  Cohoes  Falls,  and  extending 
backwards  on  each  side  of  said  river  twenty-four  English 
miles,  and  containing  in  the  whole  more  than  seven  hundred 
and  twenty-six  thousand  acres  of  land,  of  which  tract  the 
premises  described  in  the  complaint  were  and  are  a  part, 
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claiming  to  own  and  hold  the  said  tract  in  fee,  by  virtue 
of  a  grant  and  patent  of  the  same,  bearing  date  the  20th 
May,  1704,  issued  by  the  then  governor  of  the  province 
of  New- York,  in  which  was  reserved  a  rent  of  fifty  bushels 
of  good  and  merchantable  winter  wheat,  payable  yearly, 
and  continued  to  hold  the  same  during  his  life ;  that  while 
so  holding  the  same,  and  on  the  11th  June,  1718,  the  said 
Killian  made  his  will,  duly  executed  to  pass  real  estate,  and 
thereby  devised  the  said  tract  including  the  premises  in 
question  (with  certain  exceptions  not  necessary  to  be 
stated),  to  his  eldest  son  Jeremiah  Van  Rensselaer,  and  in 
case  of  his  death  without  issue,  to  his  second  son,  Stephen 
Van  Rensselaer,  and  his  heirs  male  in  fee ;  and  after  the 
execution  of  said  will  and  about  the  year  1719  he  departed 
this  life,  and  his  son  Jeremiah  having  died  without  issue, 
the  said  Stephen  Van  Rensselaer,  about  the  year  1745, 
entered  into  the  said  tract,  including  the  premises  in  ques- 
tion, claiming  to  hold  under  the  devise  from  the  said  Killian 
Van  Rensselaer,  and  leased  divers  parts  thereof,  reserving 
rent,  &c,  and  so  continued  to  hold  during  his  life.  That 
on  the  24th  June,  1747,  he  duly  made  his  will  and  devised 
the  whole  tract,  including  the  premises  in  question,  to  his 
only  son,  Stephen  Van  Rensselaer,  and  soon  thereafter,  in 
the  same  year,  1747,  died,  leaving  his  said  son  his  only  heir 
him  surviving.  That  the  last  mentioned  Stephen  Van 
Rensselaer  entered  and  held  the  said  tract  of  land  during 
his  lifetime,  making  leases,  &c,  and,  on  the  30th  August, 
1769,  he  made  his  will,  duly  executed  to  pass  real  estate, 
and  devised  the  said  tract,  including  the  premises  in  question, 
to  Livingston  and  Ten  Broeck  in  trust  to  the  use  of  his 
eldest  son  Stephen,  and  the  heirs  male  of  his  body,  and  in 
default  of  such  issue  then  in  trust  for  the  use  of  his  other 
sons  and  children  in  succession,  in  which  devise  the  premises 
in  question  are  included.  Other  provisions  of  the  will  are 
itated  in  the  answer,  but  they  are  not  material  to  the  case 
under  consideration.     That  after  making  said  will  the 
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said  Stephen,  the  testator,  died  in  the  same  year,  1769* 
That  thereupon  the  trustees  entered,  occupied,  and  made 
leases,  &c,  until  Stephen  Van  Rensselaer,  the  devisee, 
became  of  age  in  1785,  when  he  entered  and  took  possession 
of  the  whole  tract,  and  occupied,  making  leases,  and  receiv- 
ing rent,  &c.,  and  collecting  arrearages,  and  so  held  till  his 
death,  the  26th  of  January,  ]839 ;  that  on  the  18ih  of 
April,  1837,  he  made  his  will,  duly  executed  to  pass  real 
estate,  and  thereby  devised  to  his  son,  the  defendant,  Wil- 
liam P.  Van  Rensselaer,  in  fee,  all  his  lands  in  said  manor 
on  the  east  side  of  the  Hudson  river,  embracing  the  pre- 
mises in  question.  That  the  said  William  entered  and 
became  lawfully  possessed  thereof  and  continued  to  occupy, 
collecting  rents,  making  leases,  &c,  until  the  25th  Septem- 
ber, 1848,  on  which  day  he  conveyed  a  part  of  the  said 
premises,  including  the  land  in  dispute,  to  the  other  defen- 
dants in  trust  for  the  payment  of  certain  debts,  &c.,  by 
virtue  whereof  they  entered  and  became  possessed  lawfully, 
and  have  so  continued  to  the  commencement  of  this  suit. 

The  answer  then  states  that  the  possession  of  the  several 
persons  above  mentioned  has  never  been  disturbed,  but  ha* 
been  repeatedly  recognized  both  by  the  colonial  government 
and  the  government  of  this  state  since  the  revolution.  That 
the  rent  has  been  paid  by  the  several  and  successive  proprie- 
tors of  the  manor,  and  received  and  accepted  by  tile  govern- 
ment, and  finally,  in  1806,  the  then  proprietors  commuted 
with  the  said  state  for  said  rents  and  paid  a  gross  sum  of 
fnoney,  which  was  received  in  full  satisfaction  thereof.  The 
answer  then  setsjnj)  the /ortjjf ears'  statutes  of  limitation. 

For  atHird  defence  the  answer  denies  that  the  plainF" 
have  title,  or  that  they  are  the  true  owners  and  entitled  to 
the  possession  of  the  premises  described  in  the  complaint, 
for  that  the  said  premises  together  with  other  lands  were,  on 
the  20th  of  May,  1704,  duly  granted  by  letters  patent,  issued 
by  the  governor  of  the  colony  of  New-York,  drily  authorized 
for  that  purpose,  to  Eillian  Tan  Rensselaer,  son  of  Jeremiah, 
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in  fee,  which  letters  patent  also  ratified  and  confirmed  certain 
other  letters  patent  bearing  date  the  4th  day  of  November, 
1685,  duly  issued  by  the  then  lieutenant-governor  of  the 
colony  of  New- York,  duly  authorized  for  that  purpose,  by 
which  the  said  premises  described  in  the  said  complaint,  and 
the  other  lands  described  in  the  patent  of  1704,  were  duly 
granted  to  Killian  Van  Rensselaer,  son  of  Johannes  Van 
Rensselaer,  and  Killian  Van  Rensselaer,  the  son  of  Jeremias 
Van  Rensselaer,  their  heirs  and  assigns,  to  and  for  the  only 
use  and  behoof  of  the  right  heirs  of  one  KilHan  Van  Rensse- 
laer, grandfather  to  the  said  grantees  and  patentees,  and 
which  letters  patent  first  above  mentioned  recite  that  the  said 
Killian  Van  Rensselaer,  son  of  said  Johannes  Van  Rensselaer, 
some  tune  in  the  year  1687,  died  without  issue,  whereby  the 
said  Killian  Van  Rensselaer  eldest  son  of  the  said  Jeremias 
Van  Rensselaer,  became  solely  seized  and  possessed  of  the 
premises  described  in  the  said  letters  patent  dated  November 
4, 1685,  and  which  said  Killian  Van  Renselaer  was  the  same 
person  to  whom  the  said  letters  patent  first  above  mentioned 
were  issued,  who,  upon  the  issuing  thereof,  entered  under 
*nd  by  virtue  of  said  patents  during  his  life,  and  by  his  will 
dated  June  11,  1718,  devised  the  said  premises,  with  other 
lands,  to  his  son  Jeremiah  Van  Rensselaer,  and  in  case  of 
his  death  without  issue,  then  to  his  son  Stephen  Van  Rens- 
selaer in  fee ;  and  then  proceeds  deducing  title  in  the  defen- 
dants as  in  the  first  defence.  It  then  sets  up  the  acts  of 
recognition  of  the  title  of  those  claiming  the  premises  by  the 
colonial  government,  and  by  the  state  government,  the  pay- 
nlent  of  rent  to  both,  and  the  commutation  of  the  quit  rents 

mifeoa 

It  then  d&iies  that  the  defendants  occupy  contrary  to  any 
ownership  or  right  of  possession  of  the  plaintiffe,  and  avers 
that  the  defendants  rightfully  and  lawfully  occupy  and  enjoy 
the  same  under  and  by  virtue  of  the  said  patents. 

The  reply  first  denies  that  in  the  year  1704,  one  Killian 
Van  Rensselaer,  son  of  Jeremiah  Van  Rensselaer,  or  any 
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other  person  in  his  behalf,  made  an  entry  and  took  possession 
of  and  held  a  certain  large  tract  of  land,  situate  in  the 
present  counties  of  Albany  and  Rensselaer,  known  as  the 
Manor  of  Rensselaerwyck,  lying  on  both  sides  of  the  Hudson 
river,  and  containing  more  than  seven  hundred  and  twenty- 
six  thousand  acres  of  land,  as  is  described  in  the  answer,  and 
said  to  contain  the  premises  described  in  the  complaint  in  this 
action ;  and  they  also  deny  that  any  person  or  persons  have  ever 
possessed  the  lands  described  in  the  complaint  in  this  action  in  any 
manner  whatever,  and,  deny  that  the  defendants,  or  any  other  per- 
son or  persons,  except  the  plaintiffs,  are,  or  ever  were  entitled  to 
the  possession  thereof.  The  reply  denies,  secondly,  that  the 
governor  of  the  province  of  New-York,  or  any  other  person 
properly  authorized  to  issue  grants  or  patents  for  land  situate 
in  said  province,  ever  issued  a  grant  or  patent  for  the  land 
described  in  the  complaint,  or  that  any  valid  patent  or  grant 
ever  was  made  of  said  land,  or  any  part  thereof,  or  for  any 
tract  including  the  same  within  its  boundaries,  or  any 
part  thereof.  Thirdly,  that  if  any  patent  was  ever  issued, 
it  was  obtained  by  fraud,  or  upon  false  suggestions  or 
concealment  of  some  material  fact  on  the  part  of  the 
grantee  or  grantees,  and  was  and  is  therefore  void,  &<% 
Fourthly,  it  denies  that  any  of  the  devises,  conveyances,  &c, 
set  forth  in  the  answer  were  ever  made,  or  that  any  quit-rents 
were  ever  paid,  or  commutation  thereof  made  with  respect 
to  the  lands  in  the  complaint  specified.  It  alleges  that  the 
lands  described  in  the  complaint  belong  to  the  plaintifis,  as 
sovereign  of  the  country,  and  original  proprietors  thereof. 
Fifthly,  the  reply  denies  that  either  the  colony  of  New-York, 
or  the  state  since  its  independence,  has,  by  any  acts  of  its 
legislature,  recognized  the  possession  or  claim  of  the  defen- 
dants, or  of  those  under  whom  they  claim ;  and  avers  that 
the  plaintifis  have  been  continually,  since  the  revolution,  and 
still  are,  the  rightful  owners  of  the  premises  in  the  complaint 
in  fee  simple,  and  entitled  to  the  possession  thereof,  and  that 
the  defendants9  claim,  as  set  forth  in  the  answer,  is  without 
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foundation,  and  not  based  upon  any  principle  of  law  or 
equity. 

The  cause  was  tried  on  the  23d  of  January,  1861,  at  Troy, 
before  Mr.  Justice  Harris,  a  jury  trial  having  been  waived 
by  the  parties. 

On  the  trial  the  attorney-general  read  a  stipulation,  autho- 
rizing either  party  to  read  certain  testimony  from  the  bill  of 
exceptions  printed  in  the  casp  of  Teunis  Van  Vechten  v.  Wm. 
Clute,  but  gave  no  evidence,  and  claimed  a  judgment  for  the 
premises  described  in  the  complaint.  To  this  the  defendants9 
counsel  objected ;  the  judge  overruled  the  objection  and  the 
defendants9  counsel  duly  excepted  to  such  decision. 

The  defendants'  counsel  then  gave  in  evidence  a  duly 
authenticated  copy,  from  the  secretary's  office,  of  letters 
patent  granted  by  Thomas  Dongan,  governor  of  the  province 
of  New- York,  under  the  seal  of  the  province,  dated  Novem- 
ber 4,  1685,  in  the  'first  year  of  the  reign  of  James  the 
Second,  granting  to  Killian,  the  son  of  Johannes  Van. 
Rensselaer,  and  Killian,  the  son  of  Jeremias  Van  Rensselaer, 
their  heirs  and  assigns,  all  that  and  those  tracts  of  land 
called  Rensselaerwyck,  beginning  at  the  south  end  or  part 
of  Barent  Island,  on  Hudson's  river,  and  extending  north- 
wards up  along  both  sides  of  the  said  Hudson's  river  into  a 
place  heretofore  called  the  Cohoes,  or  the  Great  Falls  of 
the  said  river,  and  extending  itself  east  and  west  all  along 
from  each  side  of  the  said  river  backwards  into  the  woods 
twenty-four  English  miles.  It  conveyed  also  other  lands 
not  necessary  to  be  stated  here,  because  the  premises  men- 
tioned in  the  complaint  are  parcel  of  the  premises  above 
described.  It  declared  the  said  grant  to  be  in  trust  to  and 
for  the  use  and  behoof  of  the  right  heirs  and  assigns  of 
Killian  Van  Rensselaer,  grandfather  to  the  said  Killian 
Van  Rensselaer,  party  to  these  presents,  yielding  and  paying 
ft  quit»r0nt  of  fifty  bushels  of  wheat  annually  unto  our 
sovereign  lord,  the  king's  majesty,  his  heirs  and  successors 
forever.    The  patent  also  erected  the  said  granted  premises 

Sel.  —  Vol.  V.  38 
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into  a  lordship  and  manor  by  the  name  of  the  lordship  and 
manor  of  Rensselaerwyck.  It  further  granted  to  Killian 
Van  Rensselaer,  party  to  these  presents,  and  the  heirs  and 
assigns  of  Killian  Van  Rensselaer,  grandfather  of  the  said 
Killian,  party  to  these  presents,  and  their  heirs  and  assigns 
forever,  full  power  and  authority  at  all  times  forevet  there- 
after to  hold  a  court  leete  and  court  baron  in  said  manor. 
The  patent  contained,  immediately  preceding  the  granting 
clause,  a  recital  in  these  words :  "  Whereas,  Killian  Van 
Rensselaer,  merchant,  late  of  the  city  of  Amsterdam  in  the 
province  of  Holland,  under  the  dominion  of  the  States 
General  of  the  United  Provinces  in  Europe,  and  the  heta 
of  the  said  Killian  Van  Rensselaer  at  his  and  their  vast 
expense,  cost  and  charges,  have  been  the  first  settlers,  plant- 
ers and  improvers  of  all  that  and  those  tracts  of  land  here- 
inafter mentioned,  not  only  during  the  government  of  the 
States  General  here,  but  since  the  same  has  been  under 
the  government  and  dominion  of  his  now  majesty ;  and, 
whereas,  application  hath  been  made  to  me  by  Killian 
Van  Rensselaer,  of  the  village  or  dorpe  of  Newkirk,  in  the 
province  of  Guilderland,  in  Europe,  gentleman,  naturalized 
by  act  of  general  assembly  this  present  session  at  New- . 
York,  eldest  son  and  heir  of  Johannes  Van  Rensselaer, 
deceased,  who  was  the  eldest  son  and  heir  of  the  said 
Killian  Van  Rensselaer,  also  deceased,  for  the  granting, 
ratifying  and  confirming  unto  the  heirs  and  family  of  the 
Rensselaers,  not  only  the  said  tract  and  tracts  of  land,  but 
also  the  liberties,  privileges  and  preeminences  hereinafter 
mentioned ;  Know  ye,  therefore,  that  I,  Thomas  Dongan, 
not  only  for  the  consideration  aforesaid,  but  also  in  obedi- 
ence, and  in  pursuance  and  performance  of  recent  orders, 
directions  and  command  of  his  said  majesty,  and  by  virtue 
of  his  said  majesty's  commission  and  authority  to  me  given* 
and  the  powet  in  me  residing,  have  given,  granted,  ratified 
and  confirmed,  and  by  these  presents  do  give,  grant,  ratify 
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and  confirm  unto  the  said  Killian,"  &c.  [as  above  has 
already  been  quoted]. 

The  defendants9  counsel  also  gave  in  evidende  the  exem- 
plification of  a  patent  granted  on  the  20th  May,  1704,  in 
the  third  year  of  the  reign  of  Queen  Anne,  and  issued  by 
Lord  Cornbury,  then  governor  of  the  colony  of  New-York, 
which,  among  other  things,  recites  the  death  without  issue 
of  Killian  Van  Rensselaer,  son  of  Johannes  Tan  Rensselaer, 
some  time  in  the  year  1687,  whereby  Killian  Van  Rensse- 
laer, eldest  son  of  Jeremiad  Van  Rensselaer,  became  solely 
seized  and  possessed  of  the  colony  of  Rensselaerwyck,  with 
the  hereditaments  and  appurtenances  thereof;  and  after 
reciting  at  large  the.  Dongan  patent  of  1685,  before  men- 
tioned, and  the  existence  of  numerous  other  facts,  which 
are  noticed  in  the  opinions  of  the  court,  it  then  grants,  ratifies 
and  confirms  to  the  said  Killian  Van  Rensselaer,  eldest  son  of 
Jereinias  Van  Rensselaer,  his  heirs  and  assigns  forever,  the 
premises  by  metes  and  bounds,  which  were  described  and 
granted  in  and  by  the  Dongan  patent.  The  defendants 
deduced  a  regular  title  to  the  patent  from  the  said  Killian 
Van  Rensselaer,  whose  will,  dated  June  11,  1718,  was 
.  given  in  evidence,  through  the  first  Stephen  Van  Rensselaer, 
whose  will,  dated  June  24,  1747,  was  given  in  evidence, 
and  through  the  second  Stephen  Van  Rensselaer,  whose 
will,  dated  August  30,  1769,  was  given  in  evidence,  and 
through  the  third  Stephen  Van  Rensselaer,  the  late  pro- 
prietor, whose  will,  dated  April  18,  1837,  was  also  put  in 
evidence.  The  deaths  of  the  respective  owners  occurred 
as  stated  in  the  answer.  That  part  of  the  patent  lying 
on  the  east  side  of  the  Hudson  river  was  devised  by  the  late 
Stephen  Van  Rensselaer  to  the  defendant,  William  P.  Van 
Rensselaer,  in  fee,  and  embraces  the  premises  mentioned  in 
the  complaint.  The  deed  of  trust  by  William  P.  Van 
Rensselaer  to  the  other  defendants,  conveying  certain  por- 
tions of  the  lands  on  the  east  side  of  the  river,  and 
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embracing  the  lands  in  dispute,  in  trust  to  pay  debts,  and 
dated  September  25, 1848,  was  also  given  in  evidencp. 

It  *was  also  shown  that  the  premises  in  question  are  part 
of  a  tract  of  about  two  thousand  acres  of  wild  or  unappro- 
priated land,  embraced  within  the  bounds  of  the  patent, 
and  are  surrounded  on  every  side  by  lands  sold  or  leased  by 
(he  late  Stephen  Van  Rensselaer.  That  the  late  Stephen 
Van  Rensselaer  always  paid  the  taxes  on  said  land,  and  was 
at  considerable  expense  in  preserving  the  timber  against 
trespassers  by  hiring  for  that  purpose  "  bush  rangers,"  so 
Called.  It  was  shown  that  the  several  owners  of  the  patent, 
from  Eillian  Van  Rensselaer  to  and  including  the  late 
Stephen  Van  Rensselaer,  claimed  the  patent  according  to 
its  boundaries,  and  granted  leases  of  portions  thereof, 
reserving  rents,  and  the  lessees  continued  to  pay  said  rents. 
Eight  leases  were  given  in  evidence,  by  Killian  Van  Rensse- 
laer to  divers  persons,  dated  1696,  1702,  1705,  1707,  1715 
and  1716.  Other  leases  by  other  proprietors,  down  to  1772t 
Were  shown.  Nineteen  leases  given  by  the  late  Stephen 
Van  Rensselaer,  from  1787  to  1807,  mostly  for  farms  situated 
in  the  town  in  which  the  lands  in  questi^  are  situated,  and 
in  the  vicinity  of  and  surrounding  the  premises  in  question, 
were  also  given  in  evidence.  A  lease,  dated  October  17, 
1836,  from  the  late  Stephen  Van  Rensselaer  to  James  Hen- 
derson, for  lot  number  twenty-eight,  on  the  map  of  Middle- 
town,  which  is  admitted  by  the  parties  to  be  the  lot  described 
in  ttte  complaint,  and  to  be  within  the  manor  of  Rensselaer- 
wyck,  as  described  in  the  patents  therefor  above  mentioned, 
was  also  given  in  evidence,  and  it  was  shown  that  the  said 
Stephen  Van  Rensselaer,  said  lessor,  died  January  26,  ]839. 
It  was  admitted  by  stipulation  that  under  the  several  leases 
above  produced  from  the  ancestors  of  the  defendant,  Wil- 
liam P.  Van  Rensselaer,  there  had  been  a  possession  by  the 
lessees  respectively,  coextensive  with  the  leases,  and  that 
the  rents  reserved  in  Baid  leases  for  the  occupation  of  said 
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land-  had  been  paid  pursuant   to  the  reservations,   until 
within  about  ten  years  past.   . 

It  was  also  shown  that  the  late  Stephen  Van  Rensselaer, 
in  the  year  1806,  commuted  with  the  state  for  the  quit-rents 
charged  upon  the  manor,  and  received  a  discharge  therefor 
from  the  comptroller.  No  objection,  it  is  stated  in  the 
record,  was  made  to  the  form  or  sufficiency  of  the  evidence 
by  which  this  fact  was  established,  nor  any  question  raised 
on  the  trial  or  arguments  on  the  facte  as  to  the  payment  of 
and  commutation  for  the  quit-rents  on  the  whole  manor, 
and  the  cause  was  argued  in  the  court  below  as  if  such  com- 
mutations had  been  folly  proved. 

The  defendants'  counsel  also  read  in  evidence  various 
statutes  of  the  colonial  legislature,  recognizing  the  manor, 
its  boundaries  and  rights ;  as  to  one  member  of  assembly, 
(Bradford's  ed.  Colonial  Laws,  2,  3) ;  as  to  choosing  a  super- 
visor (i6.,  63);  to  be  part  of  Albany  county  (#.,11); 
concerning  fairs  in,  &c.  ( *£.,  18,  20 ) ;  as  to  defraying  cer- 
tain expenses  in  manor  ( ti.,  62,  66 ) ;  confirming  title  to 
manor  (#.,  7) ;  settling  and  assuring  lands  (#.,  77.)  Also, 
divers  laws  of  the  state,  recognizing  the  existence  of  the 
manor,  and  establishing  and  bounding  counties,  cities  and 
towns  by  its  lines.  (3  R.  &,  6,  137,  140;  2  Webster'*  ed. 
Laws,  30,  31,  38.) 

The  defendants  also  proved  a  statement  of  the  number  of 
leases  of  farms  on  the  said  manor,  principally  made  between 
the  years  1786  and  1800,  showing  the  towns  in  which  they 
were  situated,  and  the  aggregate  amount  of  rent  reserved, 
from  which  it  appeared  that  there  were  three  thousand  and 
sixty-three  farms  held  under  lease,  of  which  one  hundred 
and  ninety  were  in  the  town  of  Poestenkill,  in  which  the 
premises  in  dispute  lie ;  that  the  rent  reserved  on  the  leases 
on  the  west  side  of  the  river  was  twenty-three  thousand 
three  hundred  and  ninety  bushels  of  wheat,  and  comprising 
about  two  hundred  and  thirty-three  thousand  nine  hundred 
acres  of  land,  and  on  the  east  side  of  the  river  twenty  thou- 
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Band  two  hundred  and  ten  bushels  of  wheat,  and  comprising 
about  two  hundred  and  two  thousand  one  hundred  acres  of 
land.  Other  matters  were  proved  on  both  sides,  of  which 
such  parts  as  are  material  are  noticed  in  the  opinions. 

The  findings  of  the  court  to  which  exceptions  were  taken 
by  the  defendant  were  as  follows :  That  there  was  no  just 
claim  for  a  grant  of  the  extravagant  character  which  the 
Dongan  patent  presents.  That  the  grant  was  made  in  trust 
for  all  the  heirs  of  Killian  Van  Rensselaer,  the  first  patroon, 
and  the  subsequent  grant  to  Killian  Van  Rensselaer,  the  son 
of  Jeremias,  in  1704,  could  not  operate  to  divest  those  trusts. 
That  he  still  held  the  premises  upon  the  same  trusts  Speci- 
fied in  the  patent  of  1685 ;  and  that  whether  those  trusts 
were  ever  satisfied  or  not,  the  title  of  the  plaintiffs  would 
be  divested,  if  the  grant  itself  were  valid.  That  the  pro- 
visions of  both  patents,  that  of  1685  and  that  of  1704, 
whereby  manorial  privileges  and  franchises  were  conferred 
upon  the  lord  of  the  manor,  were  in  express  violation  of  the 
established  law,  not  only  in  England,  but  of  the  colony, 
and  for  this  reason  both  grants  were  illegal  and  void*  That 
the  act  of  1691,  passed  upon  the  accession  of  William  and 
Mary  to  the  crown  of  England,  for  the  purpose  of  confirming 
certain  grants,  had  no  application  to  these  patents.  That 
the  mere  voluntary  payment  of  quit-rents  to  the  state  could 
not  have  the  legal  effect  of  barring  the  right  of  the  people, 
and  that  there  was  in  this  case  no  evidence  of  such  a  com 
mutation  of  the  quit-rent,  under  the  act  of  1801,  as  amounts 
to  a  release  of  the  people's  right 

The  court  gave  jii^ffiaent  for  the  plaintiff  for  the  recovery 
of  possession  of  the  premises.  This  judgment  hgfrg  Affirmed 
at  general  term,  the  defendants  appealofHo  this  court 

Charles  M.  Jenkms  for  the  appellants.  *. 

I.  The  supreme  court  erred  in  deciding :  "  That  the  pro- 
visions of  both  patents,  that  of  1685  and  that  of  1704* 
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whereby  manorial  privileges  and  franchises  were  conferred 
upon  the  lord  of  the  manor,  were  in  express  violation  of 
the  established  law,  not  only  in  England,  but  of  this  colony, 
and  for  this  reason  both  grants  were  illegal  and  void." 
1 .  The  only  franchise  granted,  which  can  be  called  manorial, 
is  the  right  to  have  "  a  lordship  and  manor  to  all  intents 
and  purposes,  and  to  hold  a  court  baron."  All  other  privi- 
lege* and  franchises  granted  by  the  patents,  have  no  neces- 
sary connection  with  manors,  and  could  be  and  often  were 
granted  without  manors  or  land.  (Corny nys  Dig.,  Franchise  and 
Prerogative 9  D,  28,  30,  32.)  2.  The  grant  or  erection  of  a 
manor  gave  the  grantee  the  right  to  parcel  out  the  tract  to 
be  held  of  him  by  his  tenants.  (Coke's  Law  ^Tracts,  49? 
Crui$e  on  Dignities,  24. )  Such  grants  were  valid  at  common 
law,  as  the  existence  of  manors  proves ;  and  if  they  are 
now  prohibited,  it  must  be  by  statute.  (Dalrymple  on  Feu- 
dal Property,  280.)  3.  There  never  was  a  statute  which 
was  intended  to  or  did,  either  prohibit  the  king  from  making 
any  of  the  grants  contained  in  these  patents,  or  declare 
patents  containing  such  provisions  void.  4.  The  statute 
called  quuL  emptores,  is  adjudged  in  this  case  to  have  the 
effect  of  "  preventing  the  creation  in  future  of  those  tenures 
which  were  necessary  to  the  subsistence  of  manors,"  and 
of  rendering  a  grant  of  this  particular  franchise  by  the 
king  illegal,  which  is  conceded  to  have  been  legal  before* 
(2  Reeved  Hist.,  66;  2  Inst.,  500.)  5.  This  statute  did 
not  apply  to  the  king  nor  his  grants,  nor  to  those  Who  held 
of  the  king  in  capUc.  (1  Watkins*  Cop.,  20;  Lit.i  %  140; 
Co.  Lit.,  43,  b;  OUb.  Tenn.,  85 ;  3  Preston  on  Ab.,  53,  54; 
flood.,  240.)  The  king  has,  ever  since  that  statute,  by 
every  grant  of  lands  not  at  the  time  in  tenulre,  created  a 
tenure  between  himself  and  his  grantee.  6.  This  statute, 
by  its  terms,  could  not  apply  until  a  tenure  existed,  for  it 
affected  only  those  grantors  who  held  of  some  superior  lord ; 
therefore,  the  statute  could  not  aflect  the  grant  from  the 
king  to  Van  Rensselaer,  for  that  brought  the  superior  lord 
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and  first  tenant  into  existence,  to  whom  the  statute  could 
apply*  It  was  made  to  prevent  further  subinfeudations, 
and  not  new  primary  infeudations  by  the  king.  7.  This 
statute,  if  applicable,  did  not  forbid  or  prevent  the  king 
from  granting  the  land  and  jurisdiction  and  calling  it  a 
manor*  It  affected  only  Van  Rensselaer's  power  to  create 
tenants  to  hold  the  court  baron,  by  giving  a  different  effect 
to  his  grants  from  what  they  would  otherwise  have.  The 
king  alone  never  could  and  never  did  create  or  bring  into 
existence  a  perfect  manor.  He  could  grant  the  land  and 
jurisdiction,,  and  the  franchise  or  right  to  have  a  manor,  yet 
there  was  not  a  perfect  manor  until  the  king's  grantee  con- 
veyed parcels  to  at  least  two  freeholders  holding  of  him  to 
make  the  court  baron.  (Coke's  Law  Tracts,  Copyholder,  53 ; 
2  BL,  90,  and  note  14.)  8.  The  statute  applied  to  lands 
without  as  well  as  within  manors,  and  its  effect  to  prevent 
the  further  creation  of  submanors  by  common  persons,  was 
not  intentional  but  accidental  and  consequential.  It  pre- 
vented the  creation  of  manors  only  where  it  prevented  sub- 
infeudation, and  by  that  means.  One  practical  effect  has 
often  been  mistaken  for  and  stated  as  the  object  and  intent 
of  the  statute.  ( Cotes  Copyholder,  47 ;  Cruise  on  Dignities, 
25. )  9.  The  "  franchise  of  having  a  manor  or  lordship," 
could  be  granted  by  the  king  (2  BL,  37) ;  with  this  the 
statute  quia  etnptores  has  nothing  to  do;  it  is  simply  an 
agreement  by  the  king  that  another  person  than  himself 
shall  be  the  chief  lord  of  subsequent  grantees,  and  have  the 
escheats  and  other  fruits  of  tenure.  This  may  be  effected 
by  a  grant  of  a  "  seignory,"  "  manor,"  or  any  grant  having 
that  intent,  and  when  this  is  done  such  grantee  becomes 
the  chief  lord,  of  whom  the  successive  grantees  are  by 
statute  quia  etnptores  to  hold.  (Jacob's  Law  Dict~>  Seignory, 
Seignor;  Comyn's  Dig*,  Seignory;  1  Chalmers9  Op.,  122.) 
That  statute  does  not  declare  or  determine  who  shall  be  the 
future  "chief  lord"  of  lands  not  then  in  tenure,  and  the 
king's  prerogative  and  grant  can  determine  that  as  between 
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the  king  and  his  grantee,  as  well  since  as  before  the  statute. 
JO.  Manors  have  been  created  in  England  since  the  statute 
quui  emptores,  by  the  grant  of  the  king.  (Mobpfscase,  6  Coke's 
JL,  6 ;  Bcwley's  case,  9  id.,  130, 131 ;  3  M.fyR^  363,  note a; 
2  Scriv.  Law  of  Copyhold,  758.)  This  of  course  could  not 
happen  often,  as  the  land  in  England  was  all  in  tenure  when 
this  statute  was  passed,  aud  would  ordinarily  happen  only 
where  tenures  were  extinguished  by  forfeiture  for  treason* 
(Comyn's  Dig.,  Tenure,  B.)  The  dicta,  to  the  effect  that 
the  king  could  not  create  a  new  tenure,  or  a  manor,  must 
be  confined  to  the  subject  of  which  they  were  all  spoken, 
i.  e.,  manors  with  copyhold  tenures,  which  depend  upon 
custom,  and  which  the  king  could  not  create  because  he 
never  could  create  a  custom.  (Coke's  Copyholder,  45,  46.) 
They  all  relate  to  what  Coke  calls  a  perfect  manor,  i.  e., 
a  manor  having  copyholds  and  a  customary  court.  The 
court  baron  is  of  two  natures :  1.  By  common  law,  which 
is  the  baron's  or  freeholder's  court ;  2.  By  custom,  which 
is  called  the  customary  or  copyholder'*  court.  The  court 
may  be  of  this  double  nature,  or  one  may  be  without  the 
other.  (1  Co.  Lit.,  58,  a.)  The  citation  in  Cruise?*  Dig.,  tit. 
Tenures,  ch.  3,  §  44,  from  Coke's  Complete  Copyholder,  that 
"  if  the  king  at  this  day  grants  a  great  quantity  of  land, 
enjoining  certain  duties  and  services,  and  willeth  that  it  bear 
the  name  of  a  manor ;  it  will  not  be  a  manor  in  the  estima- 
tion of  the  law,"  will  be  found  when  read  with  the. context 
to  mean  that  it  will  be  a  manor  without  copyholds  and 
customary  court,  and  therefore  not  what  Coke  considered  a 
"perfect  manor."  (See  Coke's  Law  Tracts,  46,  47,  49,  53,) 

II.  The  statute  quia  emptores  was  never  adopted  or 
recognized  by  the  colonists  as  forming  a  part  of  the  law  of 
the  colony.  This  is  shown,  1.  By  the  adjudications  of  the 
state  court.  (Jackson  v.  Schutz,  18  John.,  179.;  t)e  Peyster  v* 
Michael,  2  Seld.,  467.)  2.  By  the  repeated  creation,  confir- 
mation and  statute  recognition  of  manors  in  New- York, 
from  1671  to  1715,  under  the  successive  reigns  of  Jaines  II., 

Sel.—  Vol.  V.  39 
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William  and  Mary,  Anne  and  George  I.,  and  the  earlier 
government  of  the  Duke  of  York.  ( See  the  records  in  the  secre- 
tary's office,  of  the  several  similar  patents  Jbr  the  manors  of  Tisdale, 
Gardiner's  Island,  Martha's  Vineyard,  Livingston,  Scarsdale, 
Foxhatt,  Philipsburgh,  Rensselaerwyck,  Fordham,  Cassiltown, 
Bently,  Pelham,  Courtland,  St.  George;  as  to  Kingfield  and 
Fletcherdon,  see  Brad.  ed.  Col.  Laws,  37  to  40.)  The  acts 
and  usages  of  a  government  are  the  best  guides  to  thB  law* 
(5  Demo,  396.)  Ancient  charters,  which  by  modern  law 
would  be  insufficient  or  void,  must  be  sustained  according 
to  usage  and  the  law  of  their  time.  (  VinerU  Ab.,  tit.  Grants, 
H,  13,  $  13;  2  Hdliar <T$  R.  Prop.,  324,  $  11 ;  2  PhU.  &., 
346 ;  3  Term  R.,  604.)  3.  By  the  law  as  it  existed  in  the 
colonies  having  proprietary  charters,  where  manors  and 
tenures  under  the  proprietors  were  authorized  and  existed, 
and  where  escheats  went  to  the  proprietors  or  the  public 
treasury,  and  not  to  the  king.  (Maryland  Chatter,  $$  18, 
19;   Hoffman'*  Legal  Outlines,  594;  10  GUI  if  John.,  450; 

1  Har.  SfMcH.,  190,  297 ;  2  id.,  121 ;  Pennsylvania  Charter, 
$§  18,  19;  1  WharU,  337;  9  Wheat.,  241,  316;  Laws  of 
Pern.,  1799,  vol.  3,  284;  North  and  South  Carolina  Charters, 
and  early ',  Laws;  2  CarroWs  Hist.  Col.  of  S.  Car.,  42,  50, 
51,  362  to  390;   Georgia  Charter,  and  Proprietary  Laws; 

2  GrahameU  CoL  Hist.,  ed.  of  1852,  117;  and  see  Trotf* 
Laws  qfN.  Car.,  35,  and  Grimke's  Laws  of  S.  Car.,  26;  3 
Knney's  Rep.,  599,  as  to  Penn. ;  and  Kilty's  Rep.,  in  Mary' 
land,  as  to  English  statutes  adopted  or  in  force;  as  to  Canada, 
2  Surge  Com.  on  Colonial  Laws,  395 ;  2  How.  Colonial  Laws, 
24. )  In  New  Jersey,  the  escheats  which  would  have  belonged 
to  the  Duke  of  York,  as  chief  lord,  merged  and  went  with 
all  his  ungranted  lands  to  the  crown  when  he  became  king. 
(Allen  on  Prerog.,  162,  163 ;  Comyn's  Dig.,  Prerog.,  D,  64.) 
So  of  lands  held  under  the  duke's  title  in  New-York.  As 
to  lands  held  under  these  titles,  therefore,  the  crown  would 
have  been  entitled  to  the  escheats  mentiobed  in  1  Chalmers!* 
Opin.,  122, 123,  as  the  successor  to  the  duke's  rights,  and 
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not  as  his  superior  lord.  In  Virginia,  the  crown  in  1625 
resumed  the  rights  of  the  brief  proprietary  establishment. 
(1  Grah.  Hist.,  80.)  In  Massachusetts  the  escheats  did  not 
go  to  the  king.  (Ancient  Charter  and  Lam  of  Mas*.,  309.) 
4.  By  the  decisions  of  the  English  courts  and  officers  of 
that  age  and  the  colonial  councils,  as  to  the  law,  and  the 
king's  power  of  making  laws  in  the  colonies.  ( Smith  v.  Brown, 
2  Salk.,  666 ;  Campbell  v.  Hail,  1  Cowp.,  210  >  1  Chalm.  Op., 
141,  198,  233 ;  1  Grah.  Hut.,  301 ;  Am.  Char.,  Introd.,  36; 
1  Burge's  Com.  on  Col.  Laws,  Preliminary  Treatise,  45 ;  Chalm. 
Political  Annals,  168,  677.)  5.  The  statute  was  made  "  to 
uphold  and  preserve  the  feudal  tenures  and  estates  of  the 
chief  lords  and  great  men  in .  England,"  and  restrain  the 
tenants  and  deprive  them  of  the  right  and  power  which 
the  common  law  gave  them  to  make  subinfeudations  (2  Inst., 
66 ;  3  Kent,  508),  and  was  not  adapted  to  or  necessary  for 
the  colonists.  They  were  the  judges  as  to  what  laws 
should  be  in  force,  and  they  never  adopted  it  expressly  or 
by  implication  or  usage.  ^15  John.,  115;  2  Wils.  Lee., 
53,  54;  Smith's  Hut.* of  N.  Y*  ed.  of 1814,  371,  372,  382; 
8  Peters,  659;  1  Story  on  the  Constitution,  125;  How. 
Col.  Laws,  Int.,  xii.;  Const,  of  N.  T.)  6.  The  most  of 
the  statute  law,  and  much  of  the  common  law  of  England, 
never  was  adopted  or  in  force  in  the  colonies.  (See  Ins.  Co. 
V.  Bay,  4  Comst.,  9,  as  to  conveyances  by  married  women;  Denn 
v.  Pissant,  1  Coze's  N.  Jersey  R.,  220,  as  to  Stat,  of  Lim.  of 
James  I. ;  1  Wend.  El.,  436,  note  6,  and  439,  note  14,  as  to  mar' 
riage;  1  Chalm.  Revolt  of  the  Colonies,  395,  as  to  the  Habeas 
Corpus  Act;  3  Reeves'  Hist.  Eng.  Law,  225,  as  to  laws  con- 
cerning the  king's  grant;  see  also  1  Bl.  Com.,  107,  108. 

HI.  If  the  statute  was  in  force,  the  king,  as  lord  para- 
mount, could  waive  the  benefit  of  it  to  himself,  and  license 
his  grantee  to  make  tenants  holding  of  him.  (3  M.  and  R., 
353,  n.  a.;  2  Inst.,  501 ;  Bacon's  Air.,  tit.  Tenure,  B;  1 
Wathins'  Copyhold  20,  and  note  d.  and  21  ;  Co.  Lit.,  43  b.,  98 
A.,  99  a.,  Hargrove*'  note  to  Frankalmoign,  108 ;  6  Rep.,  6 ; 
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9ti>.,  T.  B.,  130,  131;  Bakery.  Braman,  6  Hill,  47;  Fw. 
Jt&r.,  Tenure,  E,  10.)  1.  Such  "  license  and  authority"  at  least, 
are  given  in  all  the  proprietary  charters  of  the  different 
colonies  before  eited,  in  express  terms  (see  charters  before 
cited),  and  the  proprietors  authorized  to  make  manors, 
baronies,  dignities,  laws,  &c.  The  king  could  certainly 
grout  the  franchises  of  a  manor  in  New-York,  if  he  could 
authorize  proprietors  in  other  colonies  to  do  so.  2.  Such 
license  and  authority,  if  necessary,  were  granted  to  Van 
Rensselaer  by  the  grant  and  erection  of  a  "  lordship  and 
manor  to  all  intents,  and  purposes"  and  the  right  and  jurisdic- 
tion "  to  hold  arid  keep  a  court  baron*"  These  grants  would 
be  nugatory,  if  they  did.  not,  either  by  conveying  the  fran- 
chise of  a  seignory  or  lordship,  or  by  licensing  the  mesne 
lord  to  create  a  tenure,  carry  the  necessary  power  to  make 
freeholders  bound  to  suit  at  court,  without  which  neither  a 
court  baron  nor  manor  could  exist.  All  powers  necessary 
to  enjoy  and  carry  out  the  main  grant  are  given  ( 1  Kent's 
Com.,  464;  1  Comsu,  20);  for  "in  morals  he  who  gives  the 
end  gives  all  things  that  conduce  to  the  end."  (  Orotius  on 
War  and  Peace,  fol.  ed.,  bh  2,  ch.  14,  §  11,  subd.  2.)  Thi* 
license  would  apply  and  extend  to  the  king's  tenant  only, 
and  not  to  inferior  tenants,  and  did  not  amount  to  a  "  dis- 
pensation" in  its  objectionable  sense,  of  the  statute.  (3 
Co.  Lit.,  Hargrove*1  Note,  108,  to  Eranlcalmoigm.)  3.  If  this 
license  or  authority  had  amounted  to  a  dispensation  of  the 
statute,  as  to  this  tract,  or  as  to  the  whole  colony,  even 
that  power  was  at  that  day  vested  in  and  exercised  by  the 
king.  (1  Grahame's  Col.  Hist.,  304 ;  1  Chalmers'  Opinions, 
141,  169,  233 ;  ChtUy's  Law  of  Prerog.,  33 ;  Bacon's  Abr. 
Prerog.  D,  7;  Plowden's.  Rights  of  Englishmen,  344;  5 
Petersdotfs  Abr.,  639,  644 ;  2  Shower,  475 ;  Statute  of  1 
Win.  and  Mary,  sees*  2i,  ch.  2,  §§  11,  12  J  6  Hum's  Hist,  of 
England,  306.) 

IV.  The  gfant  of  the  land  was  not  void,  if  the  franchise 
of  a  manor  did  not  pass  by  the  patents.    The  land  is  the 
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principal ;  the  franchises  are  separately  granted,  and  are 
mere  incidents.  The  franchise  of  a  manor  or  lordship,  and 
court  baton,  ore  often  separated  from  the  land,  and  are  often 
suspended,  revived  and  destroyed.  (1  JVatkins1  Cop.,  19 
(14),  30  (21)  ;  2  Bl.  Com.,  90,  91,  and  notes;  People  v.  H. 
Livingston,  8  Barb.,  283.) 

if  the  king  had  not  the  power  to  create  a  manor,  his 
attempt  by  words  to  do  so  is  only  futile  5  it  is  neither  malum 
tfc  se  nor  malum  prohibitum  ;  it  is  ineffectual  and  useless,  but 
utile  per  inutile  non  vkiatur.  (See  Darling  v.  Rogers,  22  Wend., 
488,  opinion  of  Cowen,  J.) 

If  the  statute  had  declared  "  every  grant  of  manorial 
franchises  illegal  and  void,9'  even  that  would  not  have  ren- 
dered other  grants  in  the  same  deed  void.  (  Kerrison  v.  Cole, 
$  East,  231 5  Gaskell  v.  King,  IT  ib.,  166.)  The  statute 
nrast  declare  the  deed  wholly  void,  and  then  it  is  void  only 
as  to  the  parties  afiected,  even  where  the  making  of  the 
deed  is  also  made  a  misdemeanor.  (Livingston  v.  Proscw,  2 
Hill,  527 ;  1  R.  S.,  739,  as  to  deeds  of  land  adversely  pos- 
sessed; 1  R.  &,  772,  hs  to  usury.)  And  if  a  deed  cannot 
take  effect  as  the  parties  express,  yet  it  shall  take  effect  as 
it  may,  rather  than  that  the  deed  shall  be  void.  (  Vtntr*s 
Mr*  Grants,  H,  18,  §  4.) 

The  decision  of  Judge  Harris,  reduced  to  a  principle,  is* 
that  the  grant  of  the  land  is  void  because  in  the  same 
patent  the  king,  without  being  deceived  by  the  grantee, 
attempted  to  create  a  franchise,  which  did  not  belong  to 
Any  other  person,  but  which  the  king  could  not  effectually 
create,  having  mistaken  the  law  aft  to  bis  prerogative,  not 
to  the  injury  of  himself  or  any  other  person  except  the 
grantee,  who  cannot  get  all  he  ought  to  have,  and  there- 
fore shall  not  have  what  the  king  could  l&wfhlly  gr&nt. 
This  principle  wag  condemned  "by  all  the  judges  iA  Eng- 
lfcn49"  ift  Jenkins'  R.,  251,  case  42,  and  has  never  prevafled 
even  in  England.  (Rex  v.  Kempe,  1  Lord  Rayth.,  40.)  If  less 
pass  by  the  king's  grant  than  he  intended,  the  grant  is 
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good.  (  Chandos'  case,  6  Rep.,  55 ;  Gledstone  v.  Sandwich,  4 
Man.  and  Gr.,  1028 ;  Arkwright  v.  CamtreU,  7  Ad.  and  El., 
565.)  The  patent  would  have  been  good  if  it  had  contained 
a  grant  of  the  right  to  kill  every  person  who  entered  upon 
the  land9  which  would  be  quite  as  "  express  a  violation  of 
the  established  law  "  as  the  grant  of  manorial  privileges. 
"  A  feofiment  on  condition  that  the  feoffee  shall  kill  J.  S.  is 
absolute,  and  the  condition  only  is  void."  ( Coke  Lit.,  206,  b.) 

The  general  rule  is,  that  if  the  good  part  of  a  deed  be 
separable  from  and  not  dependent  on  the  bad,  only  that  part 
is  void  which  contravenes  the  statute.  (Chit,  on  Cont.,  eJL 
of  1851,  593,  597,  598  ;  8  East,  231,  and  11  ib.,  166,  ante; 
Greenwood  v.  Bishop  of  London,  5  Taun.,  727  ;  Patterson  v. 
Jenks,  2  Peters,  235  ;  Doe  v.  Pitcher,  6  Taun,,  359 ;  People 
v.  Mauran,  5  Denio,  397  ;  Arkwright  v.  CantreU,  7  Ad.  and 
EL,  565.)  In  this  case  the  grant  of  the  land  is  separable 
from  and  not  dependent  on  the  grant  of  the  manorial  fran- 
chise. "  Manor  in  these  days  signifieth  the  jurisdiction  and 
royalty  incorporate,  rather  than  the  land  or  scite."  (Coke9s 
Law  Tracts,  Cop.,  52.)  The  land  and  the  manor  may  be 
separately  leased.  (Tanfidd  v.  Rogers,  Cro.  Eliz.,  340.) 
"  A  man  may  have  a  manor  in  gross  (as  the  law  termeth  it), 
that  is,  the  rights  and  interests  of  a  court  baron,  with  the 
perquisites  thereunto  belonging,  and  another  or  others  have 
every  foot  of  the  land."  (1  Waikins'  Cop.>  31  (21)  note  c.) 

V.  The  action  of  the  people  is  barred  by  at  least  three 
statutes  of  limitation,  particularly  the  statute  of  1788,  ch. 
43,  which  differs  from  all  the  subsequent  statutes.  (2  QreenL 
ed.,  93.)  1.  There  is  a  short  limitation  (i.  e.,  to  January  1, 
1800)  for  suing  on  existing  claims  like  this.  2.  There  is  a 
statute  grant  of  the  people's  title,  in  cases  like  this,  which 
is  the  best  possible  title.  (2  How.,  319;  2  Wheat.*  198.) 
3.  There  are  express  provisions  as  to  manors,  to  the  effect 
that  the  possession  of  a  manor,  as  such,  was  a  possession 
within  the  statute  of  all  the  lands,  waste  or  otherwise, 
parcel  of  the  manor ;  and  that  the  people  will  not  sue  far 
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any  lands,  parcel  of  a  manor,  unless  the  people  have  been  in 
possession  of  the  manor,  of  which  the  lands  are  parcel, 
within  forty  years.  4.  These  "parts  of"  this  statute,  or  at 
least  their  effect  on  "right*  accrued,"  have  never  been 
repealed.  (Repealing  Stat,  of  1801,  ch,  80;  1  Webs,  ed.,  619, 
ck.  189;  5  Hill,  221 ;  2 Barb.,  316.)  5.  While  this  act  was 
in  force,  and  after  January  1,  1800,  three  "rights  accrued" 
to  defendants  under  it  (1.)  A  bar  to  any  action  of  the 
people.  (8  Blackf.,  606;  9 How.,  522,  530;  7  B.  Monroe, 
162.)  (2.)  That  affirmative  new  title  which  accrues  by  the 
possession,  adverse  to  the  real  title  for  the  time  prescribed 
by  the  statute.  (8  Wend.,  440 ;  Jxgell  on  Lwu,  398,  ch.  31, 
$$2,3,4;  ch.l,%2\  2  Bl.  Com.,  266,  n.)  (3.)  Therightor 
title  given  by  the  granting  part  of  the  statute,  which  is  no 
part  of  the  statute  of  limitations,  and  id  entirely  omitted 
from  the  Revised  Statutes.  This  right  is  irrevocable.  (Smith's 
Com.  on  Stat.,  896;  17  Fitter's  Jbr^80}  6  Cranch,  87,137; 
9#.,  43,  52;  2  McCord,  354;  17  John.,  195;  8  Sm.  if 
Marsh.,  9.)  6.  If  the  acts  of  180 1  and  1813  are  mere  revisions, 
intended  to  embrace  all  the  statutes  of  1788,  then  the  new 
statutes  must  be  construed  as  if  they  contained  all  the  pro- 
visions about  manors  byname,  contained  in  the  old  one. 
(2  Caines*  Co,,  151 ;  4  John.,  359;  21Wend.,  316;  2  JEff,380.) 
7.  If  the  revisions  were  alterations  in  substance  and  effect 
of  the  old  statute,  then,  in  construing  the  old  one,  full  effect 
must  be  given  to  those  portions  omitted  in  the  new,  and  as 
to  which  the  law  has  been  altered. 

VI.  Under  the  statutes  of  limitation  of  1801  and  1813, 
the  defendants'  possession  was  sufficient  to  bar  the  people. 
1*  The  people  were  claiming  and  collecting  quit-rents  for 
the  whole  of  the  manor,  and  they  cannot  say  the  defendants 
Were  not  in  possesion  of  a  parcel  of  land,  when  they  were 
feoeiving  rent  for  it  from  the  defendants  as  their  tenant. 
The  people  have  no  such  prerogative.  (2  R.  &*  639,  3d  ed., 
and  Revison'  notes  id  §  14.)  2.  The  manor,  known,  bounded 
and  recognized  by  numerous  statutes,  deeds  and  charters; 


£J2  CASES  IN  THE  COURT  OF  APPEALS. 

Tba  People  against  Van  Rensselaer. 

contained  waste  lands,  of  which  the  premises  claimed  are 
part,  subject  to  the  common  rights  of  the  tenants,  and  thus 
occupied  in  the  only  way  it  could  be,  and  in  a  way  known 
to  the  law  and  obviously  contemplated  in  the  statute  t>f 
1788,  and  by  the  Revised  Statutes.  (2  JR.  S.,  392,  §  10, 3d  ed.) 
3.  The  occupation  of  the  whole  tract,  under  a  patent  with 
definite  bounds,  by  leasing  and  selling  parcels,  paying  taxes 
and  rent,  granting  commons,  driving  off  trespassers,  &c 
(12  John.,  357;  10  Wend.,  639;  4  Paige,  174),  was  all  the 
possession  which  the  law  required,  considering  the  situation 
of  the  country  and  the  nature  of  the  property.  (5  Barr* 
492;  1  Greenl.,  17;  1  Watts  Sf  &r.f  324;  1  &  Sf  R.,  111; 
3  John.  Ca.,  109, 118  ;  1  Caines,  90;  4  Mass.,  416;  4  Wheat., 
213 ;  4  Denio,  209 ;  5  Pet.,  353 ;  10  ib.%  414;  7  Cranch,  606; 
8  #.,274;  6  Cow.,  663.) 

VH.  The  legal  existence  of  manors  in  this  state  has 
been  so  often  and  directly  recognized  by  the  statutes  of  the 
state  and  colony,  that  the  courts  cannot  now  deny  their 
existence  or  validity.  (1  R.  L.,  71,  §§  3,  5;  2  Laws  of  N. 
Y«  QreenLed.,93;  Brad.  ed.  Col.  Law*,2,  3,  7,  11,  18,  20, 
62,  63,  66,  77;  %  Laws  oj  N.  Y.,  Web.  ed.,  4,  30,  31, 
38;  3  R.  £.,  6,  137,  140 ;  as  to  the  legal  effect  of  such  statute 
recognitions,  see  Smith  v.  Smkh,  2  Pride,  101 ;  People  v.  Man- 
hattan Co.,  9  Wend.,  351 ;  The  King  v*  Sutton,  4  Maide  $ 
Sd.,  532.) 

VIILr  The  possession  of  the  manor,  as  such,  with  its 
demesnes,  wastes  and  services,  for  nearly  two  hundred 
years,  under  three  successive  governments,  through  three 
or  four  revolutions,  the  recognition  of  its  existence  by  char- 
ter and  statute,  and  the  receipt  of  rent  by  all  these  govern- 
ments, and  the  commutation  of  the  quit-rent  by  the  people, 
are  sufficient  to  give  a  title.  Lord  Ellejtboroui3h&  says, 
in  Roe  v.  Ireland  (11  East,  283,  4),  "In  support  of  such 
a  possession,  he  would  presume  the  king's  grant  or  anything 
which  could  be  presumed;  and  that  Lord  Kenyon  had  said, 
he  would  presume  not  only  one,  but  one  hundred  grants* 
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if  necessary,  to  support  such  a  long  enjoyment ;"  and  such 
presumption  of  grant  was  made  where  a  patent  was  pro- 
duced and  relied  upon.  ( 12  Coke,  5 ;  see  also  1  Joe.  Sf  Walk., 
162;  1  Gaines'  R.,  90,  *./  3  John.  Cox.,  109;  Best  onPre^ 
tump.,  107, 108,  109,  146 ;  1  Phil.  Ev.,  161 ;  Cowp^  110 ;  5 
Serg>fyRawle,509;  3  P«m.,542;  2 Henry  ^Jf»m/:,370;  1 
Vesey  Sen*,  454.) 

IX.  The  judge  erred  in  deciding  th^t  the  original  patent 
created  a  trust.  The  statute  of  uses  on  which  the  conveys 
ance  by  lease  and  release,  then  universal  in  the  colony,  was 
founded  (4  Kenfs  Com.,  495),  had  been  practically  adopted 
in  the  colony,  and  executed  the  use,  and  vested  the  legal 
title  in  the  heir  or  assignee  of  Killian  Van  Rensselaer,  the 
original  patroon.  (Cruise's  Dig.,  tit.  Trust,  %  31.)  If  that 
statute  bad  not  been  in  force,  the  same  effect  would  have 
been  produced  by  merger  (4  Paige,  403),  because  one  of 
the  grantee*  was  the  heir,  both  by  the  English  law  of  pri* 
jnogeniture,  and  the  Dutch  law  of  Succession,  by  which 
feudal  estates  like  this  were  indivisible,  and  descended  to 
the  eldest  male  successor.  (Grotius  Dutch  Juris.,  230,  232, 
§5;  Van  Leeuwetfs  Com.,  167,  §6;  172,  §2;  173,  $5,) 
In  English  patents,  the  plural  word  heirs,  means  heir*  in 
succession,  and  not  children. 

X>  The  judge  erred  in  deciding  that  there  was  no  evi- 
dence of  the  payment  of,  and  commutation  for,  quit-rente. 
The  comptroller  fully  commuted  and  released  the  upper 
manor,  tod  the  legal  presumption,  if  any  is  necessary,  will 
be,  that  the  residue  of  the  manor  had  been  previously 
commuted  for,  if  that  wa*  necessary  to  the  commutation  on 
this  part*  (1  Laws  of  1801,  Webs,  ed.,  607;  Jackson  v. 
Marsh,  6  Cow.,  281;  5  Denio,  389;  9  C ranch,  87;  8  Barl* 
283;  CW.  4  AW*  Xotes, pari  I,  439.) 

L.  S.  Chatfidd  (attorney-general)  for  the  respondents* 

Sel.— Vol.  V.  40 
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0  .ii.i  i  i. 

I.  The  title  of  the  plaintiffs  to  the  locus  in  quo  "  rests  in 
their  right  of  sovereignty/'  They  are  deemed  to  possess 
the  original  and  ultimate  property  in  and  to  all  lands  within 
the  jurisdiction  of  the  state.  (Constitution,  §  11,  art.  1.)  The 
land  being  vacant,  the  plaintiffs'  case  was  perfect  without 
proof,  in  the  first  instance.  (People  v.  Denison,  17  Wend-, 
312;  Wendell  v.  The  People,  8  Wend.,  183.) 

II.  The  defendant^  hove  shown  no  adverse  possession. 
It  is  not  pretended  that  this  particular  lot  has  been  in  any 
manner  occupied  for  forty  years  prior  to  the  commencement 
of  this  suit.  The  tract  was  long  ago  subdivided  into  lots, 
and  by  statute  "  the  possession  of  one  lot  shall  not  be 
deemed  a  possession  of  any  other  lot  of  the  same  tract."  (2 
JR.  S.,  294,  %  9.)  Each  lease  produced  is  good  to  uphold  a 
possession  under  it,  and  to  that  extent  and  that  only  can  it 
inure  to  the  benefit  of  the  landlord.  In  this  case  actual 
possession  is  required.  (6  Cow.,  623 ;  1  Cow.,  276  j  4  Dev., 
232;  8  Wend.,183;  1  Murphy,  414 ;  6  Cow.,  680 y 3  JR.  &♦ 
2d  ed.%  700.) 

III.  Neither  the  statutes  of  the  colonial  legislature  not 
of  the  state,  which  were  read  in  evidence,  can  operate  to 
divest  the  people  of  their  title  to  the  public  property. 
Such  an  act  is  presumptively  injurious  to  the  people,  and 
falls  within  that  class  of  statutes  which  must  be  strictly 
construed.  It  must  contain  clear  words  of  conveyance  or 
release,  manifesting  an  unequivocal  intention  of  the  legisla- 
ture to  surrender  the  property  of  the  people,  or  it  cannot 
have  that  effect.  Such  an  intention  cannot  be  implied  from 
mere  descriptive- words  of  boundary,  or  of  assent  to  the 
settlement  of  disputes  by  individuals,  (Cooper  v.  Cory,  8 
John.,  885.) 

IV.  The  act  of  1691  could  not  operate  as  a  grant,  or  the 
confirmation  of  a  grant.  It  was  an  act  of  political  amnesty* 
and  did  not  profess  to  cure  any  evils  not  growing  out  of 
the  disturbance  of  the  times.  It  was  so  understood  by  the 
government  and  by  this  patentee,  for  in  1703  we  find  fiim 
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applying  for  a  grant  of  confirmation,  and  the  government 
acting  on  that  application. 

V.  Executive  and  administrative  officers  must  act  within 
the  scope  of  the  powers  conferred  on  them  by  law,  or  their 
acts  are  void,  and  no  act  of  a  public  officer  can  bind  the 
state,  unless  it  is  so  ordained  by  statute.  The  receipt  by 
the  treasurer  or  comptroller  of  quit-rents  could  have  no 
effect  on  the  title  of  either  the  plaintiffs  or  defendants. 
It  was  a  mere  administrative  act,  not  coupled  .with  a 
power  to  determine  a  question  of  title  or  of  the  sufficiency 
of  the  payment  There  was  no  commutation  of  the  quit- 
rent  pursuant  to  the  act  of  1802,  for  the  reason  that  the 
provisions  of  that  act  were  not  strictly  complied  with. 
Where  a  state  is  a  party,  nothing  short  of  an  affirmative* 
legislative  act  can  operate  to  ratify  the  acts  of  its  agent. 
Omission  to  act  will  not  do  (Dclafield  V.  Illinois,  26  Wend., 
192;  2HUI,  159;  Camden  v.  Lans/ord,  4 Dev.  Sf  Batt., 407), 
and  in  this  case  the  statute  only  intended  to  discharge  the 
quit-rents. 

VI.  The  patent  of  1704  was  void,  for  the  reasons  which 
will  be  given  hereafter  while  considering  the  patent  of 
1685,  and  for  the  additional  reason  that  the  government 
had  before  granted  the  same  premises.  (New  Orleans  v. 
&  Armas*  9  Peters,  224;  5  Cranch,  234;  2  Marsh,  28.) 

VII.  The  Dongan  patent  of  1685  was  void,  because :  1. 
It  is  a  patent  from  the  provincial  governor,  and  not  from 
the  crown  or  an  officer  of  the  crown.  2.  It  was  sealed 
with  the  ducal  and  not  the  royal  seal.  3.  There  is  no 
authority  to  issue  patents  contained  in  the  king's  grant  to 
the  Duke  of  York,  and  if  there  was,  this  power  could  not 
be  delegated  to  an  agent  or  subordinate.  4.  It  erects  a 
manor  or  lordship,  which  the  king  in  person  had  no  power 
to  do.  The  power  to  erect  a  manor  ceased  to  be  a  royql 
prerogative,  in  the  reign  of  Edward  I.,  having  been 
taken  away  by  the  statute  of  quia emptores.  (Comyn's  Dig, 
tk.'Copi/hold,  2,  3 ;  2  Bl.  Cam.,  92 ;  Gilbert  on  Tenures,  434, 
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mte90z2RolL9 120,1, 10;  Crabb'*  Law  Real  Prop.,  88;  Cro. 
Eliz.,  39 ;  38  Law  Lib.,  3d  ed.,  ch.  15 ;  P.  Wm*^  75 ;  1  Kent'* 
Com.,  473;  5  0W.f  445;  6  Peter*,  241.)  If  this  power 
remained  in  the  crown,  it  could  not  be  delegated.  (8  Bac.  Abr., 
til.  Prerogative,  F.)  But  the  statute  of  Edward  applied  to  the 
polonies*  The  principle  is  this,  and  it  is  fundamental  in 
English  law,  that  "  if  an  inhabited  country  is  discovered  and 
planted  by  British  subjects,  the  English  laws  are  immediately 
in  force  there*  for  the  law  is  the  birthright  of  every  subject." 
(1  Story**  Com.  on  the  Const.,  99).  There  is  this  necessary 
limitation  implied,  that  they  carry  with  them  all  the  laws 
applicable  to  their  situation,  and  not  repugnant  tp  the  local 
and  political  circumstances  in  which  they  are  placed*  (lb., 
104,  §  157,,  ib.,  122,  note  1.)  This  proposition  includes  not 
only  the  common  law,  but  the  English  statutes.  {Common- 
wealth  v.  Leach,  1  Mast.,  60,  per  SEDGWICK,  J* ;  Common- 
wealth v.  Knowlton,  2  Ma**.,  534 ;  2  P.  Wtn*.,  75 ;  Page'* 
Case,  5  Rep.,  53;  BlanJcard  v.  Galdy,  2  Salk.,  411 ;  Patterson 
v.  Winn,  5  Pa.,  241 ;  Van  Ne**  r.  Pacard,  2  Pet.,  143; 
TerreU  v.  Taylor,  9  Cranch,  46 ;  .Pawlet  v.  Clark,  9  Cranch, 
292  ;  6  Pet.,  233;  7 Pet.,  976;  Bcshem  v.  Engle,  1  Dal.,  19; 
Wilfordr.  Grant  Kirby,  8  JPw&,  309;  1  Kent'*  Com.,  173; 
Bogardu*  v.  IVwify  CAarcA,  4  Pffig-e,  198  J  Oi*o7  CW- 
mi**ioner*  v.  People,  5  Wend*,  445.)  This  rule  applied  as 
tfell  to 'statutes  affecting  the  royal  prerogative  as  to  any 
other,  with  this  qualification,  "that  if  the  charter  of  the 
particular  colony  contained  any  express  provision  on  the 
subject,  that  was  the  guide/1  If  it  was  silent,  then  the 
royal  prerogatives  were  in  the  colonies  precisely  the  same 
as  in  the  parent  cduntry,  for  in  such  cases  the  common  law 
of  England  was  the  common  law  of  the  colonies  for  such 
purposes.  (1  Story'*  Com.,  127,  §  184.)  It  must  be  conceded 
that  if  the  statute  in  question  was  applicable  to  the  situation 
of  the  colonies,  it  was  subject  to  the  general  principle 
established  by  the  cases  cited;  and  it  is  too  apparent  to 
admit  of  doubt,  that  in  no  country  on  earth  was  protection 
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from  a  servile  tenure  so  necessary  as  in  the  American  colon* 
ies.  There  was  nothing  on  which  these  statutes  could  act  in 
any  of  the  colonies  except  New- York,  and  no  rule  found  in  the 
adjudications  of  any  of  the  other  states  has  any  force  here. 

It  is  no  answer  to  say  that  the  grant  was  'good  for  the 
lands,  although  void  as  to  the  lordship.  The  two  were 
inseparable;  for  every  manor  mast  consist  of  demesne  and 
services  (Comyn's  Dig.,  Copyhold,  Q.,  1),  and  the  demesne 
is  parcel  of  the  manor.  (lb.,  Q.,  2;  2  R6L,  121,-]  ,30.) 
The  lands  and  the  services  are  the  grcwamm  of  a  manor, 
"for  if  the  lord  lease,  reserving  rent,  the  reversion  is 
parcel  of  the  manor."  (2  RoL,  120, 1, 50.)  To  every  manor 
a  court  baron  is  incident  (Comyn  Dig*,  Copyhold,  R,  J),  and 
there  cannot  be  a  manor  without  a  court  baron,  nor  a  court 
without  two  suitors,  nor  a  court  baron  without  freeholders. 
(lb.,  2,  5,  and  R,l;  2  M.  Com.,  91.)  It  is  (essential  to  a 
nianor  that  there  be  tenants  who  hold  of  the  lord,  and  this, 
since  the  statute  of  Edward  L,  could  not  be  done,  because 
the  grantee  of  the  manor  could  create  no  tenants  to  hold  of 
himself.  (2  Bl.  Com.,  92.)  This  grant  was  in  conflict  with 
the  statute  prarogatiya  reg**  (17  Edw.  II.),  to  prevent  sub- 
infeudations. The  royal  grant  was  to  James,  \frho  \V*as 
prohibited  by  that  statute  from  carving  out  of  the  granted 
estate  lesser  lordships,  to  be  held  of  the  mesne  lord.  The 
tenutes  granted  by  the  proprietors  of  this  m&nor  were 
purely  incident  to  lordships,  for  they  all  exact  base  or 
villein  service,  and  the  attachment  of  the  tenant  to  the  lord 
was  compelled  by  onerous  stipulations  in  the  lease.  The 
grant  was  made  as  a  manor ;  it  was  received  as  a  manor ;  it 
has  beep  held  as  a  manor,  and  leased  as  a  manor,  and  it  is 
now  too  late  to  claim  that  it  shall  operate  as  a  grant  of 
lands  merely . 

VIII.  The  patent  is  void  because  of  the  false  suggestions 
and  recitals  which  it  contains.  1.  The  recitals  and  state- 
ments of  inducing  facts,  in  a  patent,  are  the  suggestions  of 
the  patentee*  (Jackson  v.  Carixr,  4  Peters,  87;  Hhdmarsh  on 
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Patents,  Law  Lib.,  42.  378;  6  Coke,  55,  b;  1  Coke,  43;  5 
Coke,  55;  10  Coke,  112.)  2.  If  any  of '  these  material 
recitals  or  suggestions  are  false,  the  grant  is  absolutely  void. 
{Cases  died  to  last  point ;  2  Bl.  Com.,  348;  The  King v.  Clarke, 
Freeman,  K.  B.,  172 ;  Swain  v.  Holman,  Hobartn  203 ;  Moore, 
318 ;  Sawyer  v.  East,  Lam.,  108 ;  Butt  v.  Johnson,  Lane,  1 ; 
Queen  v.  Vaughan,  Cro.  Eliz.,  507 ;  Morgan  v.  Seaward,  2 
Jtfcet.  ^  JPefc.,  544;  Jlcock  v.  Cooke,  5 Bing.,  346;  EoW  qf 
Devonshire's  Case,  11  Jl^p.,  89;  Alexander  v.  Greenup,  1 
Jfioij/:,  134.)  3.  The  oni«  of  showing  the  recitals  to  be 
true  rests  with  those  claiming  under  the  patent  when  it  is 
attacked  by  the  sovereign ;  but  in  this  case  the  recitals  Are 
shown  to  be  false. 

Willabd,  J.  This  was  not  an  action  brought  by  the  peo- 
ple, under  2  R.  S.,  578,  %  12,  or  under  $  433  of  the  Code  of 
1849.  to  vacate  either  the  Dongan  or  the  Cornbury  patents 
mentioned  in  the  pleadings.  Whether  such  action  could  be 
maintained  at  this  day,  to  vacate  patents  granted  by  the 
crown  a  century  and  a  half  ago.  it  is  needless  now  to  inquire. 
(People  v.  Clarke,  10  Barb.,  120.) 

The  action,  on  the  contrary,  is  in  the  nature  of  an  eject- 
ment, though  not  called  by  that  name  since  the  adoption  of 
the  Code  of  Procedure.  It  is  believed,  however,  to  be 
governed  by  the  principles  which  the  legislature  has  estab- 
lished in  relation  to  that  action.  By  the  Revised  Statutes, 
it  is  enacted  that  no  person  can  recover  in  ejectment,  unless 
he  has  at  the  time  of  commencing  the  action  a  valid  sub- 
sisting interest  in  the  premises  claimed,  and  a  right  to  reoover 
the  same,  or  to  recover  the  possession  thereof,  or  of  some 
share,  interest  or  portion  thereof,  to  be  proved  and  established 
on  the  trial  (2  R.  8.,  303,  §  3. )  If  the  premises  for  which 
the  action  is  brought  be  actually  occupied  by  any  person, 
such  actual  occupant  must  be  named  defendant  in  the  decla- 
ration ;  if  they  be  not  so  occupied,  the  action  must  be 
brought  against  some  person  exercising  aots  of  ownership 
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on  the  premises  claimed,  or  claiming  title  thereto,  or  some 
interest  therein,  at  the  commencement  of  the  suit  ( 16.,  §  4. ) 
These  principles  are  alike  applicable  to  the  people,  when 
prosecuting  an  action  to  recover  the  possession  of  land,  and 
to  private  persons.  The  former  as  well  as  the  latter  must, 
to  entitle  them  to  a  recovery,  establish  a  valid  and  subsisting 
title  in  themselves,  and  right  to  recover  possession  at  the 
time  the  action  was  commenced,  and  show  that  the  defen- 
dants were  in  possession  or  claimed  title  to  the  premises  in 
dispute.  With  respect  to  making  out  the  proof  qf  title  in 
themselves,  the  people  have  an  advantage  over  an  individual. 
By  right  of  sovereignty,  they  are  deemed  the  owners  of  all 
the  lands  within  the  state,  except  such  as  have  been  granted 
to  others,  or  have  been  lost  by  lapse  of  time.  Hence,  it  is 
enough  for  the  people  to  prove,  in  the  first  instance,  that 
the  premises  in  dispute  were  vacant  and  unoccupied  within 
a  period  necessary  to  constitute  an  adverse  possession  against 
them,  and  that  the  defendants  subsequently  entered  or  made 
claim  to  them.  (  Wendell  v.  The  People,  8  Wend.,  183  ;  The 
FevpU  v.  Denison,  17  #.,  312 ;  1  R.  &,  718,  $  1 ;  Constitu- 
tion, §  11,  art.  1.)  At  the  time  the  counsel  for  the  people 
rested  the  cause  in  this  case,  there  was  no  sufficient  evidence 
before  the  court  to  entitle  the  plaintiffs  to  recover,  or  to 
require  the  defendants  to  be  put  upon  their  defence.  First, 
there  was  no  proof  that  the  premises  had  been  ever  vacant 
and  unoccupied,  or  that  they  were  prima  facie  without  the 
bounds  of  any  patent ;  and  secondly,  there  was  no  evidence 
that  the  defendants  were  in  possession,  or  that  they  claimed 
title*  Although  the  defendants'  possession  was  asserted  in 
the  complaint  and  admitted  in  the  answer,  yet  it  was  denied 
in  the  reply.  The  people  are  bound  by  the  allegations  in 
their  pleadings,  like  individuals.  Notwithstanding  the  reply 
was  a  clear  departure  from  the  complaint,  and  as  such 
obnoxious  to  a  demurrer,  it  is  still  binding  upon  the  plaintiffs. 
The  pleadings  and  the  whole  case  show  that  at  the  time  the 
plaintiffs  rested,  they  sought,  without  any  evidence  of  title 
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in  themselves,  to  recover  judgment  against  parties  who, 
their  reply  asserts,  neve*  possessed  the  lands  described  in  the 
complaint,  and  were  never  entitled  to  that  possession.  The 
judge  erred,  therefore,  in  putting  the  defendants  upon  their 
defence.  The  first  exception  was  consequently  well  taken* 
But  as  the  cause  was  subsequently  tried  upon  its  merits,  and 
has  been  fully  and  ably  argued  by  learned  counsel  in  this 
court,  it  will  probably  be  more  satisfactory  to  all  parties 
that  we  pass  upon  one  or  more  of  the  questions  which  will 
be  dedsijre  of  the  action,  not  only  in  this  but  in  any  future 
litigation  upon  the  same  subject. 

If  either  the  patent  of  1685,  called  the  Dongan  patent* 
or  that  of  1704,  called  the  Cornbury  patent,  was  sufficient 
to  divest  the  crown  of  the  title  to  the  land  embraced  within 
its  boundary  lines,  the  present  action  cannot  be  sustained. 
The  people  at  the  revolution  succeeded  to  the  rights  of  the 
crown,  and  had  the  same  right  to  repudiate  public  grants 
which  the  latter  possessed,  and  no  more.  (1  Grednh 
L.  N.  Y.,  31,  §  14.)  In  considering  this  case,  we  must 
not  lose  sight  of  the  fact  already  stated,  that  this  is  not  an 
action  to  revoke  those  patents  or  either  of  them,  and  that 
the  learned  judge  has  found  as  a  fact,  that  the  patents  were 
not,  nor  was  either  of  them,  obtained  by  any  fraud,  con- 
cealment or  false  suggestions,  or  recitals  on  the  part  of 
the  patentees,  nor  was  the  king  deceived  in  making  said 
grants.  This  finding  was,  in  my  judgment,  based  upon 
sufficient  evidence  and  arguments,  and  as  it  has  dot  been 
appealed  from  by  the  people,  it  must  be  assumed  as  the 
law  of  the  case,  in  the  further  discussion  of  the  questions 
before  us. 

Although  this  is  not  a  direct  proceeding  to  vacate  the 
patents,  it  cannot  be  denied  that  objections  showing  that 
they  were  absolutely  void  from  the  beginning  are  open  to 
consideration*  In  a  collateral  action  they  Cannot  be  assailed 
for  any  other  cause.  ( Jackson  v.  Manh,  0  Cow.,  281 ;  Jade* 
son  v.  Lawton,  10  John.*,  23  ;  Jackson  v.  Hart,  12  John.,  77; 
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Bagnett  v.  Brodefick,  13  Peters,  436;  The  People  v.  Mauran, 
5  Denio,  389. ) 

The  learned  judge  by  whom  the  cause  was  tried  found, 
as  matter  of  law,  that  the  grant  of  lands  in  both  patents 
was  illegal  and  void,  because  manorial  privileges  and  fran- 
chises were  by  both  conferred  upon  the  lord  of  the  manor. 
And  in  his  learned  opinion,  fugiished  to  the  court  on  the 
argument,  he  holds  the  Cornbury  patent  to  be  also  void, 
because  the  Dongan  patent  had  already  conveyed  all  the 
title  of  the  crown  to  the  grantees  therein  named.  If  the 
reason  for  this  latter  opinion  be  correct,  the  plaintiff  had 
not  the  slightest  ground  for  a  recovery,  and  judgment 
should  have  been  given  for  the  defendants.  If  the  crown 
parted  with  all  its  title  to  the  land  in  1685,  and  that  title 
had  not  been  revested  by  escheat,  or  otherwise,  it  had 
indeed  nothing  upon  which  the  patent  of  1704  could 
operate,  and  nothing  to  which  the  people  at  the  revolution 
could  succeed ;  and  consequently  the  latter  had  ho  cause 
of  action. 

The  important  question,  therefore,  is,  was  the  Dongan 
patent  of  1685  operative  to  convey  the  title  of  the  premises 
therein  described  to  the  grantees  therein  mentioned.  In 
considering  this  question,  we  must  call  to  mind  the  issue 
which  has  .been  framed  by  the  pleadings.  The  first  issue 
on  this  point  tendered  by  the  plaintiffs  is,  that  no  such 
patent  was  ever  granted ;  and  the  second  is,  that  if  granted, 
it  was  obtained  by  fraud  or  upon  false  suggestions,  or  con- 
cealment of  some  material  fact  on  the  part  of  the  grantee 
or  grantees,  and  was  and  is  therefore  void  and  of  no  force, 
effect  or  validity.  The  first  issue  is  equivalent  to  ntd  tid 
record,  and  is  effectually  disposed  of  by  the  production  of 
the  patent  itself,  of  a  legally  authenticated  copy.  The 
learned  judge  did  not  overrule  the  defence  on  the  ground 
that  no  patent,  as  described  in  the  answer,  ever  existed. 
He  concedes  its  existence,  but  asserts  its  invalidity  on  the 
ground  of  matter  apparent  on  its  face.     The  second  issue, 

Sel.— Vol.  V.  41 
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though  loosely  framed,  was  disproved  on  the  trial,  and  was 
expressly  found  for  the  defendants  by  the  learned  judge. 

The  judgment  of  the  court  below,  that  the  Dongan 
patent  was  and  is  null  and  void,  was  therefore  based  upon 
a  ground  not  set  up  in  the  pleadings,  or  put  in  issue  by 
them. 

It  is  not  denied  by  the  -court  below  that  the  operative 
words  of  grant  in  the  patent  were  sufficient  to  convey  all 
the  title  of  the  crown  of  Great  Britain  to  the  land  described 
therein  to  the  grantees  therein  named  in  fee  simple.  Had 
it  not  been  for  the  grant  of  manorial  privileges  and  fran- 
chises in  the  same  patent,  I  do  not  understand  that  the 
sufficiency  of  the  instrument  to  convey  land  would  have 
been  questioned.  We  are  then  brought  to  consider  whether 
a  patent  of  land,  granted  by  the  colonial  government  in 
1685,  containing  the  appropriate  words  for  passing  the  title 
in  fee  to  real  estate,  is  rendered  void  and  inoperative,  because 
in  the  same  patent  a  power  is  conferred  upon  the  grantees 
to  hold  a  court  leet  and  court  baron,  and  to  enjoy  the 
other  manorial  privileges  specified  in  the  Dongan  patent. 
The  court  below  held  it  to  be  void  for  that  reason  alone. 

There  are  two  answers  which  may  be  given  to  this  ques- 
tion :  First,  it  was  within  the  competency  of  the  colonial 
government  in  1685  to  grant  a  manor,  with  the  usual  inci- 
dents and  franchises  of  an  English  barony;  and  second, 
if  it  had  no  such  right,  and  nevertheless  made  such  grant, 
in  a  patent  which  also,  in  a  distinct  part  thereof,  contained 
the  usual  grant  of  lands  to  the  patentee,  his  h^irs  and 
assigns,  the  manorial  grant  alone  will  be  void,  and  the 
grant  of  lands  operative  and  effectual. 

I  do  not  propose  to  discuss  the  first  question,  although 
I  believe  the  original  grant  to  have  been  valid  in  this 
respect,  and  the  acts  of  recognition  by  the  colonial  legisla- 
ture to  be  of  such  a  character  as  conclusively  to  estop  the 
government  from  impeaching  its  validity  in  a  collateral 
action.    I  shall  leave  this  point,  however,  to  be  examined 
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by  Judge  Denio.  Whether  the  manorial  privileges  were 
rightfully  granted  or  legally  enjoyed  during  the  continuance 
of  the  colony,  is  not  indispensable  to  the  proper  determina- 
tion of  this  action,  unless,  indeed,  the  inserting  of  those 
privileges  in  a  grant  of  lands  invalidates  the  grant.  The 
latter,  therefore,  is  the  only  point  to  be  considered  by  me. 
The  two  rules  of  most  general  application  in  construing 
a  written  instrument  are  f  First,  that  it  shall,  if  possible, 
be  so  interpreted  that  it  shall  be  effectual,  vt  res  magis  vcUeat. 
quam  pereat;  and  second,  that  such  a  meaning  shall  be 
given  to  it  as  may  carry  out  and  effectuate,  to  the  fullest 
extent,  the  intention  of  the  parties.  (Broom's  Maxims,  273, 
414.)  The  principles  which  govern  the  construction  of 
private  grants  are,  with  some  qualifications,  applicable  to 
grants  from  the  government.  If  the  king's  charter,  says 
Coke,  c^will  bear  a  double  construction,  one  which  will 
carry  the  grant  into  effect,  the  other  which  will  make  it 
inoperative,  the  formeris  to  be  adopted."  (Rutter  v.  Chapman, 
8  Mees.  if  Wds.,  102,  in  the  Exchequer  Chamber,  per  Tindal, 
Ch.  J.)  In  accordance  with  the  same  principle,  where  divers 
persons  join  in  a  deed,  and  some  are  able  to  make  such  deed 
and  some  are  not  able,  this  shall  be  said  to  be  his  deed  alone 
that  is  able  (Shep.  Touch.,  81),  and  if  a  deed  be  made  to 
one  that  is  incapable'  and  another  that  is  capable,  it  shall 
enure  only  to  the  latter,  (lb.,  82.)  The  same  doctrine  is 
applicable  to  the  subject  matter  of  a  grant*  If  with  respect 
to  a  part  of  the  thing  granted,  the  grantor  have  a  right  to 
convey,  and  with  respect  to  the  residue  he  has  no  right, 
the  deed  will  be  available  as  to  the  part  to  which  the 
grantor  had  title,  and  void  as  to  the  residue.  This  rule 
prevails  in  relation  to  grants  from  the  government.  In 
Danforth  v.  Weur  (9*  Wheat.,  673),  both  parties  claimed  title 
to  the  land  in  controversy  under  grants  from  different  states. 
The  grant  to  the  plaintiff  was  of  land,  to  a  part  of  which 
the  Indian  title  had  not  been  extinguished,  and  which, 
according  to  law,  was  not  the  subject  of  grant ;  yet  this 
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grant  was  held  good  as  to  the  land  where  the  Indian  title 
had  been  extinguished,  and  void  as  to  the  rest.  The  same 
principle  was  again  asserted  by  the  same  court  in  Patterson 
v.  Jenks  (2  Pet.,  236).  A  similar  doctrine  was  advanced  by 
the  English  Common  Pleas  in  Doe  v.  Pitcher  (6  Taunt.,  359), 
where  a  deed  of  land  limited  to  a  use  within  the  statute  (9 
Geo.  II.,  ch.  36),  and  therefore  null,  was  held  not  to  avoid  other 
limitations  in  the  same  deed,  nof*  within  the  act.  The  case 
of  The  People  v.  Mauran  (5  Denio,  389)  is  to  the  same  effect. 
By  the  act  of  1813  (1  R.  L.,  202,  §  5),  all  letters  patent 
are  required  to  contain  an  exception  and  reservation  to  the 
people  of  this  state  of  all  gold  and  silver  mines.  A  patent 
was  granted  in  1816,  conveying  the  premises  therein  des- 
cribed to  the  grantee,  without  the  exception  required  by 
the  statute.  An  ejectment  was  brought  by  the  people  to 
recover  the  land,  and  among  other  reasons  in  favor,  of  their 
recovery  it  was  urged  that  the  patent  was  void  for  not  con- 
taining the  required  exception  and  reservation.  But  the 
court  held  that  the  patent  was  good  for  the  land  and  void 
for  the  mines.  The  rule  which  makes  a  deed  or  contract 
illegal  in  part,  void  in  toto,  applies  only  to  cases  where  the 
two  parts  are  so  inseparably  connected .  that  one  cannot 
exist  without  the  other.  The  acts  of  agents  who  do  more 
than  they  are  authorized  to  do,  rest*  upon  the  same  prin- 
ciple. They  are  good  for  that  which  is  warranted,  and  void 
for  the  rest.  (Co.  Lit.,  258 ;  Story  on  Agency,  §§  166,  167 ; 
5  Denio,  397.)  In  like  manner,  if  a  feoffment  be  made  on 
condition  to  do  a  thing  which  is  malum  in  se,  as  to  kill  or 
rob  J.  S.,  the  estate  of  the  feoffee  is  absolute,  and  a  bond 
made  on  such  condition  is  void.  (Bac.  Abr.,  tit.  Condition,  K.) 
In  the  present  case,  if  it  be  admitted  that  a  manor  could 
not  exist  without  a  grant  of  land,  it  cannot  be  denied  that 
a  grant  of  land  without  manorial  privileges  is  good.  Upon 
every  legitimate  principle  of  construction,  the  estate  granted 
by  the  patent  was  good  and  vested  in  the  grantee,  even  if 
the  residue  of  the  grant  was  void.     It  follows,  from  the 
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foregoing  reasoning,  that  the  title  to  the  premises  embraced 
within  the  manor  lines  passed  by  the  patent  of  1685  to  the 
grantees  therein  named,  and  is  not  shown  to  hare  ever 
reverted  to  the  colony  or  to  the  people.  The  latter,  there- 
fore, had  no  right  to  maintain  this  action. 

It  is  not  necessary  in  the  present  action  to  establish  the 
title  of  the  present  owners  of  this  manor,  nor  would  any 
further  remarks  be  deemed  necessary  but  to  remove  the 
doubts  which  the  decision  of  the  court  below  may  be  pre- 
sumed to  have  cast  upon  the  title  of  the  Van  Rensselaers 
to  the  unoccupied  portions  of  the  territory.  The  Dongan 
patent  was  granted  to  Killian  the  son  of  Johannes  Van 
Rensselaer,  and  Killian  the  son  of  Jeremias  Van  Rensselaer, 
their  heirs  and  assigns,  in  trust  to  and  for  the  use  and  behoof 
of  the  right  heirs  and  assigns  of  Killian  Van  Rensselaer, 
the  grandfather,  &c.  The  recitals  in  the  patent  of  1704, 
'show  that  at  the  time  of  the  latter  patent,  Killian  Van 
Rensselaer,  eldest  son  of  Jeremias,  had  become  solely 
Beized  and  possessed  of  the  whole  colony  of  Rensselaerwyck, 
with  the  hereditaments  and  appurtenances.  The  latter 
patent,  reciting  the  former,  and  the  various  facts  which 
showed  the  title  vested  in  Killian,  confirmed  the  same  to 
him,  and  his  heirs  and  assigns  forever.  It  must  be  admitted 
that  these  recitals  and  this  act  of  the  government  were  not 
binding  upon  other  parties.  The  time  which  had  elapsed 
since  the  patent  of  1685,  was  long  enough  to  have  satisfied 
all  the  trusts  contained  in  that  patent,  and  they  might  well 
be  presumed  to  have  been  satisfied,  and  the  whole  estate 
vested  in  Killian,  the  patentee  in  the  last  patent.  Its  effect 
was  to  vest  in  the  patentee  every  latent  interest  of  the 
crown,  if  any  there  remained.  In  an  action  to  revoke 
a  patent  granted  by  the  crown,  the  recital  of  facts  not 
within  the  knowledge  of  the  government  are  the  sugges- 
tions of  the  patentee,  and  must,  if  material,  be  proved  by 
him.  The  king  is  not  estopped  by  a  recital  in  his  patent, 
but  the  law  will  rather  adjudge  him  to  be  deceived.  (1  Co., 
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43 ;  5  ib.,  55 ;  6  #.,  55 ;  10  ib.9  112.)  But  in  the  present 
case  the  pleadings  do  not  put  the  recitals  in  issue,  and  the 
learned  judge  has  found  as  a  fact  that  neither  of  the  patents 
were  obtained  by  any  fraud,  concealment  or  false  sugges- 
tions or  recitals  on  the  part  of  the  patentee ;  and  the  action 
moreover  is  not  brought  to  revoke  the  patent,  but  to  recover 
the  land  upon  the  ground  that  no  patent  ever  existed,  or  if 
it  did,  that  it  was  void.  A  valid  commencement  of  an 
estate  is  shown  in  the  patentee  under  the  patent  of  1704, 
which,  even  if  defective,  ripened  into  a  right  more  than  a 
century  ago,  as  against  all  the  world.  Either  patent  is 
sufficient  to  bar  all  right  of  the  people  to  maintain  the 
present  action. 

It  remains  to  consider,  though  not  very  essential  to  the 
defence,  some  acts  of  recognition  on  the  part  of  the  gov- 
ernment, of  the  existence  and  continued  ownership  of  the 
patent  by  those  in  whom  the  paper  title  has  been  traced, 
and  the  acts  of  ownership  which  have  been  exercised  with- 
out interruption  by  the  ancestors  of  the  present  owners 
from  the  earliest  day.  These  acts  on  the  part  of  the  pro* 
prietors  consist  of  granting  leases,  collecting  rents  and 
paying  taxes.  The  acts  of  recognition  by  the  colonial 
assembly,  by  the  constitution  of  1777,  and  by  the  legisla- 
ture of  the  state  since  the  revolution,  are  numerous,  and 
have  already  been  referred  to. 

It  has  already  been  stated  that  a  quit-rent  of  fifty  bushels 
of  wheat  annually  was  reserved  in  both  patents.  By  the 
act  of  April  8, 1801  (1 K.  if  R.>  605,  6,  $  4),  it  was  enacted 
that  any  person  seized  of  any  lands,  &c.,  as  contained  in 
any  original  grant  of  the  same,  charged  with  an  annual  quit- 
rent,  might  commute  for  the  same  by  paying  to  the  trea- 
surer of  this  state,  for  the  use  of  the  state,  $1.50  for  every 
twelve  and  a  half  cents  of  such  annual  rent.  The  section 
then  points  out  the  receipt  which  is  to  be  given,  describing 
the  lands  and  tenements  on  which  the  said  quit-rent  was 
chargeable,  the  date  of  the  grant  reserving  it,  the  sum  paid 
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in  lieu  of  it,  the  officers  by  whom  it  is  to  be  countersigned, 
and  the  book  in  which  it  is  to  be  entered,  and  enacts  "  that 
the  said  receipt  or  certificate  being  so  countersigned  and 
entered,  or  the  entry  thereof,  shall  be  a  good  discharge  of 
such  quit-rent  forever." 

The  defendants'  counsel  prove  that  on  the  4th  of  Novem- 
ber, 1752,  all  the  quit-rents  on  the  patent  were  paid  from 
March  25,  1737,  to  March  25,  1752,  being  seven  hundred 
and  fifty  bushels  of  wheat.  It  was  also  shown  by  the 
comptroller's  certificate,  that  on  the  26th  of  December, 
1806,  Stephen  Van  Rensselaer  paid  up  all  the  arrearages  of 
quit-rent  on  the  upper  manor,  and  commuted  for  the  said 
quit-rent  under  the  act  of  1801.  Two  other  receipts  for 
quit-rent  were  given  in  evidence,  one  for  fifty  bushels  of 
wheat,  dated  in  March,  1687-8,  and  the  other  for  three 
years'  quit-rent,  and  dated  December  1,  1705.  The  form 
of  the  commutation  receipt  was  not  according  to  the  stat- 
ute, nor  was  the  apportionment  proved  to  have  been  made 
oetween  the  upper  and  lower  patents.  The  payment  and 
commutation  were  made  upon  the  upper  patents,  in  which 
the  premises  in  question  are  situated.  The  learned  judge, 
in  his  consideration  of  the  case,  laid  out  of  view  the  effect 
of  these  payments  and  commutations  on  account  of  the 
defect  in  the  evidence  by  which  they  were  sought  to  be 
established.  But  it  appears  by  the  bill  of  exceptions  that 
the  evidence  was  not  objected  to,  and  further,  that  "no 
objection  was  made  to  the  form  or  sufficiency  of  the  evi- 
dence, nor  any  question  raised  upon  the  trial  or  argument, 
on  the  facts  as  to  the  payment  of  and  commutation  for  the 
quit-rents  on  the  whole  manor,  but  the  cause  was  argued 
as  if  such  commutation  had  been  fully  proved."  Under 
these  circumstances,  the  court  below  should  have  treated 
the  cause  as  if  the  evidence  had  been  conformable  to  the 
statute ;  and  it  should  be  so  viewed  by  this  court. 

The  objection  that  the  rent  was  payable  in  wheat,  and 
that  the  statute  is  silent  as  to  the  commutation  of  wheat 
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rents,  is  without  force.  The  statute  is  general,  and  applies 
as  well  to  rents  payable  in  wheat  as  rents  payable  in 
cash.  It  is  well  settled  in  this  state  that  rents  payable 
in  wheat,  stand  on  the  same  footing  as  rents  payable  in 
cash.  (2  Barb.,  643 ;  5  Denio,  121 ;  2  Comst.,  135.)  As  the 
payment  of  rent  by  a  tenant  is  a  conclusive  acknowledg- 
ment of  the  paramount  title  of  the  landlord,  so  the  receipt 
of  rent  by  the  landlord  is  an  unequivocal  recognition  of  the 
estate  of  the  tenant.  The  effect  of  the  commutation  of 
the  quit-rent  is  the  same  upon  the  rights  of  the  parties  as 
if  the  people  had  made  a  new  grant  of  the  patent,  without 
reservation.  Such  grant  enures  to  the  tenant  by  way  of 
extinguishment  of  the  rent.  (Lit.,  §  543.)  A  grant  of  the  rent 
to  the  tenant  would  have  the  same  effect.  (Lit.,  §  544.) 
The  receipt  of  the  sum  which  the  statute  prescribes  as  a 
commutation  of  the  rent,  works  not  only  under  the  act  as 
a  discharge  of  the  rent,  but  as  a  confirmation  of  the  estate. 
The  reversion  no  longer  remains  in  the  people,  and  all  the 
remedies  of  distress,  entry  and  sale  of  the  premises,  pro- 
vided by  the  statute  in  case  of  non-payment,  are  gone  for- 
ever. The  plaintiffs  cannot,  after  having  received  rent  on 
the  patent  for  above  a  century,  and  aj  last  the  commuta- 
tion money  under  the  statute,  maintain  an  ejectment  for 
the  same  land,  founded  upon  a  supposed  defect  in  the  origi- 
nal grant. 

As  the  cause  must  go  back  for  another  trial,  and  will 
again  be  tried  if  the  attorney-general  shall  so  elect,  it  may 
be  well  to  pass  upon  the  question  of  the  statute  of  limita- 
tions, interposed  in  the  answer.  The  people  of  this  state 
have  enacted  that  they  will  not  sue  or  implead  any  person 
for  or  in  respect  to  any  lands,  by  reason  of  any  right  or  title 
of  the  people  to  the  same,  which  shall  not  have  accrued 
within  the  space  of  forty  years  before  suit  for  the  same  be 
commenced,  unless  the  people,  or  those  under  whom  they 
claim,  shall  have  received  the  rents  and  profits  thereof  within 
the  space  of  forty  years.  (1 12.  £.,  184,  §  1.)    In  the  case  of 
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The  People  v.  Arnold  (4  Comt.,  508,  513),  this  court  held 
that  to  constitute  a  bar  to  the  right  of  entry  of  the  people, 
there  must  be  such  a  holding  for  forty  years  as  would  consti- 
tute ar  good  adverse  possession,  if  the  land  had  been  owned 
by  an  individual  instead  of  the  state. 

The  court  below  held  the  statute  applicable  only  to  those 
parts  of  the  manor  which  had  been  actually  held  under  lease 
from  the  proprietors  more  than  forty  years  prior  to  the  com- 
mencement of  the  suit,  and  not  available  to  the  defendants 
with  respect  to  this  particular  lot,  because  it  had  never  been 
so  occupied.  I  differ  from  the  court  below  in  this  respect, 
and  without  adverting  to  the  earlier  statutes,  am  of  opinion 
that  the  claim  of  the  people  is  barred  by  the  act  of  1801. 
(1  R.  L.9 184.) 

Although  for  the  purpose  of  this  question  it  must  be 
assumed  that  both  patents  were  void,  still  the  defendants' 
title  is  founded  upon  a  written  instrument  purporting  to  be 
a  grant  from  the  colonial  government  embracing  within  its 
limits  the  premises  in  dispute.  The  court  below  overlooked 
the  fact  that  the  defendants  and  those  under  whom  they 
claim  paid  both  rent  and  taxes  upon  the  whole  patent,  and 
therefore  upon  the  lot  in  question ;  employed  agents  to  pro- 
tect the  latter  from  trespassers,  and  finally  actually  leased  it 
to  a  tenant  a  few  years  before  the  action  was  commenced. 
Moreover,  they  leased  out  all  the  land  surrounding  it  to  actual 
occupants.  Here  was  a  sufficient  possession  of  the  lot, 
though  no  one  resided  upon  it,  to  bring  it  within  the  rule 
required  by  the  statute  of  limitations.  (2  R.  £.,  294,  $  10.) 
The  statute  was  designed  merely  to  enact  what  had  been 
decided  by  the  courts.  (6  Cow.,  679,  623.)  It  was  merely 
declaratory.  If  the  defendants  had  such  a  possession  as 
to  enable  them  to  be  sued  in  ejectment,  they  had  such  pos- 
session as  would,  if  continued  long  enough,  ripen  into  a  right* 
If  they  had  such  possession  as  to  be  liable  to  taxation,  they 
ought  not,  in  common  fairness,  to  be  treated  as  having  no  pos- 
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session  by  the.  government  which  both  imposed  and  collected 
the  taxes. 

The  remarks  of  the  learned  judge  in  the  court  below  with 
reference  to  the  improvidence  of  the  grant  of  so  large  a  ter- 
ritory to  a  single  individual,  would  have  been  appropriate,  if 
addressed  to  the  colonial  government  by  whom  it  was  made. 
But  the  question  for  the  courts  is,  not  whether  the  mode  of 
granting  patents  of  large  tracts  of  land  to  single  individuals 
was  best  adapted  for  the  good  of  the  colony,  but  whether 
the  grant  in  question  was  in  fact  made.  The  one  is  a  ques- 
tion of  public  policy,  which  the  experience  of  modern  times 
has  wisely  settled  adversely  to  the  practice  which  prevailed 
in  the  infancy  of  the  colony.  The  other  is  a  mere  question 
of  fact,  which  must  be  decided  by  the  record  of  the  grant, 
or  acts  of  recognition  by  which  its  existence  can  be  inferred. 
Many  of  the  acts  on  the  part  of  the  state,  and  of  the  late 
colony  of  New-York,  have  already  been  noticed,  and  there  are 
numerous  others  of  the  like  character,  tending  strongly  to 
confirm  the  title  under  which  the  defendants  claim.  But  I 
have  not  deemed  it  expedient  to  dwell  longer  upon  this  sub- 
ject. 

The  conclusion  to  which  I  have  come,  that  the  patents 
were  both  valid,  and  were  effectual  to  divest  the  colonial 
government  of  all  title  to  the  land  in  dispute,  is  enough  to 
dispose  of  the  case  upon  its  merits.  ,  I  think,  too,  a  regular 
paper  title  has  been  deduced  from  the  original  patentee  to  the 
present  owners,  and  that  their  title  is  good  against  all  the 
world. 

The  judgments  of  the  supreme  court  and  circuit  court 
should  both  be  reversed,  and  a  new  trial  ordered  with  costs 
to  abide  the  event. 

Denio,  J.  The  material  facts  in  this  case  are  very  simple. 
On  the  fourth  day  of  November,  1685,  in  the  first  year  of 
the  reign  of  King  James  the  Second,  Dongan,  the  colonial 
governor,  acting  in  behalf  of  the  crown,  granted  in  fee  to 
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two  persons,  both  named  Eillian  Van  Rensselaer,  and  being, 
as  it  seems,  cousins  and  descendants  of  another  Eillian  Van 
Rensselaer,  their  common  grandfather,  a  large  tract  of  land, 
of  which  the  premises  in  question  are  a  part,  to  hold  the 
same  in  trust  for  the  right  heirs  and  assigns  of  Eillian  Van 
Bensselaer,  the  grandfather,  subject  to  a  quit-rent  of  fifty 
bushels  of  good  winter  wheat. 

About  twenty  years  afterwards,  in  the  third  year  of  the 
reign  of  Queen  Anne  (Anno  Domini  1704),  the  crown,  by 
Lord  Cornbury,  then  colonial  governor,  by  patent  under  the 
seal  of  the  colony,  reciting  the  former  patent  and  a  great 
number  of  antecedent  transactions  tending  to  show  that 
the  Van  Rensselaers  were  entitled  to  the  land  from  the 
former  Dutch  government,  and  reciting  also,  that  one  of 
the  former  patentees  had  died  without  issue,  whereby  the 
other  of  them,  described  as  the  eldest  son  of  Jeremias  Van 
Rensselaer,  became  solely  seized  and  possessed  of  the  granted 
premises,  gave,  granted,  and  confirmed  unto  the  surviving 
Eillian  Van  Rensselaer,  his  heirs  and  assigns  forever,  the 
tract  of  land  described  in  the  former  patent,  to  be  holden 
of  the  Queen,  her  heirs  and  successors,  in  free  and  common 
socage,  yielding  and  paying  a  yearly  rent  of  fifty  bushels  of 
wheat  in  lieu  and  stead  of  all  other  rents,  services  and 
demands  whatsoever. 

The  defendant,  William  P.  Van  Rensselaer,  showed  title 
under  the  last  patent,  by  devise  and  inheritance  from  the 
last  mentioned  patentee. 

The  defendant's  grandfather  came  to  the  title  in  1747  and 
died  in  1769,  and  during  his  time  commenced  conveying  the 
premises  in  farms  upon  durable  leases,  which  practice  was 
continued  by  his  successors  in  the  title,  so  that  in  1812, 
about  eight-tenths  of  the  lands  had  been  thus  disposed  of. 
The  premises  for  which  the  suit  is  brought  are  about  one 
hundred  and  fifty  acres,  part  of  a  parcel  of  two  thousand 
acres  of  wild  and  unappropriated  land.  If  either  of  these 
patents  were  operative  grants,  the  defendant  has  shown  title 
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out  of  the  people,  and  it  is  not  important  to  inquire  whether 
there  are  persons  in  existence,  besides  the  defendant,  who 
could  make  title  under  the  heirs  of  Eillian  Van  Rensselaer, 
the  grandfather  of  the  first  patentees. 

There  is  no  pretence  that  the  crown  or  the  state  has  ever 
acquired  title  by  forfeiture  or  escheat,  or  in  any  other  way 
under  the  heirs  of  the  first  mentioned  Eillian,  so  that  this 
case  turns  wholly  upon  the  validity  of  the  patents.  The 
provisions  which  it  is  argued  render  the  patent  utterly  void 
are  those  which  profess  to  create  a  manor  in  the  granted 
premises.  It  is  declared  in  the  first  mentioned  patent,  and 
repeated  in  substance  in  the  other,  that  the  grantor  makes 
and  constitutes  the  tract  a  lordship  and  manor  to  all  intents 
and  purposes,  to  be  called  the  Manor  of  Rensselaerwyck. 
The  grantees  are  authorized  in  terms  to  hold  a  court  leet 
and  court  baron,  to  award  fines,  have  the  customary  writs, 
&c.,  to  have  the  waifs  and  estrays,  deodands,  &c.,  and  the 
patronage  of  any  churches  to  be  erected  on  the  tract ;  and 
the  freeholders  of  the  manor  are  empowered  to  elect  a  rep- 
resentative to  sit  in  the  general  assembly  in  the  province 
of  New- York.  There  is  nothing  in  the  patent,  which,  in 
terms,  empowers  the  patentees  to  grant  lands  to  be 
holden  of  themselves ;  but  it  is  argued  that  the  erection  of 
a  manor  and  the  authority  to  hold  the  courts  mentioned, 
which  according  to  the  English  law  are  manor  courts,  neces- 
sarily implies  the  power  to  create  suitors,  who  must  of 
necessity  be  tenants  holding  of  the  proprietor  of  the  manor, 
owing  him  suit  and  service.  (Glover  v,  Lane,  3  Term  JZ.,  445.) 
This,  it  is  said,  is  a  violation  of  the  statute,  called  quia 
emptores  terrarum,  passed  in  the  eighteenth  year  of  Edward 
first  ( Anno  1290).  This  statute,  after  reciting  that  the  feudal 
tenants  have  sold  their  lands  to  be  holden  in  fee  of  them- 
selves, instead  of  the  chief  lord  of  the  fee,  whereby  those 
lords  have  lost  their  escheats  and  other  feudal  perquisites  to 
their  "  manifest  disinheritance,"  enacts  that  "  forever  here- 
after it  shall  be  lawful  to  every  freeman  to  sell  at  his  own 
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pleasure  his  lands  or  tenements,  or  part  thereof,  so  never- 
theless that  the  feoffee  shall  hold  the  same  lands  or  tene- 
ments of  the  same  chief  lord  of  the  fee  and  by  the  same 
services  and  customs  as  his  feoffor  held  them  before."  A 
second  chapter  provides  for  an  apportionment  of  the  services 
in  case  of  a  sale  of  a  part  of  the  land  out  of  which  they 
issued.  {Coke,  2  lnst\y  500.) 

The  freedom  of  alienation  thus  conferred  upon  the  mili- 
tary tenants  was  undoubtedly  a  very  material  amelioration 
of  the  severity  of  the  feudal  system,  but  at  the  same  time 
the  main  object  of  the  statute  would  seem  to  have  been  to 
secure  to  the  great  barons  their  profits  arising  out  of  these 
tenures.  It  is  stated  in  the  statute  itself  that  it  was 
ordained  "  at  the  instance  of  the  great  men  of  the  realm," 
and  it  was  clearly  for  their  protection,  though  incidentally, 
and  probably  by  its  unforeseen  operation,  it  proved  a  great 
relief  to  the  inferior  tenants.  The  evil  was,  that  the  chief 
lords  were  defrauded  of  the  fruits  of  the  tenures,  and  the 
remedy  provided  was,-  that  every  tenant,  however  remote, 
should  remain  the  debtor  of  the  chief  lord  instead  of  his 
immediate  feoffor  for  the  services  incident  to  the  tenure. 

But  as  one  may  generally  waive  an  advantage  secured  to 
himself,  so  it  was  held  that  the  chief  lord  might  forego  the 
benefit  of  the  statute  by  authorizing  his  tenant  to  make  a 
subinfeudation,  that  is,  grant  lands  to  be  holdenof  himself; 
but  this  could  not  be  done  by  a  mesne  lord  on  account  of 
the  interest  of  his  superiors.  Coke,  in  commenting  on  the 
words,  "  so  nevertheless,  that  feoffee  shall  hold,  &c,  of  the 
same  chief  lord,"  &c,  says :  "  These  general  words  have  a  tacit 
exception,  viz:  unless  all  the  lords  mediate  and  immediate 
do  assent  thereto ;  for  quilibctrenunciare  potest  beneficium  juris 
pro  se  introduction."  For  this,  two  cases  are  referred  to  from 
the  Year  Books.  In  one  of  them  the  court  holds  this 
language  :  "  But  the  king  can  license  his  tenant  to  make  a 
feoffment  to  hold  of  himself;  so  can  any  one  by  the  license 
of  the  lords  mediate  and  immediate  make  a  feoffment  to 
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hold  of  himself,  notwithstanding  the  statute  quia  emptores  ter- 
rarvm  ;  for  this  was  made  for  their  advantage,  and  therefore 
they  can  dispense  with  it."  ( Year  Book,  27  H.  8,  pi.  26,  c.  5.* 
As  the  king  is  lord  paramount  in  all  feudal  tenures,  no 
subject,  since  the  statute,  can,  by  his  own  authority,  create 
a  manor ;  and,  as  in  England,  all  the  land  was  granted  at  or 
soon  alter  the  conquest,  it  follows  that  English  manors 
must  have  their  origin  prior  to  the  eighteenth  of  Edward  \ 
first.  But  as  the  king  does  not  hold  of  any  superior,  he 
may  grant  land  to  be  holden  of  himself,  "  for,"  says  Coke, 
"  hereby  no  man  is  restrained  but  he  which  holds  over  of 
some  lord,  and  the  king  holds  of  none."  (2  List.,  67.) 
Therefore,  if  there  are  crown  lands  in  England  at  this  day, 
which  have  never  been  granted  to  a  subject,  they  may, 
without  doubt,  be  erected  into  royal  manors.  And  cannot 
the  king  grant  to  his  immediate  tenant  the  right  to  make 
grants  to  be  held  of  himself,  the  tenant,  since  thus  there 
would  be  the  assent  of  all  the  lords,  mediate  and  immediate  ? 
The  king's  tenants  in  capite  could  not  make  such  grants 
before  the  statute  quia  emptores  without  his  consent.  (Lewis 
on  Perpetuities,  13,  14.)  This  was  by  force  of  the  king's 
prerogative,  and  was  an  exception  to  the  general  rule  which 
permitted  subinfeudations  by  all  lords  except  the  tenants  in 
capite.  But  I  think  that  as  well  since  as  before  the  statute, 
the  king  could  license  his  immediate  tenant  to  alien  to  hold 
of  himself,  the  tenant.  In  grants  in  franJcalmoigne,  the 
grantee  necessarily  holds  of  the  donor,  and  not  of  the 
superior  lord,  because  the  services  can  only  be  rendered  to 
the  donor  or  his  heirs,  being  generally  to  pray  for  his 
and  their  souls.  (2  Bl.  Com.,  101.)  Littleton,  moreover, 
says  that  no  common  person  can,  since  the  statute,  grant  lands 
in  frankalmoign*,  because  he  cannot  alien  to  be  holden  of 
himself,  "  but  (he  says)  the  king  may  give  lands  or  tenements 
in  fee  simple  to  hold  in  frankalmoign^  or  by  other  services, 
for  he  is  out  of  the  statute."  (§  140.)  In  his  observations 
on  this  section  Coke  says  that  a  license  of  the  lords  mediate 
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and  immediate  shall  enure  as  a  dispensation  of  the  statute 
quia  emptores,  so  that  as  to  lands  already  granted  the  consent 
of  the  king  and  all  the  lords  mediate  and  immediate  dis- 
penses with  the  statutes;  for  "alienatio  licet  prohibeatur, 
consensu  tamen  omnium  in  quorum  favorem  prohibita  est,  potest 
fieri"  (Co.  Lit.,  99,  a;  see  Hargrove's  note,  No.  108,  where 
it  is  shown  that  the  dispensation  referred  to  is  not  the  exercise  of 
the  unconstitutional  prerogative  of  dispensing  with  statutes 
which  was  declared  illegal  at  the  revolution.  1  Thomas'  Co. 
Lit.,  363.)  So  also  in  the  Natura  Brevium,  a  book  of  great 
authority,  at  the  place  where  grants  in  frankalmoign  are 
treated  of,  the  author  says,  after  declaring  that  the  king  may 
grant  in  frankalmoign*,  "  But  it  seemeth  that  another  lord 
cannot  grant  such  license  to  his  tenant  by  reason  of  the 
interests  of  the  lord  paramount,  but  the  king  and  all  the 
mesne  lords  together  may  grant  licenses  unto  the  tenants 
paravail  who  have  the  fee  of  the  lands,  that  they  may  alien 
the  same  to  an  abbot  or  prior  to  hold  of  himin  franhdmoigne, 
or  to  grant  the  same  unto  a  lay  person  to  hold  of  him  by 
certain  services ;  because  that  the  statute  of  quia  emptores, 
&c,  was  made  only  for  the  advantage  of  the  lords,  and 
therefore  they  may  all  dispense  with  the  statute."  (Fitz.  N. 
B.,  211.)  The  principle  is  laid  down  in  the  same  way  in 
Bacon's  Abridgment  "As  the  statute  quia  emptores  was 
made  for  the  advantage  of  the  chief  lords,  the  king  may 
dispense  with  it  and  license  his  tenant  to  reserve  any  new 
service.  No  other  lord  can  do  this,  by  reason  of  the  king's 
interest  as  lord  paramount,  but  the  king  and  the  mesne 
lord  or  lords  may  together  dispense  with  the  statute  and 
grant  a  license  to  the  tenant  paravail."  (Tit.  Tenure,  B.) 
Assuming  the  law  to  be  as  in  these  authorities  stated,  and 
assuming  further,  as  the  respondents'  counsel  contends,  that 
the  grant  of  a  manor  and  the  right  to  hold  manor  courts, 
ex  vi  termini,  implied  an  authority  in  the  patentees  to  create 
manor  tenants  by  means  of  grants  reserving  services  to 
themselves,  it  still  seems  clear  that  the  patents  were  no 


886  CASES  IN  THE  COURT  OF  APPEALS. 

The  People  against  Van  Rensselaer.  . 

"  ■ — \  m 

violation  of  the  statute  so  often  referred  to.  The  patent  so 
construed  was  itself  a  license  to  the  patentee  to  make  grants 
to  be  held  of  himself.  On  the  making  of  such  grants  the 
patentees  became  the  mesne  lords,  holding  of  the  king,  and  the 
grantees  of  the  patentees  were  the  tenants  para  vail,  holding, 
by  license  from  the  king  as  lord  paramount,  of  their  imme- 
diate lords  the  patentees.  The  statute  would  prevent  any 
further  subinfeudations  by  the  freeholders  holding  under  the 
patentees,  unless,  indeed,  the  king  and  the  patentees  should 
both  consent. 

That  this  was  the  understanding  of  the  crown  lawyers, 
who  prepared  the  patents'  for  lands  in  the  colonies,  is 
evident  from  the  terms  of  several  colonial  grants.  The 
charter  of  Pennsylvania  empowered  Penn,  the  patentee,  to 
erect  manors  and  to  alien  and  grant  parts  of  the  lands  to 
such  purchasers  as  might  wish  to  purchase,  "  their  heirs 
and  assigns,  to  be  held  of  the  said  William  Perm,  his  heirs  and 
assigns,  by  such  services,  customs  and  rents  as  should  seem 
fit  to  the  said  William  Penn,  &c,  and  not  immediately  of  the 
mid  King  Charles,  his  heirs  or  successors"  with  a  non  obstante 
of  the  statute  quia  emptores  terrarum.  (Ingersoll  v.  SargeaM, 
1  Whart.,  348 ;  Kirk  v.  Smith,  9  Wheat.,  256. )  It  was  stated 
on  the  argument,  and  not  denied  by  the  respondents'  counsel, 
that  the  records  of  some  ten  or  twelve  patents  exist  in  the 
office  of  the  secretary  of  this  state,  issued  respectively  in 
the  reigns  of  James  II.,  William  and  Mary,  Anne  and 
George  I.,  with  powers  respecting  a  manor  and  manor 
courts  similar  to  those  in  the  patents  under  consideration ; 
and  that  the  proprietary  charters  of  several  of  the  colonies 
authorize  grants  to  be  made  to  hold  of  the  proprietaries.  If 
the  statute  against  subinfeudations  was  in  force  in  the  colo- 
nies, these  proprietary  grants  were  as  much  violations  of  its 
provisions  as  the  grants  in  question  in  this  action  or  any- 
other  grants  from  the  king.  The  practice  of  making  such 
grants  for  a  long  course  of  years  is  pretty  strong  evidence 
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that  the  statute  was  never  understood  to  apply  to  grants 
by  the  king. 

But  I  think  we  are  not  without  some  evidence  of  the  prac- 
tical existence  of  the  exception  contended  for  in  respect  to 
lands  in  England.  In  Sir  John  Molyris  case  flO  Eliz.) 
there  had  been  an  ancient  manor  of  which  the  king  was  lord 
paramount,  and  there  was  a  mesne  lord  and  tenant ;  and  it 
being  forfeited  to  the  crown  for  treason,  it  was  again  granted 
by  King  Edward  third,  to  hold  of  him  and  other  chief  lords 
of  the  fee;  and  it  was  decided  that  this  manor  should  be 
held  of  the  mesne  lord.  (6  Rep.,  6.)  See  also  Beidey's  Case 
to  the  same  effect.  (9  Rep.,  130>  a.) 

The  remarks  of  several  writers  cited  in  the  opinion  of  the 
court  below  are  readily  reconcilable  with  the  doctrine  which 
has  been  stated,  when  read  in  connection  with  what  precedes 
and  follows  the  language  referred  to.  It  should  be  remem- 
bered that  all  the  land  in  England  was  in  tenure  long  before 
the  statute  of  Edward  first,  and  also  that  copyhold  manors, 
to  which  the  authorities  relied  on  generally  relate,  do  not 
arise  out  of  feudal  grants,  but  the  tenants  hold  by  the  will 
of  the  lord  according  to  the  custom  of  the  manor,  time 
whereof,  &c,  (Comyn's  Dig.,  tit*  Copyhold,  A;)  and  that  all 
copyholds  are  regularly  parcel  of  a  manor. 

It  is  in  respect  to  that  species  of  manors,  that  it  is  said 
they  cannot  begin  at  this  day.  (Id.,  Q,  3.)  So  the  note  in 
Petendorjps  Abridgment  says,  "  manors  cannot  now  be  created, 
not  even  by  the  king  himself,"  but  the  reason  is  given  which 
shows  that  the  subject  treated  of  is  copyhold  manors,  thus : 
"length  cf  time  being  of  the  very  essence  of  a  manor,  and,  as 
Sir  Edward  Coke  expresses  it,  such  things  as  receive  their 
perfection  by  the  continuance  of  time  come  not  within  the 
compass  of  a  king's  prerogative ;  therefore  the  king  cannot 
grant  freeholds  to  hold  by  copy,  and  cannot  create  a  custom." 
(6  Petered.,  309.)  The  general  expressions  of  writers  and 
judges  to  the  effect  that  manors  cannot  have  a  commence- 
ment since  the  statute  of  Edward  are  quite  correct,  if  we 

Sel.— Vol.  V.  43 
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add  the  reason  which  is  always  understood,  viz.,  that  all  the 
lands  in  England  are  already  in  tenure,  and  subinfeudations 
are  forbidden  by  the  statute.  The  remark  was  never  appli- 
cable to  the  ungranted  crown  lands  in  the  colonies,  upon 
which  the  statute,  I  think,  never  had,  any  or  only  a  qualified 
bearing.  I  have  considered  this  question  as  though  the  statute 
was  in  force,  and  controlled  the  tenures  in  thiacolony  in  any  case 
to  which  in  England  it  might  be  applicable ;  and  I  do  not  think 
it  material  to  deny  the  proposition,  though  it  has  been  ques- 
tioned by  respectable  authority.  (Jacfoon  v.  Shutz,  18  John.*, 
179 ;  Depeyster  v.  Michael,  2  Seld.,  467 ;  IngersoU  v.  Sar- 
sreant,  1  Wharton,  348.)  Whether  it  was  generally  in  force  or 
not,  it  did  not,  in  my  opinion,  apply  to  the  ungranted  crown 
lands ;  and  in  respect  to  these,  the  king,  I  think,  was  compe- 
tent to  authorize  his  immediate  grantees  to  create  tenants  of  a 
freehold  manor  by  granting  lands  to  be  held  of  themselves.  It 
will  not  be  supposed  that  all  the  vexatious  incidents  of  the 
feudal  tenures  could  be  engrafted  upon  these  manor  lands.  If 
the  feudal  system  ever  prevailed  in  the  American  colonies,  it  had 
been  shorn  of  its  most  severe  features  before  either  of  the 
grants  in  question  was  made,  by  the  statute  12  Charles  II., 
ch.  24,  (Armo  1664),  which  abolished  the  peculiar  incident  of 
the  military  tenures,  and  changed  them,  whether  holden  of  the 
king  or  others,  into  free  and  common  socage ;  and  which  was 
reSnacted  in  this  state  soon  after  the  revolution,  with  a  re- 
trospect to  the  time  of  the  passage  of  the  English  statute. 
(1  Greetd.,  359,  $  2.) 

But  suppose  all  that  we  find  in  the  patents  about  a  manor 
and  manor  courts  is  inoperative  on  account  of  the  provisions 
of  the  statute  against  subinfeudations,  it  by  no  means  follows 
that  the  grant  of  the  lands  is  void.  It  seems  not  to  have 
been  unusual,  after  the  passage  of  the  statute,  for  men  still  to 
alien  their  lands  to  be  holden  of  themselves  upon  the  same 
services  on  which  they  held  them,  and  sometimes  upon  dif-. 
ferent  services.  The  consequence  was  held  to  be  that  the 
alienee  held  of  the  chief  lord  by  the  old  services,  as  the 


ALBANY,  DECEMBER,  1853.  889 

The  People  against  Van  Rensselaer. 

statute  requires,  and  not  that  the  feoffment  was  void  on 
account  of  the  tenure  illegally  attempted  to  be  created.  (Co. 
Lit.,  502,  pi.  7.)   It  is  said  that  if  a  patent  contains  an  allega- 
tion of  untrue  matter  expressed  to  be  suggested  by  the  grantee, 
by  means  of  which  it  can  be  affirmed  that  the  king  was 
deceived,  the  patent  will  be  adjudged  void ;  "  but  when  the 
words  are  the  words  of  the  king,  and  it  appears  that  he  has 
only  mistaken  the  law,  then  he  shall  not  be  said  to  be  de- 
ceived to*  the  avoidance  of  the  grant,"  "  and  if  the  king  is 
not  deceived  in  his  consideration,  nor  otherwise  to  his  preju- 
dice, but  his  intent  was  to  pass  the  lands,  only  he  is  deceived 
in  the  law,  nevertheless  his  grant  shall  be  good."    (Rex  v. 
Kempe,  1  Ld.  Raymond,  49.)    In   Oledstanes  v.  The  Earl  of 
Sandwich  (4  Man.  if  Or.,  995),  the  principle  which  I  have  ex- 
tracted from  the  case  last  cited  is  approved  of  and  applied  by 
the  court  of  Cotomon  Pleas.    It  is  argued  in  behalf  of  the 
respondents  that  the  grant  of  a  manor  is  inseparable  from  the 
conveyance  of  the  lands.    But  it  seems  to  me  that  they  are 
easily  separable.    By  the  last  patent  the  land  is  conveyed  to 
the  patentee,  his  heirs  and  assigns,  to  be  holden  in  free  and 
common  socage.    This  is  the  ordinary  language  of  a  grant  in 
fee  simple  by  a  lawful  tenure.    If  what  is  said  about  a 
manor  and  manor  courts  implied  a  right  in  the  patentee  to  . 
convey  to  others  to  be  holden  of  himself,  and  that  was 
unlawful,  there  is  no  legal  difficulty  in  declaring  the  patentee 
entitled  to  retain  the  lands,  but  holding  that  his  alienee  must 
hold  of  the  crown  and  its  successors,  instead  of  holding  of 
the  patentee  and  his  heirs.    The  case  is  similar  in  principle 
to  Darling  v.  Rogers,  decided  in  the  court  for  the  correction 
of  errors.  (22  Wend.,  483.)    An  assignment  of  lands  for  the 
benefit  of  creditors  authorized  the  trustee  to  mortgage  as  well 
as  to  sell,  but  the  power  to  mortgage  being  a  trust  not 
authorized  by  the  Revised  Statutes,  was  void.    The  court, 
however,  held  that  this  did  not  avoid  the  conveyance,  and 
they  applied  the  maxim  ut  res  magis  valeat  quatn  pereat,  that 
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the  instrument  should  rather  be  made  available  than  suffered 
to  fail,  and  held  that  the  land  passed  by  the  assignment. 

I  am  also  of  the  opinion  that  the  people  are  barred  from 
maintaining  this  action  by  the  statutes  of  limitations.  The 
statutes  which  bar  the  right  of  the  state  contained  in  the 
revisions  of  1801  and  1813  are,  in  most  respects,  if  not  alto- 
gether, mere  revisions  of  the  one  passed  in  1788,  divested  of 
its  cumbrous  phraseology.  (2  Oreenl.,  93,  §  1 ;  Laws 
1801,  ch.  183  ;  1  R.  L.,  1813,  484.)  I  do  not  see,  indeed, 
that  there  is  any  difference  material  to  the  case.  The 
appellants'  counsel  supposed  he  had  discovered  in  the 
language  "unless  the  people  of  the  state  of  New-York 
have  or  shall  have  been  answered  by  force  and  virtue  of 
any  such  right  or  title  to  the  same,  the  rents,  revenues, 
issues  or  profits  thereof,  or  the  rents,  issues  or  profits 
of  any  manor  or  other  hereditaments  whereof  the  premises  in  ques- 
tion shall  be  part  or  pared  within  the  said  space  of  40 
years,"  a  principle  which  would  give  the  possessor  of  part 
of  a  manor,  claiming  title  to  the  whole,  the  benefit  of  the 
statute  in  respect  to  a  portion  of  it  of  which  he  had  not  pos- 
session. But  a  careful  reading  of  it  will  show,  that  it  is  the 
people  who  are  to  be  benefited  by  receiving  the  rents  of 
part  of  a  manor,  as  that  circumstance  will  enable  them  to 
avoid  the  bar  of  the  statute,  as  to  the  portions  in  respect  to 
which  they  have  been  kept  out  of  the  rents.  The  question 
then  is,  whether  the  appellants  can  invoke  the  protection  of 
the  statute  as  to  the  lot  in  question,  it  not  having  been  in 
actual  occupation  under  their  title  prior  to  the  year  1836 
The  tract  patented  was  far  too  large,  to  make  the  possession 
of  even  a  large  part  under  a  claim  and  color  of  title  to  the 
whole,  a  good  constructive  possession  of  the  parts  not  occu- 
pied, under  our  decisions.  {Jackson  v.  Woodruffs  1  Cow.,  286 ; 
Jackson  v.  Richards,  6  id.,  617 ;  Sharp  v.  Brandon,  15  Wend*, 
597.    See  also,  2  R.  S.,  294,  *&  10,  11.) 

Nor  do  I  think  the  right  given  by  the  leases  to  take  wood 
for  fuel  and  fencing  from  the  ungranted  lands,  or  the  other 
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acts  of  ownership  which  have  been  mentioned,  are  sufficient 
to  make  out  a  constructive  possession  of  this  lot.  But  there 
is  another  view  of  the  case  which  I  think  renders  the  statute 
applicable.  The  crown  of  England  conveyed  these  lands 
subject  to  the  payment  of  a  small  rent  in  kind.  This  rent 
was  claimed,  and  paid,  down  to  1806,  when  it  was  commu- 
ted, under  an  act  of  the  legislature,  by  the  payment  of  what 
was  considered  a  fair  equivalent.  (1  Webs.,  605,  §§  1,  et  seq.) 
This  rent  was  claimed  and  paid  as  well  for  the  unoccupied 
portions  of  the  land  as  for  the  parts  which  were  occupied. 
It  was  the  conventional  equivalent  between  the  parties  for 
the  whole  lands  patented.  It  accrued  annually,  and  if  not 
regularly  paid,  it  was  ultimately  liquidated  upon  the  basis 
of  an  annual  ground  rent  upon  a  grant  in  fee.  There  is  no 
evidence,  nor  any  reason  to  believe,  that  the  liability  to 
pay  it  was  ever  denied  or  questioned.  Neither  the  crown 
nor  the  people  were  ever  disseized  of  it.  The  relationship 
between  the  crown  and  the  people  on  one  side,  and  the 
patentees  and  their  successors  in  the  title  on  the  other,  con- 
tinued in  full  activity  until  the  quit  rent  was  finally  extin- 
guished. This  relationship  was  a  perpetual  admission  and 
agreement  that  the  parties  holding  under  the  patents  were 
in  the  possesion  and  enjoyment  of  the  subject  for  which  the 
quit-Tents  were  the  equivalent,  that  is,  of  the  actual  fruits 
and  profits  of  the  soil.  Its  existence  and  constant  recog- 
nition was  entirely  hostile  to  the  idea  that  the  grantors 
were  in  the  perception  of  anything  growing  out  of  the  land, 
except  what  had  been  secured  to  them  by  the  contract  con- 
tained in  the  grant.  It  concedes  that  the  patentees  and 
their  successors  were  constantly  enjoying  all  the  rights 
which  the  patents  professed  to  convey  to  them ;  and  they 
were  paying  to  the  grantors  and  their  successors  the  con- 
sideration for  such  enjoyment  by  them,  which  had  been 
stipulated  between  the  original  parties  to  the  grant.  The 
exception  which  the  people  now  set  up  is,  that  in  judgment 
of  law,  they  and  the  crown  of  England,  to  whose  rights 
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they  have  succeeded,  have  always  been  in  the  receipt  of 
the  rents  and  profits  of  this  lot.  This  is  made  out  by 
applying  the  principle,  that  unoccupied  lands  are,  in  law, 
considered  as  held  in  subordination  to  the  true  title.  Assu- 
ming that  the  patents  are  void,  it  is  argued  that  the  govern- 
ment was  always  legally  in  possession  of  this  unoccupied 
lot,  and  that  as  possession  draws  after  it  the  fruits  of  the 
land,  it  was  always  in  the  receipt  of  the  rents  and  profits. 
That  this  is  the  theory  upon  which  the  bar  of  the  statute 
is  answered  when  the  defendant  cannot  make  out  an  adverse 
possession,  The  People  v.  Arnold,  (4  Comst.,  508).  The 
statutes,  prior  to  the  revision  of  1830,  do  not  say  anything 
about  adverse  possession,  and  the  reason  why  that  was 
required  of  one  setting  up  the  statute,  was  that  otherwise 
the  land  was  deemed  to  be  held  in  subordination  to  the  true 
title.  The  owner  was  never,  therefore,  out  of  possession, 
but  was  constantly  in  the  receipt  of  the  rents  and  profits. 
It  was  upon  this  principle  that  it  was  held  by  this  court,  in 
the  case  just  referred  to,  that  a  plea  denying  that  the  title 
accrued  within  forty  years,  and  denying,  also,  the  receipt 
of  rents  and  profits  by  the  people  within  that  time,  was  a 
good  bar.  The  proof  in  this  case  would  establish  such  a 
plea.  It  is  true  the  people  have,  in  one  sense,  received  the 
rents  and  profits.  They  have  received  the  quit-rents ;  but 
the  statute  of  1788  requires  that  they  should  be  received 
"  by  force  and  virtue  of  such  right  and  title,"  that  is,  the 
right  and  title  asserted  in  the  action  which  is  sought  to  be 
barred.  The  title  by  which  the  quit-rents  were  received 
by  the  government  was  the  reservation  in  the  patent  which 
admitted  the  right  to  the  general  profits  to  be  in  the 
patentees.  The  title  sought  to  be  established  by  the  action 
is  not  the  title  to  the  rent,  which  was  never  questioned, 
but  the  general  and  absolute  title  to  the  land  in  hostility  to 
all  rights  under  the  patent.  The  distinction  referred  to  is 
as  old  as  the  days  of  Lord  Coke.  In  3  Inst.  (p.  188),  there 
is  an  able  commentary  upon  the  21.  James  I.,  ch.  2,  the  first 
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nullum  tempus  act,  which  in  the  particulars  under  considera- 
tion, as  in  most  others,  is  literally  the  same  with  our  act  of 
1788.  "  In  this  branch  of  the  act,"  he  says,  "  these  words 
(answered  by  force  and  virtue  of  any  such  right  and  title  to 
the  same,  the  rents,  revenues,  issues  and  profits  thereof), 
were  materially  added ;  for  otherwise  if  the  king  had  been 
answered  the  rents,  revenues,  &c.,  by  reason  or  pretext 
of  wardship,  primer  seisin,  extent  or  the  like,  it  might 
have  made  a  doubt  whether  such  an  answering  of  the  reve- 
nues, &c.,  had  been  within  the  act:  which  doubt  is  cleared, 
that  it  must  be  by  force  and  virtue  of  any  such  right  or 
title  whereby  the  king  impeacheth  the  state  of  the  subject"  In 
other  words,  he  must  have  been  answered  the  rents  and 
profits,  that  is,  have  received  them  by  the  right  and  title 
he  asserts  in  the  action ;  else  it  is  not  within  the  saving  of 
the  statute. 

It  is  well  settled  that  a  grantee  may  hold  adversely  to 
his  grantor.  (Blight's  Lessee  v.  Rochester,  7  Wheat.,  535; 
Osterhout  v.  Shoemaker,  3  Hxtt,  518  5  The  Propagation  Society 
v.  Pawlet,  4  Pet.,  506.) 

I  concede  that  an  adverse  possession  is  generally  essential 
to  enable  a  defendant  to  set  up  the  statute  in  an  action  by 
the  people,  as  well  as  where  it  is  brought  by  an  individual. 
(  The  People  v.  Arnold,  supra ;  The  People  v.  Livingston, 
8  Barb.,  253 ;  The  People  v.  Van  Rensselaer,  id.,  189 ;  La 
Frombois  v.  Jackson,  8  Cow.,  589. )  The  rule  is  absolutely 
necessary  to  protect  the  title  of  the  state  to  its  public  lands. 
Possession  being  an  act  of  great  notoriety,  it  is  required  to 
exist  before  the  statute  can  commence  to  run;  for  the 
reason  that  by  it  notice  is  conveyed  that  the  right  of  the 
state  is  questioned.  So  in  actions  between  individuals  there 
must  be  a  possession,  and  it  must  be  hostile  to  the  true 
owner,  before  the  statute  can  operate,  in  order  that  the 
owner  may  be  put  on  inquiry,  that  his  rights  are  challenged. 
Now  where  the  adverse  holding  is  under  a  grant  in  fact 
from  the  party  seeking  to  recover  the  land,  though  it  may 
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be  inoperative  in  law,  and  there  is  a  duty  to  be  annually 
performed  by  the  grantee  and  his  assigns  to  the  grantor,  aa 
a  consideration  of  the  grant,  and  this  duty  is  recognized  and 
performed  for  forty  years,  both  parties  being  actually  par- 
ticipant in  its  performance,  though  the  grantee  has  not 
taken  actual  possession  of  the  land,  it  seems  to  me  prepos- 
terous to  say  that  the  grantor  has  been  all  the  time,  in 
judgment  of  law,  in  the  possession  of  it  and  in  the  reception 
of  the  general  rents  and  profits.  On  the  contrary,  it 
appears  to  me  that  the  consent,  recognition,  payment  and 
reception  of  the  quit-rents  is  undeniable  evidence  that  as 
between  these  parties  the  possession  is  in  the  grantee ;  cer- 
tainly it  is  an  admission  that  it  is  out  of  the  grantors. 

Under  such  circumstances  the  actual  occupation  is  immar 
terial.  If  this  view  of  the  question  is  correct,  the  respon- 
dents were  barred  in  1800,  when  the  first  statute  commenced 
to  operate;  and  if  not  then,  certainly  in  1801,  when  the 
second  statute  was  passed ;  for  at  either  period  the  appellant 
could  allege  that  the  people's  title  had  not  accrued  within 
forty  years,  and  that  within  that  time  the  people  had  not 
received  the  rents  or  profits  of  the  land.  Since  the  extin- 
guishment of  the  quit-rents,  the  evidence  of  which  was  not 
objected  to,  and  which  was  prima  facie  sufficient  to  prove 
the  fact,  the  appellant  has  held  in  pursuance  of  the  implied 
assent  of  the  legislature,  which  has  done  no  act  impairing 
the  effect  of  that  transaction.  Whether  this  commutation 
of  the  rents  should  be  held  to  transfer  a  title,  assuming  that 
the  patents  were  originally  void,  or  not,  it  is  clearly  enough 
to  disprove  the  allegation  that  the  people  have  since  been 
in  the  reception  of  thfe  rents  and  profits  of  the  land. 

On  each  occasion  of  the  repeal  of  a  former  statute  of 
limitations  to  make  way  for  the  revised  one,  there  has  been 
a  saving  of  rights  accrued  under  such  repealed  statute. 
(Lauxo/1801,  cA.  189,  §1;  2  R. L.of  1813, 556 ;  2  R.  S., 
779,  §  5. )  Each  of  the  statutes  limiting  actions  by  the  state 
to  recover  lands,  prior  to  the  revision  of  1830,  contained  a 
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provision  in  effect  conferring  a  title  upon  the  party  having 
or  claiming  manors  or  lands  as  against  the  state  and  against 
certain  other  patentees.  I  am  of  opinion,  therefore,  that* 
whenever  the  parties  holding  under  these  patents  were  able, 
after  1800,  to  set  up  that  they  had  been  in  possession  of 
part  of  the  granted  lands,  claiming  the  whole,  for  forty 
years,  and  during  that  time  had  been  paying  and  the  state 
had  been  receiving  the  quit-rents  reserved  by  the  patents 
for  the  whole  land,  such  parties  established  a  title  as  against 
the  state  by  force  of  the  statute  of  limitations,  which  could 
not  be  questioned  except  by  the  accruing  of  a  new  title  by 
escheat  or  forfeiture,  or  a  reconveyance  to  the  people.  And 
this  defence  the  proprietors  of  the  patent  could  make  at 
any  time  after  the  act  of  1788  took  effect  until  1806,  when 
the  quit-rents  were  extinguished,  and  I  think  at  any  time 
before  this  action  was  commenced.  {SeeJachon  v.  Okzf 
8  Wend.,  440.) 

%I  have  said  that  the  evidence  of  the  extinguishment  of  the 
quit-rents  was  sufficient.  The  statute  (1  Webs.,  607,  §  6) 
declares  that  the  treasurer's  receipt  or  certificate  of  the 
payment  of  arrears  of  quit-rents,  and  of  the  commutation, 
countersigned  by  the  comptroller,  shall  be  a  good  discharge. 
The  paper  produced  was  the  comptroller's  certificate,  stating 
the  money  to  have  been  paid  to  the  treasurer,  and  contain* 
ing  the  matter  required  to  be  stated  in  the  one  which  was 
to  have  been  signed  by  the  treasurer.  The  quit-rent 
reserved  was  fifty  bushels  of  wheat ;  but  the  crown  bad 
afterwards  granted  the  manor  of  Claverack  out  of  the  lands 
which  were  comprised  in  the  patents  to  Eillian  Van  Rens- 
selaer, and  the  public  officers  concerned  in  the  commu- 
tation apportioned  the  fifty  bushels  of  wheat  between  the. 
manors,  charging  the  one  now  in  controversy  with  forty 
bushels ;  and  the  arrears  and  commutation  were  reckoned 
on  that  basis;  but  there  was  no  evidence  of  an  actual 
agreement  to  that  effect  between  the  proprietors  of  the  two 
Sel.— Vol.  V.  44 
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manors.  The  bill  of  exceptions  states  that  no  objection  was 
made  to  the  form  or  sufficiency  of  the  evidence,  nor  any 
question  raised  upon  the  -trial  or  argument  as  to  the  pay- 
ment of  or  commutation  for  the  quit-rents  on  the  whole 
manor ;  but  it  is  stated  that  the  cause  was  argued  as  if  such 
commutation  had  been  fully  proved.  After  this  it  is  too 
late  to  object  in  a  court  of  review  against  the  sufficiency  of 
the  evidence.  It  was  the  payment  of  the  arrears  and  com- 
mutation which  operated,  and  not  the  documentary  evidence 
of  it.  The  evidence,  prima  facie,  established  these  facts, 
and  if  the  documents  were  defective  in  form  or  any  prelimi- 
naries were  required  to  be  shown,  the  presumption  is  that 
the  defects  would  have  been  supplied  if  the  objection  had 
been  duly  taken.  The  principle  is  very  familiar.  In  the 
opinion  of  the  court  below,  it  is  said  that  if  the  commutation 
had  been  legally  established,  it  would  have  been  such  a 
recognition  of  the  title  as  would  have  precluded  the  state 
from  disputing  the  defendant's  title ;  but  that  operation  is 
denied  to  it  from  a  supposed  defect  in  the  evidence.  It  is 
clear  that  the  court  inadvertently  overlooked  that  part  of 
the  bill  of  exceptions  to  which  I  have  referred.  I  am 
inclined  to  agree  with  the  court  as  to  the  effect  of  the 
transaction;  but  not  having  examined  the  point  fully,  I 
prefer  to  put  the  case  on  the  other  grounds. 

I  am  of  opinion  also  that  the  colonial  act  of  May,  1691, 
which  was  approved  by  the  crown,  would  protect  the  appel- 
lants against  this  action  if  there  was  nothing  else  in  the 
case.  (Brad.  Laws,  7,  77 ;  see  also  a  transcript  of  the  act  in  8 
Barb.,  291.)  It  was  passed  subsequently  to  the  patent  of 
Governor  Dongan.  The  answer  to  this  defence  is :  First, 
that  the  act  did  not  undertake  to  confirm  individual  grants, 
but  only  charters  of  corporations ;  and  second,  that  it  was 
only  intended  to  prevent  the  government  established  at  the 
revolution  from  repudiating  the  acts  of  the  one  which  it 
superseded,  and  did  not  apply  to  defects  which  would  have 


ALBANY,  DECEMBER,  1858.  847 

The  People  against  Van  Rensselaer. 

avoided  the  grants  under  the  former  government.  ( 1. )  The 
most  prominent  object,  unquestionably,  was  to  ratify  corpo- 
rate and  municipal  grants;  but  I  think  the  language  is  large 
enough  to  embrace  and  that  it  was  intended  to  embrace 
royal  grants  of  land  to  individuals.  The  act  is  inartificially 
worded;  manors  were  supposed  to  be  corporations,  and 
under  that  name  it  was  intended  to  confirm  them.  "  All 
the  patents,  charters,  grants,  made,  given  and  granted,  and 
well  and  truly  executed  under  the  seal  of  this  province, 
constituted  and*  authorized  by  their  late  and  present  ma- 
jesties, unto  the  several  and  respective  corporations,  or 
bodies  politic  of  the  cities,  towns  and  manors9  and  also  to 
the  several  and  respective  freeholders  within  the  province," 
are  to  be  held  valid  against  their  majesties,  their  heirs  and 
successors.  (§1*)  The  second  section  ratifies  and  confirms 
the  charters,  patents  and  grants  aforesaid,  "  made,  given 
and  granted  as  aforesaid,  unto  all  and  every  the  several  and 
respective  corporations  or  bodies  politic  of  the  cities,  towns 
and  manors  ;  and  also  unto  all  and  every  the  respective  freeholders , 
their  heirs  and  assigns  forever"  The  intent  to  embrace 
grants  in  fee  to  individuals,  seems  to  me  to  be  nearly  as 
strong  as  language  could  make  it.  There  are,  extant, 
grants  to  the  freeholders  of  towns  as  a  sort  of  corporation 
(2  Wend.,  110),  but  these  could  not  have  been  intended,  for 
it  is  to  the  several  and  respective  freeholders  within  the 
province ;  and  then  it  is  not  to  their  successors,  as  in  these 
quasi  corporate  grants,  but  to  their  heirs  and  assigns  forever ; 
and  this  language  could  not  be  applied  to  any  subject  with 
which  I  am  acquainted,  except  the  grants  of\  land  to  indi- 
viduals. The  proviso  to  the  second  section,  which  declares 
that  the  act  shall  not  bar  any  person  or  persons  of  their  "  for- 
mer and  just  rights  to  any  house,  tract  or  parcel  of  land  within 
this  province,"  provided  they  make  their  claim  in  five  years ; 
and  the  saving  of  the  rights  of  idiots,  minors,  persons  non 
compos  mentis,  and  beyond  the  seas,  strongly  confirms  this 
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construction.  (2.)  That  the  act  was  suggested  by  the 
change  of  dynasty  effected  by  the  revolution  of  1688,  is 
undoubted;  and  one  object  may  have  been  to  prohibit 
the  new  reigning  house  from  revoking  the  grants  of  its 
predecessors;  though  there  was  no  pretence  that  James 
was  an  usurper,  and  the  revolution  did  not  proceed  upon 
that  ground.  But  the  principal  thing  to  be  provided 
against  was  the  disturbing  of  chartered  and  vested  rights 
under  color  of  law.  This  is  shown  by  the  non  obstante 
clause*  The  charters,  patents,  &c.,  are  to  be  deemed  valid, 
"  notwithstanding  of  the  want  of  forms  in  the  law,  or  the  non- 
feasance of  any  right,  privilege  or  custom,  which  ought  to 
have  been  done  heretofore  by  their  constitutions  and  direc 
tions  contained  in  their  respective  charters,  patents  and 
grants  aforesaid."  The  reign  of  James  II.  was  memorable 
for  writs  of  quo  warranto,  scire  facias  and  for  judgments  of 
ouster,  and  of  repeal  of  letters  patent,  rendered  by  judges 
who  complied  too  readily  with  the  temper  of  the  times  and 
the  wishes  of  the  monarch.  (2  Macaulay's  Hist.,  311.)  The 
statute  in  question  was  designed  to  secure  the  corporate 
and  individual  rights  which  the  people  of  this  colony  derived 
from  royal  charters  and  grants,  against  all  such  arbitrary 
and  corrupt  proceedings,  which,  for  anything  which  was 
known,  might  be  resumed  by  the  new  or  by  some  future 
government.  It  was  a  time  for  obtaining  new  guaranties 
for  personal  and  proprietary  rights,  and  the  colonies  were 
allowed  to  participate  in  this  new  order  of  things.  The 
patent  being  confirmed  by  an  act  of  the  legislature,  ap- 
proved by  the  crown,  was  no  longer  liable  to  be  set  aside 
by  the  courts  for  want  of  form,  or  for  non-user  of  privileges 
or  breach  of  the  conditions  contained  in  it,  or  any  other 
alleged  illegality.  If,  therefore,  this  patent  were  void  for 
the  reasons  which  have  been  urged,  it  was  ratified  and  con* 
firmed  by  this  act  of  the  colonial  legislature,  and  cannot 
now  be  impeached. 


ALBANY,  DECEMBER,  1^53.  349 

The  People  against  Clarke. 

Upon  the  whole  case,  I  do  not  think  there  was  any 
ground  for  maintaining  this  action,  and  am  of  opinion  that 
the  judgment  of  the  supreme  court  ought  to  be  reversed. 

The  whole  court  concurred. 

Judgment  reversed. 


The  People  against  Clarke. 

To  an  action  by  the  people  for  the  repeal  of  royal  letters  patent  dated  in  1787, 
granting  land  in  the  province  of  New- York,  on  the  ground  that  the  patent 
was  obtained  by  fraud  discovered  since  the  issuing  thereof,  and  also  on  the 
ground  of  breach  of  conditions  by  the  grantees,  the  statute  of  limitations 
of  1788,  ch.  48,  reenacted  in  the  revision  of  1801,  ch.  189,  is  applicable. 

Id  such  an  action  the  defendant  is  entitled  to  costs  if  be  prevails ;  and  an  extra 
allowance  may  be  made  on  sufficient  facts  shown. 

Complaint  under  the  Code,  filed  by  L.  S.  Chatfield, 
attorney-general,  on  the  31st  day  of  October,  1849.  The 
relief  sought  was  the  repeal  of  certain  letters  patent,  dated 
November  19,  1737,  in  the  reign  of  George  II.,  under  -the 
great  seal  of  the  province  of  New- York,  tested  in  the  name 
of  and  signed  by  George  Clarke,  lieutenant-governor,  for 
twenty-five  thousand  four  hundred  acres  of  land  in  Albany 
county,  southward  of  the  Mohawk  river  and  westward  of 
Schoharie  river,  to  William  Corry  and  twelve  other  persons, 
their  heirs  and  assigns.  This  grant  was  subject  to  the  pay- 
ment of  two  shillings  and  sixpence  for  every  hundred  acres 
of  land,  and  conditioned  that  a  certain  portion  should  be 
pat  under  cultivation  in  three  years,  and  that  a  certain 
number  of  settlers  should  be  established  upon  the  tract  in 
seven  years  from  the  date  of  the  grant. 

The  complaint  sets  out  the  petition  of  William  Corry  to 
the  lieutenant-governor,  for  the  grant  of  one  hundred  thou- 
sand acres  of  land ;  the  proceedings  of  the  colonial  council. 
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upon  whose  advice  and  consent  the  lieutenant-governor  was 
intrusted  with  the  power  of  granting  crown  lands,  whereby 
they  advised  and  consented  to  the  grant ;  and  that  a  warrant 
of  survey  was  thereupon  issued  to  the  lieutenant-governor, 
surveyor-general  and  receiver-general,  as  commissioners  for 
setting  out  all  lands  to  be  granted  in  the  province ;  that 
they  reported  a  survey  of  the  tract  described  in  the  patent, 
and  that  thereupon  the  lieutenant-governor  issued  the 
patent.  It  alleges  that  the  patent  was  procured  by  fraud, 
which  the  plaintiffs  have  discovered  since  the  issuing  of  the 
patent,  viz.,  that  the  patentees,  except  Corry,  were  trustees 
for  Corry  and  for  the  lieutenant-governor  himself,  and  that 
they,  soon  after  the  patent  was  granted,  released  to  Corry ; 
that  by  an  agreement  between  Corry  and  Clarke,  the 
lieutenant-governor,  made  before  the  patent  was  issued, 
the  latter  was  to  be  at  half  the  expense  of  surveying  the 
lands  and  obtaining  the  patent,  and  to  have  one-half  of  the 
lands,  and  that  Corry  released  such  half  to  Clarke ;  that 
certain  representations  contained  in  the  petition  of  Corry, 
to  the  effect  that  he  had  made  arrangements  with  Irish 
emigrants  to  come  out  and  settle  the  lands,  were  false  and 
fraudulent;  that  the  patentees,  except  Corry,  had  no 
interest  in  or  intention  to  settle  the  lands,  and  their  names 
were  fraudulently  used;  that  the  interest  of  Clarke  was 
fraudulently  concealed  from  the  members  of  the  council, 
and  that  it  was  by  these  fraudulent  means  that  the  council 
were  induced  to  concur  in  the  grant ;  all  which  proceedings, 
it  is  averred,  were  a  fraudulent  device  on  the  part  of  Cony 
and  Clarke  to  procure  the  grant,  and  to  evade  certain 
restrictions  which  forbade  the  granting  of  more  than  two 
thousand  acres  of  crown  land  to  one  person.  The  order  of 
the  council  and  the  report  of  the  commissioners,  as  set  forth 
in  the  complaint,  both  state  that  the  twelve  patentees, 
except  Corry,  were  persons  named  and  appointed  by  Corry 
as  trustees  for  his  use.  The  complaint  states  that  the 
plaintiffs  have  recovered  possession  of  Cony's  half  of  the 
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patented  land,  and  that  the  defendant  Clarke,  a  descendant 
of  the  lieutenant-governor,  possesses  and  claims  to  own 
the  part  which  Cony  released  to  his  ancestor,  the  said 
lieutenant-governor,  and  is  tenant  of  a  part  of  said  lands. 
The  prayer  is,  u  that  unless  the  defendant  shall  show  good 
cause  to  the  contrary,  the  letters  patent  may,  by  reason  of 
the  premises,  be  adjudged  to  have  been  and  to  be  void,  and 
be  vacated  and  annulled,  and  the  record  canceled,  with 
costs  of  suit." 

The  defendant  put  in  an  answer  denying  in  detail  and 
specifically  the  material  matters  stated  in  the  complaint,  and 
showing  title  in  himself  by  deeds  and  devises  under  the 
lieutenant-governor  for  one-half  of  the  lands,  the  immediate 
title  of  the  defendant  being  a  devise  from  his  father ;  and 
he  also  set  up  the  statute  of  limitations,  as  follows :  "  That 
no  right  or  title  to  the  twelve  thousand  seven  hundred  acres, 
devised  to  the  defendant  as  aforesaid,  or  any  part  thereof, 
has  accrued  to  the  plaintiffs  within  the  space  of  forty  years 
before  the  commencement  of  this  suit ;  and  that  neither 
the  plaintiffs,  nor  those  under  whom  they  claim,  have 
received  the  rents  or  profits  of  said  land  or  of  any  part 
thereof  within  the  said  space  of  forty  years,  and  that  no 
verdict,  judgment  or  decree  whatever  in  any  court  of  record, 
or  in  any  other  court,  has  been  given  for  said  land  or  any 
part  thereof  in  favor  of  the  said  plaintiffs,  or  of  any  patentee 
or  grantee  of  the  said  plaintiffs,  his  heirs  or  assigns,  within 
the  space  of  forty  yeare,  but  on  the  contrary,  the  defendant 
avers  that  during  the  whole  of  s^d  space  of  forty  years 
before  the  commencement  of  this  suit,  and  ever  since,  the 
defendant  and  hio  father  ( under  whose  will  the  defendant 
claims  title),  and  those  deriving  title  from  the  defendant, 
have  respectively  been  in  the  uninterrupted,  exclusive  and 
actual  possession  and  enjoyment  of  said  lands,  and  have 
received  the  tents,  issues  and  profits  thereof,  claiming  in 
good  faith  to  own  and  be  seized  of  the  said  lands,  and  all 
the  hereditaments  thereunto  belonging,  in  fee,  adversely  to 
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the  said  plaintiffs  and  to  every  person  whatever."  The 
defendant  also  set  up  the  payment  and  commutation  of  the 
quit-rents  under  an  act  of  the  legislature,  and  certain  other 
matters  not  material  to  be  stated. 

The  attorney-general  replied  to  the  matters  set  up  in' the 
answer,  except  the  defence  of  the  statute  of  limitations, 
and  to  that  part  he  demurred,  on  the  ground  that  the  mat- 
ters set  up  did  not  constitute  a  defence  to  the  matters 
alleged  in  the  complaint. 

The  issue  of  law  thus  joined  was  argued  at  a  special 
term  in  Montgomery  county,  in  December,  1850,  before 
Mr.  Justice  Cadt,  who  ordered  judgment  for  the  defendant 
(10  Barb.,  120),  and  this  judgment  was  affirmed  by  the 
general  term  of  the  fourth  district,  and  an  order  was  made  for 
an  extra  allowance  of  expenses  to  the  amount  of  $13  00. 
(11  Barb.,  337.)  Judgment  for  the  defendant  was  per- 
fected.   The  people  appealed  to  this  court. 

John  Van  Buren  for  the  appellants. 

I.  The  people  of  the  State  of  New- York  succeeded  by 
the  revolution  to  all  the  rights  of  the  crown  of  Great  Britain 
which  are  consistent  with  our  form  of  government,  and  the 
patent  sought  to  be  vacated  derives  all  its  validity  from 
them.  They  being  the  owners  of  all  the  lands  within  their 
territorial  limits  which  have  not  been  legally  granted,  and 
all  such  lands  being  held  from  them  as  the  sovereign, 
they  have  the  unquestionable  right  to  institute  legal  pro- 
ceedings to  test  the  validity  of  grants  within  the  state  made 
by  the  crown  of  Great  Britain.  ( Wendell  v.  The  People, 
8  Wend.,  183 ;  1  R.  S.,  718,  $  1. )  1.  The  provisions  of  the 
Code  ($  433)  authorize  the  proceedings  instituted  in  this 
case.  2.  Independent  of  §  433,  the  people  have  the  right 
which  the  crown  possessed,  to  institute  this  equitable  pro- 
ceeding to  vacate  these  letters  patent.  (Attorney- General 
v.  Vernon,  1  Vern.,  277,  383;  2 R.  S.,  578,  §  12;  3  id.,  693, 
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Ued.;  3  id.,  787,  2d  ed.,  Rev.  Notes;  10  John.,  23;  12  id.$ 
77 ;  1  Greeni.  Laws,  61,  $  14.) 

II.  The  answer  demurred  to  sets  forth  bo  legal  defence 
,  to  the  action.  1.  It  sets  up  an  adverse  possession,  which 
cannot  be  had  or  taken  against  the  people.  (3  Bl.  Com., 
257 ;  Comyn's  Dig.,  Prerogative,  D,  71 ;  Bac.  Abr.,  Prerogar 
tive,  E9  6 ;  Co.  Liu,  277 ;  Jackson  v.  Winshw,  2  John.,  83 ; 
Owen  v.  Lucas,  1  Brevard,  519 ;  Wrightv.  Swan,  6  Porter,  84 ; 
Child*  v.  Clark,  4  Bibb,  554 ;  Horlock  v.  Jackson,  3  Brev., 
254 ;  Jackson  v.  Gumaer,  2  C010.,  552 ;  Hill  v.  I)yer,  3  OreenL, 
441 ;  &fc£e*  v.  Dawes,  4  Mason,  268 ;  2%c  People  v.  Arnold, 
4  Comst.,  508.)  2.  No  adverse  possession  of  the  lands 
covered  by  this  patent  can  be  a  defence  to  a  proceeding 
instituted  simply  to  vacate  the  letters  patent.  The  allega- 
tions made  in  the  answer  to  show  such  possession  are 
obviously  inapplicable  as  an  answer  to  the  facts  stated  in 
the  complaint.  3.  There  is  no  statute  of  limitations  which 
bars  the  proceedings  instituted  in  this  case.  (Bledsoe  v.  Doe 
ex  dem.  Little,  4  How.,  Miss.,  13 ;  United  States  v.  Hoar,  2 
Mason,  311 ;  AngeU  on  Lim.,  369, 370, 371. )  The  75th  section 
of  the  Code,  which  was  relied  on,  does  not  affect  this  pro- 
ceeding. (1.)  The  words  are,  "  The  people  trill  not  sue." 
This  is  not  a  prohibition.  (2.)  This  is  not  a  suit;  the 
words  "  suit"  and  "  action"  have  always  been  confined  to 
proceedings  at  law.  Until  the  Revised  Statutes  there  was 
no  statute  limiting  the  time  for  commencing  proceedings  in 
equity,  where  the  case  was  one  of  exclusive  equitable  juris- 
diction, and  that  provision  did  not  apply  to  the  people. 
(3  R.  S.,  705,  eh.  2.)  (3.)  This  is  not  a  suit  "  for  or  in 
respect  to  any  real  property,  or  the  issues  or  profits  thereof." 
It  ia  a  bill  to  vacate  the  letters  patent.  It  neither  claims 
nor  recovers  the  lands,  or  the  rents,  issues  or  profits  thereof. 
(4.)  The  77th  section  of  the  Code  shows  that  the  75th 
section  does  not  bar. this  proceeding.  An  argument  to 
sustain  a  defence  under  the  75th  section  must  go  the  length 
of  holding  that  forty  years'  possession  of  land  under  a  void 

Sel.— Vol.  V.  45 
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patent  bars  all  proceedings  by  the  people  to  recover  it. 
Yet  the  77th  section  gives  a  right  of  action  twenty  years 
after  the  patent  conveying  it  is  declared  void,  which  may 
be  after  a  possession  of  sixty  years  or  more. 

Richard  Cooper  and  N.  Hill,  Jr.,  for  the  respondent. 

I.  The  plaintiffs  never  had  any  title  to  the  lands  men- 
tioned in  the  complaint;  and  for  more  than  forty  years 
before  the  commencement  of  the  action  the  defendant  and 
those  under  whom  he  claims  had  been  in  the  exclusive  pos- 
session, taking  the  rents  and  profits,  and  claiming  to  hold 
adversely  to  the  plaintiffs  and  every  person  whatever; 
therefore  the  action  is  barred  by  the  statutes  of  limitation 
of  1788  and  1801.  ( The  People  v.  Arnold,  4  Comst.,  508.) 

1.  The  first  part  of  §  1  of  the  statute  of  1788  (2  Jones  $ 
Varick's  Laws  ofN.  Y.,  260)  bars  the  remedy  of  the  people. 

2.  The  next  division  of  the  same  section  transfers  any 
rights  they  might  have,  by  declaring  that  all  persons  shall 
quietly  and  freely  have,  hold  and  enjoy,  &c,  as  against  the 
people.  A  similar  provision  in  the  statute  of  James  I.  is 
said  by  Lord  Coke  to  establish  the  "  state  of  the  subject" 
(3  Inst.,  189,  190.)  3.  It  lastly  establishes  the  right  of  the 
citizen  as  against  the  grantees  of  the  people  claiming  by 
virtue  of  letters  patent  made  on  suggestion  of  concealment, 
Ac,  when  no  verdict,  judgment  or  decree  shall  have  been 
rendered  as  therein  stated.  This  part  of  the  statute  has  no 
application  to  a  suit  brought  by  the  people  themselves.  A 
similar  provision  in  the  statute  of  James,  Lord  Coke  says, 
was  intended  to  " secure  the  subject  against  the  subject" 
(3  Inst*,  190. )  For  what  is  meant  by  grants  made  on  sug- 
gestion of  concealment,  or  wrongful  detaining,  or  defective 
title,  see  3  Inst.,  189;  Bur.  Law  Diet.,  Concealers;  Jacobs' 
Law  Diet.,  same  tit. ;  ComyiCs  Dig.,  tit.  Prerogative,  D,  65.  4. 
Under  this  act,  the  right  to  the  lands  in  question  became 
vested  on  the  1st  of  January,  1800.    A  repeal  of  the  statute 
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would  not  have  divestefd  the  right.  ( Smith's  Com.  on  Stat.,  679, 
880,  895,  896  ;  6  Crunch,  87, 135 ;  9  id.,  43, 52,  53 ;  1 HtU, 
324,  335,  336 ;  1  How.  Miss.  R.,  183 ;  3  N.  Hamp.  R.,  473.) 
5.  The  statute  of  1801  (1JR.  L.,  562)  is  less  incumbered  with 
words,  but  reenacts  substantially  the  provisions  of  the  act 
of  1788.  If  defendant's  title  reached  no  farther  back  than 
the  date  of  this  statute,  it  would  have  become  a  vested 
one  by  force  of  its  provisions  in  1841.  (  The  People  v.  Arnold, 
4  Comst.,  508. )  In  point  of  fact,  it  was  more  than  forty 
years  old  when  the  statute  was  enacted,  and  became  vested 
under  it  as  soon  as  it  took  effect.  6.  These  statutes  have 
no  saving  clause  whatever.  The  bar  to  all  claims  of  the 
people  is  absolute  and  unqualified,  and  subject  to  no 
exception.  (24  Wend.,  587,  603 ;  20  John.,  33, 45,  67 ;  Beck- 
ford  v.  Wade,  17  Ves.  Jr.,  88,  91.)  Their  purpose,  as 
clearly  expressed  in  the  language,  is  to  secure  to  the  citizen, 
who  has  been  in  possession  and  received  the  rents  and 
profits  for  forty  years,  a  right  to  the  unmolested  enjoyment 
of  his  estate  as  against  the  people. 

II.  The  operation  of  the  statutes  of  1788  and  1801  on  the 
rights  of  the  defendant  is  not  affected  in  any  way  by  the 
provisions  of  the  Revised  Statutes  or  of  the  Code.  1.  2  R.  S., 
300,  §  45,  enacts  that  the  previQus  provisions  (including 
those  in  respect  to  suits  by  the  people)  shall  not  apply  to 
cases  where  the  right  of  action  shall  have  then  accrued, 
but  that  they  shall  remain  subject  to  the  laws  then  in 
force.  (17  Wend.,  313;  3  Paige,  409.)  2.  Section  77  of 
the  Code,  which  repeals  the  provisions  of  the  Revised 
Statutes,  declares  the  same  thing. 

III.  The  position  taken  by  the  other  side,  that  the  statutes 
of  1788  and  1801  do  not  apply  to  suits  in  equity,  is  wholly 
untenable.  1.  The  language  of  the  statutes  is  very  compre- 
hensive, embracing  all  suits  or  proceedings,  in  all  courts. 
The  duty  of  giving  them  effect  is  obligatory  upon  every  court, 
without  distinction.  (3  Inst.,  188;  Bedford  v.  Wade,  supra; 
20  Johns.,  33,  45,  47 ;  24  Wend,,  587,  603,  fyc.)    The  words 
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"  sue  or  implead,"  which  are  used  in  the  act  of  1801,  are 
of  themselves  comprehensive  enough  to  include  suits  in 
equity.  (3 Inst.,  188;  Co.  Lk.,  291,  a;  6  Wheat.,  264,  Sfc, 
10  Paige,  517.)  2.  The  right  given  by  the  statutes,  viz., 
that  of  freely  and  quietly  holding  and  enjoying  one's  estate, 
can  be  invaded  as  well  through  the  agency  of  a  court  of 
equity  as  that  of  a  court  of  law.  By  this  construction, 
therefore,  the  great  and  beneficial  object  of  the  statutes 
would  be  defeated  whenever  the  sovereign  chose  to  proceed 
in  equity.  The  king,  by  his  prerogative,  can  sue  in  any 
court  he  pleases.  He  might,  therefore,  in  equity,  at  any 
time  set  aside  his  grants.  (1  Dan.  Ch.  Prac.,  4 ;  4  Inst.,  17 ; 
Comyn's  Dig.,  tit.  Prerogative,  D,  85 ;  Bacon's  Abr.,  Preroga- 
tive, Ef  7.) 

IV.  The  proposition  of  the  plaintiffs,  that  as  the  pro- 
ceeding here  is  merely  to  vacate  a  patent,  and  not  to  dis- 
possess the  defendant,  it  is  not  a  suit  "for  or  in  respect  to 
lands,  tenements  or  hereditaments,"  is  equally  groundless.  1. 
If  a  patent  granting  lands  concern  them,  so  must  a  suit  to 
annul  it.  2.  Plaintiffe  seek  to  overthrow  the  title  of  defen- 
dant and  establish  their  own.  3.  The  right  of  possession 
follows  the  title.  4.  The  act  of  1788  says  .the  people  will 
not  make  any  title,  claim,  &c.  5.  That  of  1801  says 
they  will  not  stte  by  reason  of  any  right  or  title  they  may 
have.  6.  The  tenants  of  defendant  could  attorn  to  plaintiffs 
if  judgment  should  be  given  in  their  favor.  (1  R.  S.,  744, 
§  3.)  Plaintifis  could,  also,  sell  the  lands.  7.  Hereditaments 
are  among  the  subjects  enumerated,  in  respect  to  which  no 
suit  shall  be  brought ;  and  title  to  land  is  a  hereditament. 

V.  The  further  position  of  plaintiffs,  that  as  the  patent  is 
alleged  to  have  been  obtained  by  fraud,  the  statutes  do  not 
apply,  has  nothing  in  it.  1.  The  bar  is  absolute,  with  no 
exception  as  to  fraud  or  anything  else,  and  depends  simply 
on  the  facts  of  possession,-  and  taking  the  rents  and  profits. 
(4  Gomt.,  508 ;  24  Wend.,  587,  $t. ;  4  Humph.,  312 ;  9  How. 
U.  S.  R.,  522,  529;  3  Murphy,  115;    Martin  f  Terger9 
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361 ;  2  Munf.,  511 ;  20  John.,  33,  45,  46,  47 ;  17  Vesey,  Jr., 
88,  91.)  2.  The  proposition  under  consideration  is  founded 
on  a  rule  of  equity,  by  which  that  court,  in  applying  the 
statute  by  way  of  analogy,  have  limited  its  operation.  As 
in  these  cases  the  court  was  not  within  the  letter  of  the 
act,  it  exercised  a  discretion  in  applying  it.  (2  Schoales  fy 
Lefroy,  629;  20  John.,  47;  24  Wend.,  595.)  Here,  all  dis- 
cretion is  precluded,  for  the  act  applies  to  all  courts.  (5 
Wend.,  30 ;  17  id.,  202 ;  and  cases  above  cited. ) 

VI.  If  the  words  of  the  statutes  under  consideration  did 
not  include  courts  of  equity,  and  this  is  to  be  taken  as  an 
equitable  proceeding,  the  statutory  bar  would  still  be  effec- 
tual against  the  claims  of  the  plaintiffs.  1.  When  a  court 
of  law  and  of  equity  have  concurrent  jurisdiction,  and 
there  is  a  legal  as  well  as  an  equitable  remedy  in  respect  to 
the  subject  matter  of  the  action,  the  statute  governs.  (24 
Wend.,  587;  1  Paige,  100;  20  John.,  584;  16  Wend.,  476; 
7  John.  Ch.,  113,  118,  Sp.;  12  Peters,  32;  2  Sch.  Sf  Lef., 
629,  630,  633  ;  2  Story's  Eq.  Jvr.,  982,  %  1520 ;  3  Murphy, 
115 ;  1  Bali  SfBeat^  166 ;  1  Sch,  SfLef.,  413,  435 ;  Martin 
Sf  Terger,  361.)  2.  There  always  was  a  legal  remedy  to 
vacate  letters  patent,  viz.,  scire  facias.  (4  Inst.,  72,  88; 
Bacon's  Air.,  Scire  Facias,  C.  3 ;  Comyn's  Dig,  tit.  Patent, 
F,  2,  3,  4,  5,  6 ;  id.,  tit.  Courts,  B,  1 ;  id.,  tit.  Chancery,  C, 
1.)  One  cause  of  action  set  forth  is  for  a  forfeiture,  which 
is  purely  legal.  3.  By  the  Revised  Statutes  a  scire  facias 
to  vacate  letters  patent,  for  certain  causes,  including  those  set 
forth  in  the  complaint,  issued  out  of  the  supreme  court. 
(2  R.  S.,  578,  §  12.)  Scire  facia*  is  now  abolished,  and 
an  action  under  the  Code  substituted,  for  all  the  causes  of 
action  named  in  the  Revised  Statutes.  ( Code,  §  433.)  There- 
fore, conceding  that  the  complaint  alleges  grounds  of  equi- 
table jurisdiction,  it  is  impossible  to  say,  from  the  form  or 
the  purposes  of  the  action,  whether  it  be  legal  or  equitable. 
So  grave  a  question  as  the  application  of  the  statute  cannot, 
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certainly,  depend  on  what  the  attorney-general  chooses  to 
call  this  proceeding. 

VII.  The  ground  on  which  courts  of  equity,  when  deciding 
a  matter  of  pure  equity,  have  excepted  fraud  from  the 
operation  of  the  statute,  is  that  it  had  been  secretly  com- 
mitted or  concealed ;  but  in  such  cases  they  have  done  no 
more  than  to  allow  a  party  to  sue  within  the  time  of  the 
legal  limitation  after  the  discovery  of  the  fraud  or  the  pos- 
session of  the  means  of  discovery.  (2  Sch.  SfLef.,  634;  7 
John.  Ch.,  122;  3  Murphy,  583,  589,  593;  20  John.,  45; 
6  Wheat.,  497;  Arigell  on  Limitation,  210.)  1.  Here  the 
alleged  fraud,  from  its  nature  and  the  adverse  possession  of 
the  land  by  Governor  Clarke  and  those  claiming  under' him, 
could  not  have  been  long  concealed.  (3  Murphy,  583,  589, 
593.)  2.  Governor  Clarke's  interest  in  the  patent  was 
openly  declared  by  his  withdrawing  from  the  council.  That 
he  was  interested  in  patents,  issued  while  he  was  in  office, 
was  notorious.  (2  Smith's  Hist,  of  N.  T.,  68,  Hist.  Soc.ed.) 
3.  That  Corry's  associates  were  merely  trustees,  was  avowed 
and  known  at  the  time.  4.  In  the  case  .of  a  direct  technical 
.trust,  of  which  equity  has  exclusive  cognizance,  if  the 
trustee  openly  disclaim  the  trust,  and  hold  adversely  (a 
fraudulent  and  dishonest  act),  the  cestui  que  trust  will  be 
barred  by  lapse  of  time.  (7  John.  Ch.,  113,  123,  124,  125; 
2  Story's  Eq.  Jur.,  985,  986. )  5.  There  is  no  allegation  in 
the  complaint  of  concealment,  or  want  of  knowledge,  or 
of  any  excuse  for  the  long  delay  in  bringing  the  suit.  This 
was  necessary.  (7  Paige,  197,  198;  24  Wend.,  595;  2  Sch. 
Sf  Lef.,  635,  636 ;  Story's  Eq.  PL,  $  503 ;  1  How.,  161, 167 ; 
1  Edw.  Ch.  R.,  323.)  For  the  rule  in  respect  to  construc- 
tive trusts,  originating  in  an  act  of  fraud,  see  3  John.  Ch.,  216, 
and  cases  cited;   17  Ves.  Jr.,  88,  97;  4  John.  Ch.  R.,  316.) 

Other  questions  were  discussed  by  counsel,  but  as  they 
were  not  passed  upon  by  the  court,  the  arguments  are 
omitted. 
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Dbnio,  J.  With  a  view  of  coming  immediately  to 
the  question  arising  under  the  statutes  of  limitation,  I 
shall  avoid  the  discussion  of  several  questions  which  have 
been  elaborately  argued  at  the  bar,  but  which,  in  the 
view  I  have  taken  of  the  case,  are  not  absolutely  neces- 
sary to  be  determined  in  order  to  decide  it.  I  shall  not 
inquire,  therefore,  whether  the  several  matters  alleged  in 
the  complaint  as  fraudulent  suggestions  or  concealments 
of  material  facts  are  in  their  nature  sufficient  to  avoid  a 
patent  granted  subject  to  quit-rents  and  conditions  for  the 
settlement  of  the  land,  nor  whether  the  fact  that  the  alleged 
fraud  was  committed,  if  at  all,  at  a  period  so  remote  that 
no  testimony  now  extant  could  be  expected  to  be  found 
to  explain  the  transaction,  if  susceptible  of  explanation ; 
nor  whether  the  act  of  1830  (Laws  of  1830,  404,  ch.  323), 
by  which  "  the  right  reserved  to  the  state  of  vacating  the 
grants  made  by  patent  founded  upon  the  condition  that 
actual  settlements  should  be  made  within  the  period  men- 
tioned in  the  patents,"  was  released  by  the  legislature, 
applies  to  grants  made  by  the  crown  before  the  revolution, 
or  is  confined  to  such  as  were  subsequently  granted  by  the 
state.  For  the  same  reason  I  shall  reserve  a  final  opinion 
upon  the  important  question,  whether  the  people  of  this 
state,  by  the  revolution  and  the  constitutional  and  statutory 
provisions  of  that  period,  succeeded  to  any  rights  which  the 
crown  may  have  possessed,  of  applying  to  the  courts  to 
vacate  this  grant  on  account  of  fraud.  It  is  conceded  that 
the  patent  was  not  void,  but  only  voidable.  (Jackson  v. 
Laivton,  10  John*,  23;  Jacfoon  v.  Hart,  12  id.,  77;  The 
People  v.  Mauran,  5  Denio,  389.)  The  title  to  the  land, 
therefore,  passed  to  the  patentees.  The  statute  affirming 
the  transmission  of  the  rights  of  the  English  government 
to  the  people  of  this  state,  declares  the  transfer  to  be  of 
"  all  messuages,  lands,  tenements  and  hereditaments,  and 
all  rents,  royalties,  franchises,  prerogatives,  privileges, 
escheats,  forfeitures,  debts  due,  duties  and  services."  (1 
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Greenly  31,  %  14.)  None  of  these  words  seem  entirely 
appropriate  to  describe  a  right  of  action  like  this.  The 
36th  section  of  the  constitution  of  1777  declares  that  nothing 
therein  contained  shall  be  construed  to  affect  any  grants  of 
land  made  by  the  authority  of  the  king,  prior  to  the  14th 
day  of  October,  1775*  The  learned  justice  of  the  supreme 
court,  whose  able  opinion  in  this  case  we  are  reviewing,  a 
most  respectable  authority  upon  questions  of  title  to  land 
depending  upon  ancient  grants,  has  declared  that  this  pro- 
vision of  the  constitution  •  has  always  been  regarded  as 
confirming  the  royal  patents  granted  before  the  revolution. 
It  was  this  constitution  which,  as  respects  this  state,  dis- 
solved the  former  political  institutions  by  which  the  colony 
was  governed,  and  organized  the  new  sovereignty;  and  it 
is  not  a  forced  exposition  of  the  provision  to  hold  that  it 
was  intended  to  withhold  from  the  government  about  to  be 
created  the  right  to  affect  or  impair  the  grants  of  its  prede- 
cessor. If  in  connection  with  this  consideration  we  look  at 
the  provisions  of  the  statutes  recognizing  the  right  of  the 
state  to  the  quit-rents  and  furnishing  a  system  for  their 
collection,  and  afterwards  for  their  commutation,  it  will  be 
difficult  to  maintain  that  such  a  suit  as  this  is  consistent 
with  any  fair  construction  of  the  acts  of  the  first  convention 
and  of  the  early  legislatures  upon  these  patents.  But,  as 
before  remarked,  it  is  intended  to  pass  over  this  branch  of 
the  case  without  expressing  a  definite  judgment  upon  it. 
The  statutes  of  limitation  which  bear  upon  this  case  are 
those  of  1788  aad  1801.  (%/.  of  1788,  ch.  43,  2  Gretnl., 
93;  Stat,  of  1801,  ch.  189,  \  Webtt.,  619.)  THe  act  last 
referred  to  was  not  revised  in  1813,  but  continued  the  law 
until  the  revision  of  1830.  The  new  statute  of  limitations 
then  passed  was  prospective,  and  does  not  apply  to  any 
case  where  the  right  of  action  had  accrued  prior  to  its  pass- 
age. (2  R.  S.,  300,  §  45 ;  McCormick  v.  Barnum,  10  Wend., 
104;  Van  Hook  v.  Wkklock,  3  Paige,  416;  Cole  v.  Irvine, 
6  Hill,  634.)    The  cases  where  the  right  of  action  had 


ALBANY,  DECEMBER,  1858.  861 

The  People  agairut  Clarke. 

previously  accrued  were  to  remain  subject  to  the  laws  then 
in  force.  So  again  when  the  Code  of  Procedure  came  to 
supersede  the  statute  of  limitations  passed  in  1830,  there 
was  a  similar  exception  as  to  rights  accrued,  which  were 
left  to  be  governed  by  the  antecedent  provisions.  (§73.) 
These  two  acts  of  limitation  must,  therefore,  be  laid  out  of 
the  case.  The  right  to  impeach  the  patent  for  fraud  accrued 
at  the  time  it  was  issued,  and  the  breach  of  the  condition 
as  to  cultivation  and  settlement  took  place,  at  farthest,  at 
the  expiration  of  seven  years  from  the  date  of  the  patent, 
or  in  1744. 

The  doctrine  of  the  common  law  was,  nullum  tempus  occur* 
rit  regi;  and  this  principle,  though  it  has  a  certain  association 
with  the  idea  of  royal  prerogative,  has  nevertheless  been 
generally  adopted  in  this  country  upon  questions  arising 
between  the  government  and  its  citizens.  (Jackson  v.  Wins- 
low,  1  John.,  80  ;  Jackson  v.  Gumaer,  2  Cow.*  552 ;  Stokes  v. 
Dawes,  4  Mason  C.  C.  R.,  268 ;  United  States  v.  Hoar,  2 
Mason,  311. )  But  the  doctrine  both  in  England  and  in  this 
country  has  been  qualified  by  statutes  limiting  the  time  within 
which  the  government  must  assert  its  claims  in  the  courts  of 
justice.  Thd  first  act  of  limitation  of  suits  by  the  crown  was 
the  21  James  I.,  ch.  2.  ( Vin.  Ab.,  Prerogative,  H,  c,  2 ; 
Coke,  3  Inst.,  188.)  It  enacts  that  the  king,  "  his  heirs  or 
successors,  shall  not  hereafter  sue,  impeach,  question  or 
implead  any  person  or  persons,  for  or  concerning  any  manors, 
lands,  &cn  nor  make  any  right,  claim  or  demand,  of,  in  or 
to  the  same  by  reason  of  any  right  or  title  accrued  sixty  years 
past  or  more  and  now  in  esse,  &c,"  unless  he  "  or  some 
other  under  whom  he  claims  have  been  answered  (by  force 
of  such  right  or  title)  the  rents,  issues  or  profits  thereof 
within  sixty  years  next  before  the  beginning  of  this  parlia- 
ment ;  or  that  the  same  have  been  duly  in  charge  to  the 
king  or  Queen  Elizabeth  within  the  space. of  sixty  years." 
The  time  from  which  the  space  of  limitation  was  to  be 
reckoned  backward,  by  this  statute,  being  a  fixed  period,  it 
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gradually  receded,  till  in  the  course  of  time  it  became  so 
remote  as  to  afford  little  if  any  protection  against  stale  claims 
of  the  crown.  Accordingly,  in  the  early  part  of  the  reign 
of  George  III.,  it  was  reenacted  in  nearly  the  same  terms, 
except  that  the  time  of  commencing  the  "  action,  bill,  plaint, 
information,  commission  or  other  suit  or  proceeding,"  is  the 
period  from  which  the  time  of  computing  the  period  of  limi- 
tation is  to  commence.  ( Statute  of  9  George  III.,  ch.  16  ;  Bac. 
Ab.,  D,  86 ;  and  see  Goodtitle  v.  Baldwin,  11  East,  488,  for  an 
abstract  of  the  statute.) »  The  first  section  of  our  act  of  1788, 
is  nearly  a  literal  transcript  of  this  act,  except  that  the  period 
of  limitation  is  forty  years,  and  except  that  the  act  does  not 
take  effect  until  the  1st  day  of  January  in  the  year  1800. 
The  same  comprehensive  words  are  used :  "  The  people,  &c, 
shall  not  nor  will "  "  sue,  impeach,  question,  or  implead  any 
person"  ufor  or  in  any  wise  concerning  any  manors,  lands," 
&c. ;  and,  as  though  this  language  might  be  held  too  narrow 
to  embrace  every  method  of  attacking  the  citizen  as  to  his 
lands,  it  is  added,  "  or  make  any  tide,  claim,  challenge  or 
demand,  of,  in  or  to  the  same ;"  and  again,  "  within  the  space 
of  forty  years  next  before  the  filing,  issuing  or  commencing 
of  every  such  action,  bill,  plaint,  information,  commission,  or 
other  suit  or  proceeding." 

The  act  of  1801  is  substantially  a  reSnactment  of  the  one 
of  1788,  but  with  considerable  change  and  lopping  off  of 
the  exuberant  phraseology  contained  in  the  former  statute, 
and  in  the  English  acts  from  which  it  was  copied.  It  is 
obvious,  however,  that  the  design  of  the  person  who  drew 
it  was  to  embrace  all  the  features  of  the  former  acts.  All 
the  words  in  those  acts  which  are  used  to  refer  to  the  man- 
ner in  which  suits  can  be  commenced  are  reduced  to  the 
two,  "  sue  or  implead."  The  words  defining  the  subject  of 
the  suits  to  be  barred  are  altered  from  "  for  or  concerning 
any  manort,  lands,  &c.,"  to  "  for  or  in  respect  to  any  lands," 
and  the  reference  to  the  time  of  reckoning  the  period  of  limi- 
tation is  "  before  any  suit  or  other  proceeding  for  the  same 
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shall  be  commenced"  The  exception  relating  to  the  taking 
of  the  rents  and  profits  is  changed  from  "  have  been  answered 
the  rents  and  profits,"  to  "  shall  have  received  the  rents  and 
profits."  The  exception  contained  in  the  English  acts,  of 
the  case  where  the  premises  "have  been  had  in  charge" 
within  the  time  of  limitation,  is  omitted,  as  it  is  inapplica- 
ble to  any  transaction  known  here.  In  short,  the  statute  is 
the  same  enactment  in  a  less  antique  dress,  and  in  lan- 
guage more  condensed  and  better  suited  to  the  fastidiousness 
of  modern  taste.  It  is  a  well  settled  rule  that  a  change  of 
phraseology  in  a  revision  of  a  statute  will  not  alter  the  law, 
unless  it  evidently  appears  that  such  was  the  intention  of 
the  legislature ;  and  this  is  especially  so  where  the  revised 
statute  is  an  ancient  one  and  has  received  a  settled  construc- 
tion. (  Taylor  v.  Delcmcy,  2  Cai.  Ca.,  151 ;  case  of  Yates,  4 
John.,  359 ;  matter  of  Brown,  21  Wend.,  316  ;  Theriat  v.  Hart, 
2  Hill,  380.)  There  is  not  here  the  slightest  reason  to 
believe  that  any  substantial  change  was  intended ;  or,  if  there 
was,  that  it  was  of  such  a  nature  as  to  exempt  from  the 
scope  of  the  enactment  any  description  of  legal  proceed- 
ings respecting  lands  which  were  before  embraced  in  it. 

The  present  suit  is  in  the  nature  of  a  bill  in  equity  to 
set  aside  the  patent  for  fraud  in  procuring  it.  It  also 
resembles  a  suit  by  scire  facias  to  vacate  a  patent ;  but  in 
this  last  aspect  it  cannot  be  sustained.  By  the  Code  of 
Procedure  the  writ  of  scire  facias,  &c,  are  abolished ;  and 
the  remedies  heretofore  obtainable  in  those  forms  may 
be  obtained  by  civil  actions  under  the  provisions  of  tit.  13, 
chap.  2,  §428.  Section  433  provides  for  an  action  by 
the  attorney-general  in  the  name  of  the  people  for  the 
purpose  of  vacating  or  annulling  letters  patent  granted 
by  the  people  of  this  state  in  certain  cases,  and  among 
them  cases  of  fraud  in  obtaining  it;  but  there  is  no 
provision  for  any  such  action  relating  to  a  patent  of  the 
crown  of  Great  Britain.  A  similar  provision,  giving  a  scire 
facias  in  terms,  was  contained  in  the  Revised  Statutes  before 
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it  was  made  unlawful  to  call  judicial  writs  by  their  right 
names.  (2  R.  &,  579,  %  12.)  It  need  not,  however,  be 
insisted  that  this  is  not  a  suit  by  scire  facias,  as  the  most 
favorable  aspect  of  it  to  the  appellants  is  to  consider  it  in 
the  nature  of  a  bill  in  equity.  It  was  long  ago  determined 
that  such  a  suit  by  bill  would  lie  in  the  English  court  of 
chancery,  and  the  supreme  court  of  this  state  has  frequently 
assumed  that  such  a  bill  would  lie  to  vacate  a  patent  for 
fraud,  (Jttorney-General  v.  Vernon,  1  Vern.,  277,  383;  10 
John.,  23;  12  id.,  77.) 

The  objections  of  the  appellants  to  the  application  of 
the  statute  of  limitations  are,  1st,  that  this  is  not  a  suit, 
within  the  meaning  of  the  act ;  and,  2d,  that  it  is  not  "  for 
or  concerning  any  lands."  In  common  parlance  as  well  as 
in  legal  language  a  proceeding  in  chancery  by  bill  is  a  suit  in 
that  court  Indeed  that  was  the  most  appropriate  term,  for 
prior  to  the  Code  the  term  action  was  appropriated  to  pro- 
ceedings in  the  courts  of  law.  It  would  be  easy  to  collect 
from  precedents  and  reports  instances  enough  of  such  use 
of  the  word,  but  I  am  sure  it  is  unnecessary.  Then  as  to  its 
relation  to  land;  for  if  it  has  not  that  feature  the  statutes 
certainly  do  not  apply.  If  it  is  u  for  or  in  any  wise  con- 
cerning "  any  lands,  it  is  within  the  act  of  1788,  or  if  by  the 
proceeding  the  people  "  make  any  title,  challenge  or  demand, 
of,  in  or  to  "  any  land,  it  is  equally  within  it ;  and  if  it  is 
within  that  statute,  it  has  been  shown  that  it  is  also  within  the 
act  of  1801.  It  is  true  that  it  is  not  technically  an  action  to 
recover  the  possession  of  land.  It  merely  seeks  to  annul 
the  only  title  which  the  defendant  has  to  the  premises 
patented ;  and  the  only  effect,  if  the  plaintiffs  prevail,  will 
be,  that  the  land  will  belong  to  the  state  in  its  political  and 
sovereign  capacity  as  the  owner  of  all  ungranted  lands,  and 
that  the  commissioners  of  the  land  office  will  be  bound  to 
sell  it  to  any  one  who  will  ofler  a  fair  price.  (2  IL  S.,  580, 
§  25.)  Whichever  set  of  words  are  used,  they  embrace  in 
my  opinion  this    proceeding.     But  we  are  not  without 
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authority  upon  the  yery  point  in  question.  Lord  Coke,  in 
the  third  Institute,  has  a  commentary  on  the  statute  of 
James,  which  it  has  been  seen  is  identical  in  language  with 
our  act  of  1788.  After  citing  the  words,  "that  the  king's 
majesty,  his  heirs  or  successors,  shall  not  at  any  time  here- 
after sue,  impeach,"  &c,  he  says :  "  1.  This  clause  extendeth 
to  all  manner  of  suits,  &c,  either  in  law  or  in  equity ;  2.  To 
all  manner  of  courts  whatsoever ;  3.  It  extendeth  not  only 
to  all  manner  of  suits,  but  to  all  impeachments,  questionings, 
impleadings,  making  of  title,  claims,  challenges  or  demands." 
*'  6.  So  as  to  all  suits  of  scire  fac*  or  other  process  upon  any 
record."  It  is  to  be  presumed  that  when  the  legislature  of 
1788  used  this  same  phraseology,  they  did  so  with  a  knowledge 
of  the  interpretation  put  upon  it  by  this  eminent  sage  of  the 
law ;  and  so,  when  the  act  was  revised  in  1801,  preserving 
all  its  essential  features,  but  pruning  it  of  its  redundant 
words,  it  is  not  to  be  supposed  that  it  was  designed  to  limit 
it  in  such  a  manner  that  certain  legal  proceedings  in  which 
the  title  of  a  citizen  to  his  estate  might  be  taken  away,  should 
be  without  the  protection  of  the  statute.  So  far  as  the 
allegations  of  fraud  in  obtaining  the  patent  are  concerned, 
the  forty  years,  deducting  seven  years  for  the  period  of  the 
war,  which  is  excluded  from  the  computation  of  both  the 
acts,  expired  in  1790.  The  alleged  breaches  of  conditions 
subsequent  took  place,  as  to  one  of  them  in  three  and  to 
the  other  in  seven  years  afterwards.  When,  therefore,  the 
act  of  1788  took  effect  on  the  1st  day  of  January,  1800, 
the  people  were  absolutely  precluded  from  maintaining  their 
suit  on  any  right  which  they  had  arising  out  of  the  alleged 
fraud  in  obtaining  the  patent.  They  could  not  allege  the 
breach  of  condition  as  to  clearing  and  cultivating  the  land 
after  1793,  or  that  respecting  the  occupation  of  it  by  settlers 
after  1797.  This  suit  is  therefore  barred  by  the  statute  of 
1788.  There  is  a  provision  in  each  of  the  acts  prior  to 
the  revision  of  1830,  declaring  in  effect  that  when  the  gov- 
ernment is  barred   by  the  statute,    the  other  party  shall 
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quietly  and  freely  have,  hold  and  enjoy  the  land,  &c, 
against  the  government.  This  point,  Lord  Coke  says,  "  is 
affirmative,  and  establishes  the  estate  of  the  subject."  (3 
Imt.9 189.)  But  this  is  unimportant,  as  it  is  a  sufficient 
defence  to  this  suit  that  the  statute  has  run  against  it 

The  27th  section  of  the  Code,  providing  a  limitation  of 
twenty  years  to  the  people,  after  a  patent  issued  by  them 
has  been  declared  void,  is  undoubtedly  a  qualification  of  the 
act  of  limitation  therein  contained.  It  is  inapplicable  to 
this  case,  because  that  statute  of  limitation  does  not  apply, 
and  also  because  it  relates  expressly  to  patents  granted  by  this 
state,  and  does  not  extend  to  grants  from  the  crown. 

The  award  of  costs  against  the  people  in  the  court  below 
is  said  to  be  erroneous.  Costs  may  be  awarded  against  the 
people  when  they  fail  in  a  suit,  as  well  as  against  a  citizen. 
( Code,  §  319.)  We  think  it  is  a  case  in  which  an  extra  allow- 
ance might  be  made  under  §  308  of  the  Code,  upon  suffi- 
cient facts  shown.  Whether  the  amount  allowed  was  proper 
under  the  circumstances,  is  a  question  not  before  us,  as  the 
papers  upon  which  that  point  was  determined  have  not  been 
returned  on  this  appeal.  (Decker  v.  Gardiner,  4  Seld.,  29.) 

The  judgment  of  the  court  below  ought  to  be  affirmed. 

Taggabt,  J.  The  first  question  I  propose  to  examine  in 
this  case  is  whether  the  statute  of  limitations  is  a  bar  to  the 
action.  It  is  very  clear  that  neither  the  Revised  Statutes 
nor  the  Code  has  anything  to  do  with  the  case.  The  action 
is  barred  by  the  act  of  1801,  if  barred  by  any  statute  of 
limitations.  The  right  of  action  accrued  either  in  1737,  or 
on  the  day  after  the  first  Monday  of  May,  1745,  or  at  the  expi- 
ration of  three  years  from  the  date  of  the  letters  patent 

If  the  right  of  action  accrued  either  on  the  ground  that 
the  letters  patent  were  obtained  upon  false  suggestions,  or 
that  the  interest  of  the  Lieutenant-Governor,  George  Clarke, 
in  procuring  the  letters  patent  was  concealed  from  the  coun- 
cil and  from  the  crown,  or  because  the  names  of  twelve  of 
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the  patentees  were  made  use  of  in  trust  for  William  Corry, 
such  right  of  action  accrued  immediately  upon  the  granting 
of  the  letters  patent.  If  the  right  of  action  accrued  on  the 
ground  that  three  acres  of  every  fifty  acres  of  the  land  were 
not  effectually  cultivated  within  three  years,  it  accrued  in 
1740;  and  lastly,  if  the  right  of  action  accrued  upon  the 
ground  that  thirteen  families  were  not  settled  on  the  land 
within  seven  years  after  the  1st  of  May,  1738,  such  right 
accrued  on  the  2d  day  of  May,  1745. 

Unless  the  act  of  1801  is  a  bar,  the  answer  is  bad  and  the 
plaintiff  is  entitled  to  judgment.  It  is  objected  that  there 
is  no  statute  of  limitations  which  bars  the  proceedings  insti- 
tuted in  this  case. 

The  case  of  The  People  v.  Arnold  ( 4  Comst.,  508)  was  an 
action  to  recover  the  possession  of  fifty  acres  of  land.  The 
complaint  alleged  that  the  plaintiffs  had  good  title  in  fee  sim- 
ple and  were  entitled  to  the  immediate  possession  of  the 
land.  The  defendant  answered  "  that  no  right  or  title  to 
the  lands  and  premises  described  in  the  complaint  accrued  to 
the  plaintiffs  within  the  space  of  forty  years  btefore  the  com- 
mencement of  the  action,  and  that  if  any  right  or  title  ever 
accrued  to  the  plaintiffs  the  same  accrued  more  than  forty 
years  before  the  commencement  of  the  suit,  and  that  neither 
the  plaintiffs  nor  those  under  whom  they  claim  have  received 
the  rents  and  profits  of  said  lands  or  any  part  thereof  within 
the  space  of  forty  years  before  the  commencement  of  the 
suit."  This  court  decided  that  the  answer  was  a  good  one, 
but  said  that  to  constitute  a  bar  there  must  be  such  a  holding 
for  forty  years  as  would  constitute  a  good  adverse  possession 
if  the  land  had  been  held  by  an  individual  instead  of  the 
state. 

The  answer  in  this  case  is  as  full  and  complete  as  in  that ; 
the  words  "  and  that  if  any  right  or  title  ever  accrued  to  the 
plaintiffs  the  same  accrued  more  than  forty  years  before  the 
commencement  of  the  suit,"  add  nothing  to  the  validity  of 
that  answer.    The  answer  in  this  case  goes  still  farther  than 
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in  that.  It  sets  up  an  adverse  possession  by  averring  that, 
during  the  whole  space  of  forty  years  before  the  commence* 
ment  of  the  action,  the  defendant  and  his  father,  and  those 
deriving  title  from  the  defendant,  have  respectively  been  in 
the  uninterrupted,  exclusive  and  actual  possession  and 
enjoyment  of  the  lands,  and  have  received  the  rents  and 
profits  thereof,  claiming  in  good  faith  to  own  and  be  seized 
of  the  said  lands  and  all  the  hereditaments  thereunto  belong- 
ing, adversely  to  the  said  plaintiffi  and  every  person  whatso- 
ever. 

Judge  Bros  son  in  the  above  case  of  The  People  v.  Arnold, 
says :  "  The  statute  says  nothing  about  adverse  possession, 
and  that  is  not  a  matter  to  be  pleaded." 

I  am  unable  to  perceive  any  objection  to  the  answer  in 
this  case  upon  the  grounds  relied  upon  in  the  demurrer,  if 
the  action  itself  is  such  a  one  that  the  statute  of  limitations 
is  a  bar  to  it.  Were  this  an  action  to  recover  the  possession 
of  lands,  the  case  would  be  clearly  within  the  principle  of 
the  one  above  cited.  But  this  is  an  equitable  action,  brought, 
not  to  recoveifthe  possession  of  lands,  but  to  vacate  letters 
patent,  and  it  is  insisted  on  the  part  of  the  plaintiffs  that  it 
is  not  a  suit ;  that  the  words  "  suit"  and  "  action"  have  always 
been  confined  to  proceedings  at  law. 

The  language  of  the  act  of  1801  is  broad  and  comprehen- 
sive. "  The  people  will  not  sue  or  implead  any  person  for 
or  in  respect  to  any  lands,  tenements  or  hereditaments:99 
also,  "  the  persons,  &c»,  holding  such  lands,  tenements  and 
hereditaments  shall  freely  hold  and  enjoy  the  same." 

The  plaintiffs  in  this  case  have  either  sued  or  impleaded 
the  defendant.  The  word  " implead"  is  defined  in  Bowler's 
Law  Dictionary  to  be  "to  sue  or  prosecute  by  due  course  of 
law."  Admit  that  this  term  applies  to  a  suit  or  proceeding 
at  law  more  properly  and  strictly  than  to  a  proceeding  or 
suit  in  equity,  yet  this  is  not,  I  apprehend,  a  sufficient  reason 
to  allow  it  to  defeat  the  operation  of  the  statute.  The 
statute  speaks  also  of  proceeding,  in  the  clause,  "forty  years 
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before  any  suit  or  other  proceeding  for  the  same  be  com- 
menced." The  word  "proceeding"  is  a  more  general  and 
comprehensive  term  than  "suit"  or  "implead,"  and  must 
include  an  action  like  the  present.  This  is  certainly  a  pro- 
ceeding "in  respect  to"  lands,  although  not  a  suit  or 
proceeding  for  lands.  There  appears,  then,  to  be  no 
reasonable  doubt  that  the  statute  of  limitations  is  applicable 
to  this  case.  If,  however,  there  remains  any  doubt  upon 
the  point,  such  doubt  is  dissipated  by  the  decision  of  the 
court  of  errors  in  the  case  of  Humbert  v.  Trinity  Church  (24 
Wend.,  587).  In  that  -case  the  plaintiffs  filed  their  bill  to 
settle  the  boundaries  of  certain  lands  in  the  city  of  New- 
York,  and  also  to  take  an  account  between  the  plaintiff  and 
defendants  of  certain  other  lands  alleged  to  be  held  by  the 
parties  as  tenants  in  common.  The  bill  was  filed  in  1834, 
and  the  defendants  had  been  in  actual  possession  of  the 
lands  since  1785.  The  defendants  demurred  to  the  bill  and 
the  demurrer  was  sustained,  the  court  holding,  among  other 
things,  that  the  statute  of  limitations  was  a  bar  to  the 
action.  Mr.  Justice  Cowen,  in  delivering  an  opinion  in 
this  case,  cites  from  the  case  of  Cholmondely  v.  Clinton,  as 
reported  in  4  Blights  Parliamentary  Cases  (old  series),  at  page 
119,  where  Lord  Redesdale,  speaking  of  the  statute  limit- 
ing an  ejectment  to  twenty  years,  says:  "I  take  it  to  be 
a  positive  law  which  ought  to  bind  all  courts ;  and  for  that 
reason  I  have  taken  the  liberty  in  another  place  to  say  that 
I  considered  it  not  simply  a  rule  adopted  by  courts  of  equity 
by  analogy  to  what  had  been  done  in  courts  of  law  under 
the  statute,  but  that  it  was  a  proceeding  in  obedience  to 
the  statute,  and  that  the  framers  of  that  statute  must  have 
meant  that  courts  of  equity  should  adopt  that  rule  of  pro- 
ceeding." The  learned  justice  then  says :  "  This,  it  appears 
to  me,  is  substantially  giving  up  the  right  to  qualify  the 
statute  by  cases  not  provided  in  itself,  even  while  we  stand 
exclusively  on  equitable  grounds." 
Sel.— Vol.  V.  47 
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Both  upon  reason  and  authority,  then,  the  defence  is  a 
valid  one.  The  action  to  vacate  the  letters  patent  under 
which  the  defendant  derives  and  holds  his  title  is  an  action 
"  in  respect  to  lands,  tenements  or  hereditaments."  It  is 
not,  nor  does  it  purport  to  be,  an  action  to  recover  the  pos- 
session of  lands,  and  the  act  of  1801  is  not  confined  to 
actions  of  that  character,  but  applies  where  the  decision 
of  the  case  can  in  any  way  involve  or  affect  the  title  to 
lands.  The  construction  contended  for  by  the  plaintiffs 
would  in  many  cases  utterly  defeat  the  beneficial  operation 
of  the  statute.  The  plaintiffs  might,  in  a  case  like  the 
present,  at  the  end  of  a  thousand  years  after  granting  the 
patent,  file  their  bill  to  vacate  such  patent  on  the  ground 
of  concealment,  and  recover  in  that  action.  This  judgment 
furnishing  conclusive  evidence  of  their  right  to  recover,  the 
people  might  within  forty  years  thereafter  maintain  their 
action  for  the  possession  of  the  lands.  This  construction, 
therefore,  would  lead  to  great  injustice  and  cannot  be  sus- 
tained ;  and  the  judgment  of  the  court  below,  so  far  as 
relates  to  -the  right  of  the  plaintiffi  to  recover,  must  be 
affirmed. 

The  plaintiffs,  however,  object  that  the  extra  allowance 
of  $1100  costs  was  erroneous.  Section  308  "of  the  Code 
provides,  that  if  the  action  be  for  the  recovery  of  money 
or  of  real  or  personal  property,  and  a  trial  has  been  had,  the 
court  may  in  difficult  or  extraordinary  cases  make  an  allow- 
ance of  not  more  than  ten  per  cent  on  the  recovery  or 
claim,  as  prescribed  in  §  309,  for  any  amount  not  exceeding 
$500,  and  not  more  than  five  per  cent  for  any  additional 
amount.  It  is  claimed  that  this  action  is  substantially  for 
the  recovery  of  real  property,  and  the  allowance  of  $1100 
is  attempted  to  be  sustained  on  that  ground.  This  is  clearly 
erroneous.  This  is  not  an  action  for  the  recovery  of  money 
or  of  real  or  personal  property ;  it  does  not,  therefore,  fall 
within  the  part  of  §  308  above  cited.  There  can  be  no 
extra  allowance  under  that  part  of  the  section  in  equity 
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actions  (so  called),  although  such  actions  may  he  difficult 
or  extraordinary.  The  phraseology  of  this  part  of  the  sec- 
tion is  not  like  the  act  of  180^.  That  act  had  relation  to 
'suits  for  or  in  respect  to  lands :  the  Code  relates  to  actions 
for  lands  or  real  property.  But  it  does  not  appear  by  the 
case  upon  what  grounds  the  allowance  was  made.  It  rests 
upon  the  appellants  to  show  that  the  allowance  was  an 
improper  one.  {Decker  v.  Gardiner,  4  Seld.,  29.)  It  does  not 
appear  from  the  case  but  that  the  allowance  might  have 
been  made  under  the  clause  of  the  section  authorizing  an 
extra  allowance  where  the  prosecution  or  defence  ha§  been 
unreasonably  or  unfairly  conducted.  The  judgment  must 
be  affirmed  as  to  the  costs  as  well  as  upon  the  merits. 

All  the  other  judges  concurring  ill  the  above  conclusions, 

Judgment  affirmed. 
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The  opinions  of  witnesses,  other  than  those  who  are  specially  qualified  by 
scientific  knowledge  to  judge  of  such  matters,  are  not  competent  evidence 
of  the  soundness  or  unsoundness  of  mind  of  a  testator  or  grantor  at  the 
time  of  executing  a  will  or  deed. 

The  case  of  subscribing  witnesses  to  a  will  or  deed  forms  an  exception  to  this 
rule,  their  opinions  being  always  competent. 

This  is  an  action  to  recover  real  property,  with  damages 
for  the  withholding  thereof.  The  plaintiff  sought  to  recover 
twelve  hundred  and  seventy-seven  acres  of  land  situated  in 
the  county  of  Ulster.  No  question  arose  upon  the  plead- 
ings. The  trial  took  place  at  the  Ulster  circuit  on  the  8th 
day  of  May,  1851,  before  Mr.  Justice  Harris.  Both  parties 
claimed  title  under  Henry  Dewitt,  who  died  on  the  7th  day 
of  May,  1850.    By  his  will,  which  was  duly  executed  on 
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the  2d  day  of  May,  1837,  he  devised  to  the  plaintiff  a  lot 
of  land  of  which  the  premises  in  question  are  a  part  After 
giving  the  will  in  evidence  (the  defendants  having  admitted 
themselves  in  possession),  the  plaintiff  rested. 

The  defendants  gave  in  evidence  a  deed  from  the  said 
Henry  Dewitt  and  his  wife  to  John  H.  Dewitt,  dated  June 
18,  1849,  embracing  the  premises  in  question,  and  which 
expressed  a  consideration  of  8500 ;  and  also  a  deed  from 
the  said  John  H.  Dewitt  and  his  wife  to  the  defendant  Peter 
P.  Schoonmaker,  dated  December  12,  1849,  both  of  which 
deeds  had  been  duly  acknowledged  and  recorded.  The 
defendants  having  rested,  the  plaintiff  undertook  to  show 
that  Henry  Dewitt  when  he  executed  the  deed  to  John  H. 
De.witt  was  incompetent  from  age  and  want  of  memory  and 
understanding  to  execute  a  conveyance.  He  also  insisted 
that  the  deed  had  been  procured  by  undue  influence  over 
the  grantor,  exerted  by  his  wife,  the  mother  of  the  grantee. 
The  plaintiff  and  John  H.  Dewitt  were  both  sons  of  Henry 
Dewitt.  The  latter  was  his  sole  issue  by  his  second  wife. 
At  the  time  of  the  execution  of  the  conveyance  to  John 
H.  Dewitt,  Henry  Dewitt  was  eighty-eight  years  of  age. 

The  plaintiff  called  John  J.  Schuyler  as  a  witness,  who 
testified  that  he  had  known  Henry  Dewitt  twenty  years, 
and  had  observed  a  change  in  him  during  the  latter  part  of 
his  life.  The  plaintiff's  counsel  inquired  in  what  the  change 
consisted.  The  defendants'  counsel  objected  to  the  ques- 
tion, but  the  judge  permitted  it  to  be  asked,  and  the  defen- 
dants' counsel  excepted.  The  witness  did  not  answer  the 
question,  but  stated  simply  that  the  change  took  place  in 
1849.  The  witness  then  related  a  conversation  which  he 
had  with  Henry  Dewitt  in  July,  1849,  in  which,  according 
to  the  witness,  he  showed  a  striking  want  of  recollection. 
The  plaintiff's  counsel  proposed  to  prove  what  the  wife  of 
Dewitt  had  said  respecting  his  mental  condition,  the  old 
•gentleman  being  present,  and  his  reply  thereto  or  conduct 
thereafter.  This  was  objected  to,  as  the  declaration  of  a  third 


ALBANY,  DECEMBER,  1S53.  373 

Dewtyt  against  Barley  and  Schoonmaker. 

person,  but  was  admitted  by  the  judge,  and  an  exception 
was  taken  by  the  defendants'  counsel.  The  witness  testified 
that  Mrs.  Dewitt  said  he  was  a  perfect  child,  and  had  lost 
all  recollection,  and  that  there  was  no  use  to  talk  to  him ; 
that  this  was  said  in  Dewitt's  presence  and  he  made  no 
reply.  Similar  evidence  was  given  upon  the  examination 
of  another  witness,  after  a  like  objection  and  exception. 

The  plaintiff  next  called  Israel  Smith,  who  testified  that 
he  lived  upon  Dewitt's  farm,  and  worked  for  him,  and 
boarded  at  his  house  the  principal  part  of  the  time  for  about 
four  years,  ending  in  1847 ;  that  he  appeared  to  fail  the  last 
year ;  that  he  gave  up  his  business  and  exhibited  a  failure 
of  memory ;  that  he,  the  witness,  saw  him  once  before  he 
died.  The  plaintiff's  counsel  offered  to  prove  the  conver- 
sation he  had  with  him  at  that  time,  to  show  the  state  of 
his  mental  faculties.  This  was  objected  to,  on  the  ground 
that  it  occurred  too  long  after  the  execution  of  the  deed ; 
but  it  was  admitted,  and  there  was  an  exception.  The 
amount  of  the  interview  was,  that  the  old  gentleman  did 
not  know  the  witness  until  his  wife  mentioned  who  he  was. 

The  plaintiff's  counsel  inquired,  with  reference  to  the  same 
period  of  time,  whether  Mr.  Dewitt  was  capable  of  managing 
his  affairs  and  business.  This  inquiry  was  objected  to  on  the 
ground  that  it  called  for  the  opinion  of  the  witness ;  but  it 
was  admitted  and  an  exception  was  taken.  The  witness 
thought  he  was  not  capable  of  doing  any  business  that  year. 

When  the  plaintiff  rested  the  defendants'  counsel  moved 
for  a  nonsuit,  insisting  that  sufficient  had  not  been  proved  to 
submit  to  the  jury  to  impeach  the  validity  of  the  deed ;  but 
the  motion  was  denied  and  the  defendant  excepted.  Besides 
the  testimony  which  has  been  mentioned,  several  witnesses 
had  spoken  of  a  great  loss  of  memory  on  the  part  of  Dewitt 
about  the  time  the  conveyance  was  made.  One  witness 
said  he  had  entirely  lost  his  recollection ;  another  that  he 
was  entirely  incapable  of  doing  any  business  and  had  no  • 
judgment;  that  he  did  not  know  the  value  of  property. 
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The  defendant  then  gave  evidence  touching  the  capacity 
of  Mr.  Dewitt  about  the  time  the  deed  was  given  and  of  his 
conversations  connected  with  that  transaction,  with  a  view 
to  show  the  possession  of  capacity  and  intelligence  on  his 
part.  The  plaintiff  afterwards  called  other  witnesses,  and 
upon  the  examination  of  one  of  them,  who  was  a  son  of  the 
plaintiff  and  had  lived  in  the  family  of  Henry  Dewitt,  his 
grandfather,  he  was  permitted,  against  the  objection  of  the 
defendants'  counsel,  to  ask  the  witness  whether,  from  what 
he  had  seen  and  the  facts  within  his  knowledge,  the  old  man 
had  capacity  to  comprehend  and  transact  business.  There 
was  an  exception  to  the  ruling  and  the  witness  answered 
that  he  had  not  such  capacity. 

The  charge  of  the  judge  is  not  given  in  the  case.  The 
verdict  was  for  the  plaintiff  The  judgment  was  affirmed  at 
the  general  term,  on  which  occasion  the  opinion  was  given 
by  Justice  Pabkeb.  (13  Barb.,  550.) 

Charles  R.  Westbrook  for  the  appellants* 

E.  Cooke  for  the  respondent. 

Mason,  J.  The  only  question  necessary  to  be  considered 
in  this  case  is,  whether  the  opinions  of  witnesses  who  are 
not  medical  men  and  are  not  claimed  to  be  experts,  are 
admissible  as  evidence  on  the  question  of  the  capacity  of  the 
grantor  of  \lands,  when  given  in  connection  with  the  facts  and 
circumstances  relied  on  to  prove  the  incapacity,  and  where 
the  witnesses,  have  had  personal  acquaintance  and  inter- 
course with  the  party,  and  state  the  facts  on  which  the 
opinion  is  based.  The  general  rule  upon  this  subject  is  well 
stated  in  Shelford's  admirable  treatise  concerning  lunatics. 
Speaking  in  regard  to  this  matter,  he  says  :  "  On  inquiries 
upon  this  subject  the  same  general  rules  of  evidence  are  to  be 
observed  as  in  other  trials.  It  is  the  correct  practice  where 
the  question  turns  on  the  sanity  of  a  party,  to  give  particular 
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acts  of  madness  in  evidence,  and  not  general  evidence  that 
the  party  is  insane." 

The  general  rule  that  witnesses  must  speak  to  facts,  and 
that  mere  opinions  are  not  admissible,  is  too  well  settled  to 
admit  of  discussion.  (1  Phil.  Ev.,  290 ;  1  Qreenl.  Ev.,  §  450 ; 
7  Wend.,  72;  17  Wend.,  136;  4  Denio,  318, 370 ;  19  Wend., 
569;  2  Wend.,  668;  5  HUl,  603 ;  4  Barb.,  236,  261,  614; 
2  Comst.,  514  ;  1  Barb.,  408 ;  Best's  Prin.  of  Ev.,  384.)  The 
reason  of  the  rule  is  well  stated  by  Best.  He  says :  "  The 
use  of  witnesses  being  to  inform  the  tribunal  of  facts,  their 
opinions  are  not  in  general  receivable  as  evidence.  This 
rule  (he  adds)  is  necessary  to  prevent  the  other  rules  of  evi- 
dence from  being  practically  nullified.  Vain  would  it  be  for 
the  law  to  constitute  the  jury  triers  of  disputed  facts,  to 
reject  derivative  evidence  when  original  proof  is  withheld,  or 
declare  that  a  party  is  not  to  be  prejudiced  by  words  or  acts 
of  others  with  whom  he  is  unconnected,  if  they  might  be 
swayed  by  opinions  relative  to  those  facts  expressed  by 
persons  who  come  before  them  in  the  character  of  witnesses. 
If  those  opinions  are  formed  either  on  no  evidence,  or  on  illegal 
evidence,  they  ought  not  to  be  listened  to  ;  if  founded  on  legal  evi- 
dence, that  evidence  ought  to  be  laid  before  the  jury,  whom  the  law 
presumes  to  be  at  least  as  well  capable  as  the  witness  of  drawing 
from  them  any  inferences  which  justice  may  require"  (Best's  Prin. 
Ev.,  384,  %  344.) 

This  rule,  however,  like  most  other  general  rules,  has  its 
exceptions ;  "  being  based  upon  the  presumption  that  the 
tribunal  before  which  the  evidence  is  given  is  as  capable  of 
forming  a  judgment  on  the  facts  as  the  witness.  Where  the 
circumstances  are  such  as  to  rebut  this  presumption,  the 
rule  itself  naturally  ceases;  '  cessante  ratione  legis  cessat  et  ipsa 
lex.' "  (Best's  Prin.  of  Ev.,  386.)  Hence,  on  questions  of  sci- 
ence, skill,  trade  or  others  of  the  like  kind,  persons  of  skill, 
sometimes  called  experts,  are  permitted  to  give  their 
opinions.  ( 1  Oreenl.  Ev.,  §  440*;  Best's  Prin.  of  Ev.,  386, 
§  346. )    This  evidence  is  admitted  upon  the  supposition  that 
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the  questions  involve  matters  which  lie  beyond  the  scope  of 
the  observation,  knowledge  and  experience  of  men  in 
general ;  and  that  consequently  the  jury  could  not  be  pre- 
sumed competent  to  arrive  at  a  proper  determination  by  the 
unaided  exercise  of  their  judgment  on  the  facts.  (7  Wend., 
72,  98;  17  Wend.,  136,  162,  163;  4  Denio,  318,  370;  7 
Mete,  504,  505 ;  7  Cush.,  319 ;  Best's  Prin.  Ev.,  386,  $  346 ; 
Greerd.  Ev.,  §  440. )  Within  this  principle  the  opinions  of 
medical  men  are  daily  admitted  as  to  the  causes  of  disease  or 
of  death,  or  the  consequences  of  wounds ;  and  as  to  the 
sane  or  insane  state  of  a  person's  mind,  &c.  (1  Qreenl.  Ev., 
§  440.)  And  upon  the  same  principles,  seal  engravers  may 
be  called  upon  to  give  their  opinion  upon  an  impression, 
whether  it  was  made  from  an  original  seal,  or  an  impression ; 
and  so  the  opinion  of  an  artist  in  painting,  is  evidence  of 
the  genuineness  of  a  picture ;  a  ship-builder's  opinion,  as  to 
the  seaworthiness  of  a  ship ;  and  there  is  a  large  class  of 
other  cases  in  which  experts  possess  a  degree  of  knowledge 
in  science,  skill,  art  anil  trade,  where  their  opinions  are 
deemed  necessary  to  enlighten  a  jury  upon  the  particular 
subject  under  investigation.  (1  Greenl.  Ev.,  %  440;  Best's 
Fnn.qf  Ev.,  386,  387,  §'346.)  The  opinions  of  laymen 
in  general,  however,  can  never  be  allowed  in  such  cases 
upon  any  such  principle.  The  very  reason  of  the  rule  for- 
bids it.  As  regards  these,  the  law  presumes  the  jury  to  be 
as  capable  as  they  are  of  drawing  correct  conclusions  and 
inferences  from :  the  facts.  They  are  not  experts,  and,  as 
we  have  already  seen,  the  law  only  allows  those  to  give 
opinions  who  have  peculiar  sources  of  knowledge  to  guide 
them  on  those  subjects,  which  are  not  presumed  to  be 
equally  within  the  reach  of  the  jury.  (4  Denio,  373.) 
;  There  is  another  class  of  exceptions  to  the  general  rdle 
that  opinions  are  not  evidence,  to  be  found  in  cases  where 
the  judgment  or  opinion  of  the  witness,  on  some  matter 
material  to  be  considered  by  the  tribunal  that  is  ultimately 
to  decide,  is  formed  on  facts,  which,  from  their  nature  or 
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number,  it  would  be  impossible  to  bring  before  it.  This 
exception  is  recognized  in  the  elementary  books  and  is  illus- 
trated by  the  cases.  It  is  recognized  and  stated  in  BesCt 
Prin.  of  Ev.9  391,  §  349,  and  this  species  of  evidence  is 
admitted  upon  the  ground  that  positive  and  direct  evidence 
is  wholly  unattainable,  and  that  a  resort  to  opinions  fur- 
nishes the  only  available  means  of  arriving  at  the  truth  in 
such  cases.  (Bests  Prin.  of  Ev.,  §  349;  Fry  v.  Gather* 
cole,  13  Jur.t  542. )  Opinions  are  admitted  within  this  rule 
upon  questions  of  identity  of  persons  and  property,  and  of 
handwriting.  (Bests  Prin.  of  JSt?.,  168,  391,  $$210  to 
215,  349. )  It  is  upon  this  principle,  if  at  all,  that  the 
opinions  of  laymen  can  be  admitted  upon  a  question  of  the 
mental  capacity  of  a  party  in  a  case  like  the  one  under  con- 
sideration ;  and  it  is  upon  this  principle  that  the  court  below 
admitted  such  evidence  in  this  case.  The  question  is  certainly 
an  important  one  in  the  administration  of  justice,  and  is  one 
upon  which  judges  and  courts  have  very  much  differed. 
The  precise  question  has  never  been  adjudicated  in  this 
court,  and  it  may  be  reasonably  expected  therefore  that  we 
should  bestow  some  attention  to  it,  as  our  decision  may  be 
expected  to  constitute  the  law  of  this  court  in  regard  to 
this  species  of  evidence. 

I  propose  to  consider  the  question  first,  upon  authority ; 
and  secondly,  upon  principle. 

I  have  examined  with  great  care  the  reports  of  West- 
minster Hall,  within  my  reach,  and  have  not  been  able  to 
find  any  reported  case  allowing  such  evidence  in  any  of  the 
English  common  law  courts.  The  ecclesiastical  courts,  in 
the  exercise  of  their  exclusive  jurisdiction  in  cases  of  wills, 
have  admitted  such  evidence. 

It  is  proper  to  say,  in  regard  to  the  decisions  of  the  eccle- 
siastical courts,  that  they  have  established  very  loose  rules 
of  evidence,  and  have  departed  widely  in  many  cases  from 
the  well  settled  rules  of  the  common  law.  Fortunately, 
we  are  not  more  in  the  habit  than  the  English  common  law 
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courts  of  looking  into  the  decisions  of  the  ecclesiastical 
courts  to  ascertain  the  common  law  rules  of  evidence.  The 
reasons  why  the  common  law  courts  should  not  do  so,  were 
well  stated  in  the  House  of  Lords,  by  Coleridge,  Justice,  in 
the  case  of  ffrigkt  v.  Tatham  (5  Clark  Sf  Fin.,  692),  where 
the  authority  of  the  ecclesiastical  courts  was  very  urgently 
pressed,  to  procure  the  admission  of  certain  letters  written 
to  the  testator  by  third  persons  and  found  many  years 
after  their  date  among  his  papers.  He  says :  "  But  we  are 
pressed  with  the  authority  of  the  ecclesiastical  courts — 
that  this  is  a  subject  over  which  they  have  jurisdiction, 
and  with  which  they  are  in  practice  very  conversant*  I 
agree  in  the  great  convenience  of  having  but  one  rule  of 
evidence  in  every  court  in  which  the  same  subject  matter 
comes  for  decision ;  and  filled  as  the  judgment  seats  in  those 
courts  are  and  have  been  for  many  years,  their  decisions 
will  be  received  by  no  one  with  more  respect  than  myself. 
I  do  not,  therefore,  presume  to  question  tfie  decisions 
referred  to ;  but  when  a  rule  of  evidence  is  sought  to  be 
imported  thence  into  our  courts  of  common  law,  I  remem- 
ber that  rules  of  evidence  are  technical ;  framed,  and  wisely 
framed,  with  reference  to  the  tribunal  in  which  they  are  to 
be  applied ;  and  that  what  may  be  a  safe  rule  where  the 
same  judge  decides  both  the.  law  and  the  fact,  may  be 
dangerous  when  the  fact  is  entrusted  to  the  jury."  He 
adds :  "  Other  acknowledged  differences,  as  to  the  rules 
of  evidence,  prevailed  between  the  two  courts."  Justice 
Williams,  in  the  same  case,  at  page  701,  says :  "  I  beg  to 
express  my  entire  concurrence  with  the  opinion  of  my 
learned  brothers  (upon  this  point  nearly  if  not  wholly 
unanimous),  that  the  course  and  practice  of  the  ecclesiastical 
courts  furnish  no  rule  for  our  adoption  upon  questions  of 
this  kind."  He  proceeds  to  consider  the  question,  and 
concludes  by  saying:  "Whatever  may  be  said,  therefore, 
of  the  propriety  of  the  same  rule  prevailing  universally,  I 
do  not  think  that  the  decisions  of  the  ecclesiastical  courts 
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amount  to  an  authority  in  a  court  avowedly  acting  upon 
the  rules  and  principles  of  the  common  law."  (Pages  701, 
702.)  Pattbson,  Justice,  at  page  7 J 9,  says:  "I  cannot 
consider  these  cases  as  binding  authority  even  in  the  courts 
of  common  law  in  Westminster  Hall,  much  less  in  your 
lordships'  house."  See  opinion  of  Bosanquet,  J.,  at  page 
726,  to  the  same  effect ;  Littledale,  also,  pages  748,  749. 
Lord  Brougham  expresses  the  same  opinion,  at  pages  768, 
769,  where  he  says :  "  Then  it  is  said  that  in  the  ecclesiastical 
courts  this  evidence  is  admissible."  He  adds :  "  When  that 
argument  was  used,  I  could  not  help  asking  whether  the 
question  of  what  was  admissible  in  the  common  law  courts 
was  to  be  decided  by  what  was  admissible  in  the  courts 
Christian ;  and  it  was  felt  to  be  impossible  to  contend  that 
such  should  be  the  rule.  Indeed,  if  such  could  be  the  rule, 
we  should  admit,  what  we  certainly  never  do  admit,  evi- 
dence of  hearsay  three  feet  deep,  as  for  instance,  on  the 
question  of  the  force  used  by  a  husband  in  compelling  a 
wife  to  make  a  will,  the  courts  Christian  let  in  evidence  to 
show  the  general  treatment  of  the  wife  by  the  husband  in 
order  to  show  that  he  does  or  does  not  generally  exercise 
coercion  over  her."  In  the  ecclesiastical  courts,  where 
questions  of  sanity  and  ^nsanity,  in  cases  of  wills,  are  of 
very  frequent  occurrence,  they  allow  the  proctor  to  inter- 
pose allegations,  and  admit  these  allegations  to  proof,  that 
the  general  appearance,  manners,  conduct  and  deportment 
of  the  testator  denoted  unsound  intellect — that  he  was 
treated  and  regarded  by  his  friends  and  acquaintances  as 
one  not  in  his  right  senses;  and,  on  the  other  hand,  to 
receive  pleas  and  proofs  that  he  was  regarded  by  his  friends 
and  acquaintances  as  sane,  and  that  his  general  deportment 
was  rational  and  proper.  (  Wheeler  v.  Betford,  3  Hagg.,  574 ; 
2  Iredell,  82. )  In  those  courts  they  also  admit  proof  of 
handwriting  by  comparison,  by  those  who  have  never  seen 
the  party  write  (8  Ves.,  474;  The  King  v.  Cator,  4  E#p., 
117),  which  is  not  admitted  by  the  common  law  courts  in 


380  CASES  IN  THE  COURT  OF  APPEALS. 

Dewitt  against  Barley  and  Schoonmaker. 

England  or  generally  in  this  country.  I  have  consulted 
carefully  the  English  elementary  treatises  upon  evidence, 
and  have  not  been  able  to  find  any  warrant  for  the  admis- 
sion of  such  evidence  in  any  of  them.  And  Best,  in  his 
admirable  treatise,  while  he  has  stated  the  principle  upon 
which  it  is  claimed  that  this  evidence  is  admissible,  does  not 
recognize  it  as  falling  within  the  rule.  (Best's  Prin.  ofEv., 
§  349. )  The  American  courts  have  seemed  more  inclined  to 
admit  this  species  of  evidence  than  the  English,  and  it 
cannot  be  denied  that  there  is  much  authority  here  for 
admitting  it.  It  is  admitted  in  Pennsylvania,  Georgia,  Ala- 
bama, Maryland,  Ohio,  Connecticut,  Vermont,  Tennessee 
and  North  Carolina.  (7  Verm.,  161;  17  id.,  499;  4  Conn. 
203;  7  Serg.  fy  Rawle,  90;  17  id.,  14;  9  Terg.,  329; 
12  Ohio.,  483;  2  Ired.  Law  R.,  78;  6  Geo.,  324;  13 
Ala.,  68;  7  GUI,  28,  29,  30.)  These  cases  have  many 
of  them  been  decided  upon  the  strength  of  four  Massachu- 
setts cases,  which  have  been  very  much  misapplied ;  and 
the  only  authorities  cited  for  the  decisions  in  the  other 
states,  are  from  the  English  ecclesiastical  courts ;  which,  as 
we  have  already  seen,  cannot  be  regarded  as  authority  upon 
questions  of  evidence  in  the  common  law  courts. 

There  is  one  case,  however,  wjiich  may  be  said  to  /orm 
an  exception  to  this  remark,  and  that  is  the  case  of  Clary 
v.  Clary  (2  Ired.  Law  R.,  78),  where,  after  citing  the  eccle 
siastical  reports  as  authority,  the  court  have  sought  at  great 
length,  and  with  greater  ability  than  success,  to  vindicate 
the  rule  admitting  such  evidence  upon  principle.  The  first 
of  the  Massachusetts  cases  to  whicjh  I  have  referred  is  that 
of  Poole  v.  Richardson  (3  Mass.,  330).  This  case  is  an 
authority  against  the  admission  of  such  evidence,  instead 
of  in  favor  of  it.  The  case  decides  that  the  subscribing 
witnesses  to  a  will  may  be  inquired  of  generally  as  to  the 
judgment  they  formed  of  the  soundness  of  the  testator's 
mind  at  the  time  of  the  execution  of  the  will,  upon  the 
ground  that  the  law  had  placed  them  around  the  testator 
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to  try,  judge  and  determine  whether  he  is  competent  to 
execute  it.  But  as  to  the  other  witnesses,  they  were 
allowed  only  to  testify  to  the  appearance  of  the  testator, 
and  to  any  particular  facts  from  which  the  state  of  his  mind 
might  be  inferred ;  but  not  to  testify  merely  their  opinion 
or  judgment.  This  is  certainly  sound ;  for  it  is  well  settled 
both  upon  authority  and  principle  that  the  subscribing 
witnesses  to  a  will  may  give  their  opinions  upon  the 
capacity  of  the  testator  ex  necessitate.  The  next  case  is  that 
that  of  Buckminster  v.  Perry  (4  Mass.,  594),  where  no 
objection  was  taken  to  the  evidence,  and  where  it  does  not 
appear  from  the  report  of  the  case  whether  the  witnesses 
were  medical  men  or  not,  and  where  the  only  evidence  they 
gave,  so  far  as  the  report  of  the  case  shows,  was,  that  the 
testator  was  much  broken  and  very  forgetful  about  the  time 
the  will  was  made,  and  stated  particularly  several  slight 
instances  of  a  want  of  recollection.  They  gave  no  opinions, 
and  the  case  is  no  authority  for  the  admission  of  such 
evidence.  The  next  case  is  that  of  Hathorn  v.  King  (8 
Mass.,  371).  .  All  that  this  case  decides  is,  that  the 
attending  physicians  may  be  inquired  of  whether,  from 
the  circumstances  of  the  patient  and  the  symptoms  they 
observed,  they  were  capable  of  forming  an  opinion  of  the 
soundness  of  the  testatrix's  mind ;  and  if  so,  whether  from 
thence  they  concluded  her  mind  was  sound  or  unsound ; 
and  in  either  case  that  they  must  state  the  circumstances 
or  symptoms  from  which  they  draw  their  conclusions.  The 
next  case  is  Dickinson  v.  Barber  (9  Mass.;  225),  which 
was  an  action  of  slander,  and  the  defence  was  insanity ;  and 
to  prove  the  insanity,  the  defendant  offered  the  depositions 
of  two  physicians,  who  testified  that  in  their  opinion  the 
defendant  had  been  insane  from  the  time  of  the  speaking 
of  the  words.  The  court  held  the  depositions  inadmissible, 
because  the  witnesses  did  not  state  any  facts  on  which  they 
founded  their  opinions.  I  have  given  a  fair  and  full  state- 
ment of  the  whole  length  and  breadth  of  these  Massachu- 
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setts  cases,  and  yet,  as  strange  as  it  may  seem,  tbey  have 
been  made  the  basis  and  authority  for  admitting  this  species 
of  evidence  in  Connecticut,  in  Tennessee,  and  in  Ohio  (4 
Conn.,  208,  209 ;  9  Yerg.,  329 ;  12  Ohio,  493),  and  I  believe 
in  some  of  the  other  states. 

If  any  doubts  can  possibly  rest  upon  the  doctrine  of  the 
Massachusetts  courts  in  regard  to  this  species  of  evidence 
from  the  cases  above  referred  to,  which  it  does  not  seem  to 
me  there  can,  it  has  certainly  been  removed  by  their  later 
decisions.  In  the  case  of  Needham  v.  lie  (5  Pick.,  510, 
511),  which  was  an  appeal  from  a  decree  of  the  judge  of 
probate  approving  of  the  will  of  Samuel  Needham,  the 
principal  question  submitted  to  the  jury  was,  whether  the 
testator  was  of  sane  mind  at  the  time  of  the  execution  of 
the  will.  The  three  subscribing  witnesses  testified  that  in 
their  opinion  he  was  of  sane  mind.  Some  of  the  witnesses 
called  by  the  appellant,  without  being  asked  their  opinions, 
in  the  course  of  their  testimony  stated  their  opinion  of  the 
insanity  of  the  testator  and  no  objections  were  taken. 
Judge  Morton,  in  submitting  the  case  to  the  jury,  stated 
that  the  subscribing  witnesses  being  with  the  testator  when 
he  signed  the  will  and  required  to  notice  the  state  of  his 
inind,  might  lawfully  give  their  opinions  of  his  sanity,  but 
that  the  mere  opinions  of  other  witnesses  were  not  compe- 
tent evidence,  and  were  not  entitled  to  any  weight,  further 
than  they  were  supported  by  the  facts  and  circumstances 
proved.  This  charge  was  excepted  t6,  and  the  court  in 
bank  sustained  the  charge.  The  opinions  in  that  case  were 
thrown  in  by  the  witnesses  without  being  inquired  of  by 
either  party,  and  it  seems  without  objection,  and  still  the 
court  charged  the  jury,  in  the  first  place,  that  they 
were  not  competent  evidence;  and  in  the  second  place, 
although  they  were  brought  into  the  case  in  the  manner 
above  described,  still  they  were  not  entitled  to  any  weight 
farther  than  they  were  supported  by  the  facts  and  circum- 
stances proved  on  the  trial.  (7  Mete,  504,  505;   7  Cush. 
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321.)  Until  the  decision  of  Culver  v.  Hadam  (7  Barb., 
314),  in  the  supreme  court,  no  case  is  to  be  found  in  this 
state  favoring  the  admission  of  such  evidence ;  and  when 
that  decision  was  given  to  the  public,  the  almost  unanimous 
opinion  of  the  bar  was  that  it  introduced  a  new  rule, of 
evidence  in  this  state,  and  such  was  the  general  opinion  of 
the  judges  of  the  supreme  court  with  whom  I  have  con- 
versed. Up  to  the  decision  of  Culver  v.  Haslam,  opinions 
of  experts  were  allowed  on  questions  of  science,  skill  and 
trade,  upon  the  principle  that  the  jury  have  not  the 
same  knowledge  upon  these  matters  as  such  witnesses,  and 
that  they  need  to  be  enlightened  by  the  opinions  of  men 
possessing  superior  knowledge  in  regard  to  them ;  and  so 
the  opinions  of  witnesses  have  been  allowed  upon  questions 
of  identity  of  persons  and  property,  and  of  handwriting* 
(7  Wend.,  98;  17  Wend.,  136;  19  Wend.,  569;  24  Wend., 
668 ;  5  Hill,  603 ;  4  Demo,  370. )  But  the  rule  was  never 
extended  to  the  admission  of  the  opinions  of  laymen  upon 
questions  of  mental  capacity.  (Sears  v.  Shafer,  1  Barb., 
412.)  The  court  below  seem  to  have  regarded  the  case 
of  Culver  v.  Haslam  as  authority  which  should  control  their 
decision,  being  in  the  same  court  and  upon  the  same  ques- 
tion. It  is  sufficient  for  my  present  purpose  to  say,  that  in 
this  court  it  is  not  controlling  authority  if  the  principle 
upon  which  it  is  decided  is  unsound.  It  is  proper  also  to 
say  in  regard  to  that  case,  that  it  is  very  much  shaken  as 
authority  in  any  court  by  the  very  able  dissenting  opinion 
of  Justice  Hand.  I  think,  also,  that  the  learned  judge 
who  delivered  the  prevailing  opinion  has  adopted  the 
decisions  of  the  ecclesiastical  courts  in  England,  and  of  the 
•  American  cases  which  have  followed  them,  without  suffi- 
cient consideration  of  the  principle  upon  which  those 
decisions  rested. 

It  remains  to  be  considered  whether  the  principles  upon 
which  such  evidence  has  been  admitted  in  the  ecclesiastical 
courts,  and  in  the  American  courts  which  have  adopted  their 
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rule,  are  sound.  Such  evidence  is  admitted  under  that 
exception  to  the  general  rule  excluding  opinions,  which 
admits  them  where  the  facts  are  such  that  from  their  nature 
or  number  it  would  be  impossible  for  the  witness  to  bring 
them  before  the  jury.  It  is  admitted  upon  the  ground  that 
positive  and  direct  testimony  is  wholly  unattainable  to 
accomplish  the  purposes  of  evidence — that  there  is  such 
an  inability  in  witnesses  generally,  to  detail  the  facts  which 
furnish  the  evidence  of  insanity  to  their  own  minds,  that 
their  opinions  furnish  the  only  available  evidence  of  the 
truth  in  such  cases.  The  case  is  held  to  be  analogous  to 
that  of  personal  identity  and  handwriting,  where  the  rule 
is  well  settled  that  opinions  are  admissibe  within  the  prin- 
ciple above  stated.  The  cases  are  widely  different.  Where 
«a  witness  deposes  to  personal  identity,  or  to  handwriting, 
he  states  a  conclusion  of  the  mind,  which  is  but  an  opinion, 
we  concede,  but  it  is  an  opinion  founded  on  the  sense  of 
sight  alone,  and  where  the  reasoning  powers  are  very  little 
taxed,  not  much  more  so  than  in  giving  the  color  of  a  horse. 
The  pronouncing  an  opinion  upon  the  question  of  a  man's 
sanity  or  insanity  is  a  very  different  thing.  It  requires  in 
many  cases  the  most  comprehensive  knowlede  of  the  various 
mental  phenomena,  and  especially  of  those  which  charac- 
terize disorded  states  of  the  mind.  It  seems  to  me  that  the 
principle  upon  which  the  opinions  of  medical  or  scientific 
witnesses  are  admitted  precludes  the  idea  that  laymen  in 
general  are  competent  to  give  opinions  in  such  cases.  That 
principle  is,  that  the  phenomena  which  indicate  unsound- 
ness of  mind,  in  many  cases,  lie  so  much  beyond  the  scope 
of  observation  and  experience  of  ordinary  men,  that  twelve 
jurors,  although  having  before  them  all  the  facts  from  which 
the  witnesses  are  to  form  their  opinions,  may  not  arrive  at 
a  correct  conclusion  from  those  facts,  without  the  aid  of 
opinions  from  men  of  greater  experience  and  more  extensive 
knowledge  upon  that  particular  subject.  The  reasons  which 
lead  to  a  distrust  of  the  unaided  conclusions  of  the  jury  in 
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such  cases,  bear  with  equal  if  not  with  greater  force 
against  the  opinions  of  ordinary  witnesses.  Thus  the  very 
authorities  which  allow  the  opinions  of  witnesses  to  be' 
given,  upon  the  assumed  ground  that  the  facts  upon  which 
they  are  based  cannot  be  proved,  declare  the  opinions  to  be 
entitled  to  little  or  no  regard  unless  supported  by  the  facts. 
This  qualification  of  the  rule  amounts  to  a  practical  rejec- 
tion of  the  opinions,  for  what  is  disregarded  is  practically 
rejected.  I  have  examined  most  of  the  American  cases  and 
several  of  those  in  the  ecclesiastical  courts  admitting  such 
evidence,  and  the  rule  to  be  extracted  from  them  all  is,  that 
after  the  witness  has  stated  the  facts  and  circumstances, 
then  his  conclusion  or  opinion  derived  from  and  resting  upon 
them  may  be  given.  This  is  recognized  ate  the  extent  of 
the  rule  in  the  opinion  in  this  case  delivered  in  the  court 
below.  It  is  there  said  that  "  the  witness,  after  stating  the 
facts  and  circumstances,  may  give  his  opinion  derived  from 
them  and  resting  upon  them  for  the  consideration  of  the 
jury,  though  the  opinion  may  have  little  or  no  weight, 
unless  appearing  to  be  supported  by  the  facts  and  circum- 
stances proved."  All  the  cases  agree  that  the  opinions  of 
lay  witnesses,  based  upon  facts  detailed  by  other  witnesses, 
cannot  be  received. 

These  absurdities,  therefore,  remit  from  the  decisions 
admitting  this  species  of  evidence.  Recognizing  the  general 
rule  that  opinions  are  not  evidence,  they  are  admitted 
in  these  cases  as  an  exception  to  that  rule,  on  the  ground 
of  the  inability  of  the  witnesses  to  communicate  the  facts 
and  circumstances  upon  which  such  opinions  are  founded, 
and  yet  the  witnesses  are  required  to  state  those  facts  and 
circumstances  before  giving  their  opinions.  The  opinions 
are  admitted  also  on  the  ground  that  the  jurors  may  not 
be  able  without  them  to  draw  correct  conclusions  from  the 
facts  and  circumstances,  and  the  jurors  are  then  instructed 
to  give  the  opinions  no  weight  "  unless  appearing  to  be 
supported  by  the  facts  and  circumstances."    And  again,  the 
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opinions  of  witnesses  possessing  skill  and  science  are 
admitted  from  a  necessity  based  upon  the  assumed  unskil- 
fulness  of  the  jurors,  when  the  opinions  of  witnesses 
equally  unskilful  with  themselves  are  allowed  to  be  sub- 
mitted to  them  h&  evidence  to  guide  their  judgment. 

A  rule  so  fraught  with  contradictions  ought  to  be  more 
strongly  fortified  by  reason  and  authority  than  I  find  this  to 
be,  before  giving  it  a  place  among  our  established  principles 
of  common  law.  It  seems  to  me  clear  that  when  the 
matter  is  of  such  a  nature  that  it  may  be  presumed  to  be 
within  the  experience  of  men  of  common  education,  moving 
in  the  ordinary  walks  of  life,  there  is  no  room  for  the  evi- 
dence of  opinion  ;  that  it  is  for  the  jury  to  draw  the  infer- 
ence. (7  Cush.,  321 ;  Best's  Prin.  of  Ev.,  §  349.)  The  very 
reason  upon  which  medical  opinion  is  allowed  in  such  cases 
forbids  the  idea  that  the  opinions  of  laymen  in  general  can 
be  received. 

The  rule  which  admits  the  opinions  of  laymen  in  such 
cases  can  have  no  foundation  upon  any  principle  known  to 
the  law  of  evidence,  if  the  opinion  be  limited,  as  it  has  been 
in  all  of  the  adjudged  cases  thus  far,  to  stating  a  conclu- 
sion or  opinion  of  the  witness  upon  the  facts  detailed  by 
himself.  If  we  are  prepared  to  go  the  whole  length  of  the 
rule  which  obtains  upon  questions  of  identity  of  persons 
and  property,  and  of  the  proof  of  handwriting,  and  say 
that  the  opinions  of  the  witnesses  in  such  cases  shall  be 
the  controlling  evidence  to  govern  the  jury,  because  of  the 
inability  of  the  witnesses  from  the  nature  and  character  of 
the  facts  to  properly  bring  them  before  the  jury,  then  the 
rule  may  be  said  to  be  based  upon  principle.  This  rule 
makes  the  opinion  of  the  witness  the  evidence,  because  the 
facts  are  of  such  character  that  they  cannot  be  brought 
before  the  jury.  The  rule,  therefore,  in  such  cases,  is 
founded  in  necessity,  and  the  opinion  must  be  the  controlling 
evidence  because  of  such  necessity.  It  is  sufficient  to  say 
that  no  court  has  ever  yet  given  such  effect  to  the  mere 
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opinions  of  laymen  in  cases  of  this  kind,  or  placed  the 
admission  of  such  evidence  upon  this  broad  principle.  Nor 
can  the  rule  above  stated  with  any  propriety  be  applied 
to  a  case  like  the  present.  There  is  no  such  insuperable 
difficulty  in  describing  the  mental  manifestations  which 
are  relied  upon  in  any  case  to  prove  insanity  as  there  is 
in  the  cases  of  personal  identity  and  handwriting.  Those 
manifestations  which  usually  attend  a  sound  mind  are  made 
familiar  to  all  by  the  intercourse  of  all  classes  of  men,  and 
the  evidences  or  mental  manifestations  which  characterize 
insanity,  so  far  as  they  fall  under  the  observation  of  men 
generally,  are  of  that  character  which  witnesses  can  describe 
or  relate.  They  generally  consist  in  acts  or  words,  and 
frequently  in  both  combined,  and  there  is  no  more  diffi- 
culty in  describing  and  relating  them  to  a  jury  than  there 
is  in  many  other  cases  where  the  witness  is  required  to 
state  the  facts  and  circumstances,  and  is  not  permitted  to 
give  his  opinion  upon  the  conclusion  to  which  they  lead. 
•  It  has  been  asserted  that  the  only  difference  between 
sane  and  insane  men,  is,  that  the  former  conceal  their 
thoughts  while  the  latter  give  them  utterance.  This  dis- 
tinction, although  not  wholly  accurate,  is  far  less  erroneous 
than  might  generally  be  supposed;  and  is  not  entirely 
destitute  of  analogy  to  the  remark  of  Talleyrand,  that, 
"  language  urn  invented  for  the  purpose  of  concealing  thought" 
Whatever  may  be  said  in  regard  to  sane  men,  the  language 
and  the  conduct  of  the  insane  are  most  generally  a  fair 
index  to  the  mind.  This  is  certainly  so  in  all  that  class  of 
cases  where  the  opinions  of  laymen  could  be  of  any  prac- 
tical utility. 

The  conclusion  I  have  arrived  at  is,  that  this  8f»ecies  of 
evidence  cannot  be  admitted  upon  any  principle  known  to 
the  law  of  evidence ;  that  the  common  law  courts  in  Eng- 
land do  not  admit  it,  nor  do  any  of  the  English  elementary 
treatises  upon  evidence  recognize  such  a  rule  (1  Phil.  Ev.9 
290;  1  Stark.  Ev.,  54  ;  3  id.,  1707);  that  the  introduction 
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of  the  rule  into  so  many  of  the  American  states  is  the  result 
of  a  misapplication  of  the  Massachusetts  cases,  and  of  fol- 
lowing the  decisions  of  the  ecclesiastical  courts  in  England 
without  sufficiently  considering  the  reasons  upon  which 
those  decisions  rested ;  that  the  supreme  court  of  this  state 
have  fallen  into  the  same  error  in  the  very  recent  case  of 
Culver  v.  Haslam. 

The  judgment  of  the  supreme  court  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide  event. 

Rugoles,  Ch.  J.,  and  Johnson,  Taggabt  and  Gardiner, 
Ja.,  concurred  in  the  foregoing  opinion. 

Denio,  J.,  (dissenting.)  The  principle  is  well  settled  that 
witnesses  cannot  in  general  be  allowed  to  testify  to  opinions, 
as  distinguished  from  facts.  The  theory  of  jury  trials 
requires  that  the  jurors  should  be  informed  by  the  witnesses 
of  the  material  facts  involved  in  the  issue,  and  then  be 
left  to  draw  their  own  conclusions  from  those  facts.  (Lamoure 
v.  Caryl,  4  Denio,  370  ,•  Fish  v.  Dodge,  id.,  311,  318 ;  Nor- 
ma* v.  Wells,  17  Wend.,  136,  161 ;  The  People  v.  Rector, 
19  Wetid.,  569,  576.)  But  the  rule  is  not  universal.  It  is  only 
where,  from  the  nature  of  the  inquiry,  the  jury  are  as  com- 
petent to  form  a  judgment  from  facts  submitted  to  them,  as 
a  witness,  that  opinions  are  excluded.  (Lamoure  v.  Caryl,  sup.) 
Hence,  a  well  established  exception  exists  in  regard  to  wit- 
nesses skilled  in  any  art  or  science,  where  the  inquiry  requires 
the  exercise  of  such  skill.  (Jefferson  Lis.  Co.  v.  Cotheal,  7  Wend.9 
78.)  So  where  the  value  of  property  is  in  question,  witnesses 
are  allowed  to  state  their  judgment.  (Joy  v.  Hopkins,  5  Dcnio, 
84.)  So  also,  the  opinions  of  witnesses  are  received  where 
it  becomes  material  to  show  the  state  of  the  affections  of  a 
party.  In  McKee  v.  Nelson  (4  Cow.,  355),  which  was  an 
action  for  the  breach  of  a  promise  of  marriage,  the  plain- 
tiff's counsel  was  permitted  to  inquire  of  witnesses  who 
knew  the  plaintiff  and  had  observed  her  conduct  and  deport* 
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merit  during  the  time  the  defendant  was  paying  his  addresses 
to  her,  whether,  in  their  opinion,  the  plaintiff  was  sincerely 
attached  to  the  defendant.  On  a  motion  for  a  new  trial  for 
misdirection,  the  court  held  the  ruling  correct,  and  remarked 
that  there  were  a  thousand  nameless  things  indicating  the 
existence  and  degree  of  such  an  attachment  which  language 
could  not  specify.  The  opinions  of  witnesses  on  such  a 
subject,  the  court  say,  4<  must  be  derived  from  a  series  of 
instances  passing  under  their  observation,  which  yet  they 
never  could  detail  to  a  jury."  The  same  principle  has  been 
recognized  in  the  English  courts.  In  Trdaumey  v.  Colman 
(2  Stark.,  191),  in  an  action  for  criminal  conversation,  Hol- 
boyd,  J.,  allowed  a  witness  who  was  accquainted  with  the 
plaintiff's  wife  to  state  the  opinion  she  had  formed  during 
Chat  acquaintance  as  to  her  affection  for  her  husband,  the 
plaintiff;  and  the  court  refused  a  rule  nisi  for  a  new  trial. 
The  difficulty  of  spreading  the  whole  case  before  the 
jury  by  a  detail  of  the  acts  and  conversation  of  the  party 
is  at  least  as  great  where  the  question  relates  to  his  mental 
capacity,  as  in  the  instances  referred  to:  In  a  case  of 
doubtful  competency,  witnesses  will  ordinarily  be  produced 
who  knew  the  individual  when  in  health,  who  have  observed 
the  changes  which  have  dince  taken  place,  and  have  inci- 
dentally tested  his  memory  and  judgment  in  a  great  number 
and  variety  of  instances  in  the  routine  of  social  and  domestic 
life,  the  particulars  of  which  have  been  forgotten,  though 
the  impression  caused  by  them  remains  upon  the  mind 
of  the  witness.  Such  a  witness,  if  possessed  of  discrimina- 
tion and  judgment,  will  usually  have  formed  an  opinion  of 
considerable  value  as  to  the  capacity  of  the  party  for  doing 
an  act  requiring  memory  and  judgment.  But  it  would 
scarcely  be  possible  for  him  to  lay  before  a  jury  all  or  the 
greater  part  of  the  circumstances  upon  which  his  opinion 
is  based.  The  judgment  which  we  form  as  to  the  mental 
condition  of  an  acquaintance  depends  as  much  upon  his 
looks  and  gestures  connected  with  his  eonversation  and 
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conduct  as  upon  the  words  and  actions  themselves,  and  yet 
it  would  be  a  hopeless  task  for  the  most  gifted  person  to 
clothe  in  language  all  the  minute  particulars,  with  their 
necessary  accompaniments  and  qualifications,  which  have 
led  to  the  conclusion  which  he  has  formed.  I  am  of 
opinion  that  the  question  of  testamentary  competency,  or 
what  is  the  same  thing,  of  mental  capacity  to  do  an  act 
requiring  the  faculty  of  judgment  and  memory,  does,  upon 
principle,  form  a  well  defined  exception  to  the  rule  which 
excludes  the  mere  opinion  of  a  witness;  and  unless  the 
point  has  been  otherwise  settled  by  adjudications  which  we 
are  bound  to  regard,  the  ruling  in  this  case  should  be  sus- 
tained. 

In  testamentary  cases  in  England  I  am  satisfied  that  it  is 
the  universal  practice  of  the  spiritual  courts  to  receive  the 
opinions  of  witnesses  who  are  acquainted  with  or  have  seen 
and  conversed  with  the  alleged  testator  as  to  his  competency. 
In  White  v.  Driver  (1  Phillimorc,  84),  which  was  the  case  of 
a  contested  will,  Sir  John  Nicholl  laid  great  stress  upon,  if 
he  did  not  wholly  decide  the  cause  in  consequence  of,  the 
favorable  opinion  of  a  friend  of  the  deceased,  and  of 
his  clergyman,  solicitors,  nurses  and  apothecaries,  against 
pretty  strong  testimony  on  the  other  side.  Kinleside 
v.  Harrison  (2  PhilL,  449)  arose  upon  the  probate  of 
the  will  and  codicils  of  a  person  ninety  years  old.  A 
great  number  of  witnesses  were  examined  upon  the  ques- 
tion of  the  capacity  of  the  deceased,  who  freely  gave  their 
opinions  upon  one  side  or  the  other,  differing  very  much  in 
their  conclusions.  Sir  John  Nicholl  commenced  his  elabo- 
rate judgment  by  some  remarks  upon  the  difficulty  of  cases 
of  that  nature.  "  In  the  first  place,"  he  said,  "  it  may  be 
observed  that  a  large  portion  of  evidence  to  capacity  is  evi- 
dence of  mere  opinion ;  and  upon  matters  of  opinion  mankind 
differ  even  to  a  proverb."  Farther  on  he  observed  that 
discrepancy  would  arise,  "  first,  from  the  different  abilities 
of  witnesses  to  form  such  opinions ;  secondly,  from  their 
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different  opportunities  of  seeing  the  person;  and  thirdly, 
from  the  different  state  and  condition  of  the  testator's  mind 
at  different  times.  It  is  certainly  true  that  the  study  of  the 
human  mind  is  an  abstruse  science ;  the  different  lines  and 
traits  of  the  understanding  are  matters  which  attract  the 
notice  and  consideration  of  the  intelligent.  Ignorant  persons 
and  enlightened  persons  will  form  very  different  opinions 
upon  subjects  of  this  kind :  ignorant  persons,  servants,  and 
those  in  their  condition,  who  form  their  judgments  in  the 
conversations  of  the  kitchen  circle,  are  very  apt  to  form 
erroneous  opinions  on  matters  of  this  sort ;  and  this  will  be 
the  case  even  without  throwing  in  the  additional  ingredient 
which  takes  place  in  those  circles,  the  loose  suspicions  and 
prejudices  by  which  their  judgments  are  often  biased  and 
carried  out  of  their  true  course.  In  the  next  place,  from 
the  different  opportunities  persons  have  of  judging,  they 
will  form  different  opinions :  persons  who  see  a  testator  only 
occasionally  will  form  different  opinions  from  those  who  have 
tetter  opportunities  of  judging.  We  know  that  little 
appearances  occurring  in  this  way  are  extremely  fallacious, 
yet  we  often  find  occasional  observers  depose  with  great  con- 
fidence. It  frequently  happens  that  the  most  ignorant  are 
the  most  confident.9'  "  This  kind  of  opinion  is  still  more 
various  where  the  testator's  capacity  is  fluctuating,  where  he 
is  sometimes  better  and  sometimes  worse ;  and  this  is  gene- 
rally the  case  with  persons  laboring  under  old  age  or  other 
infirmities ;  it  is  so,  even  where  there  is  no  special  attack 
occasionally  operating :  accidental  cold  or  other  indisposition 
often  renders  an  old,  infirm  person  worse  one  day  than 
another.  After  a  good  or  bad  night,  a  person  will  be  alert 
or  dull :  so  after  a  night's  sleep  a  person  may  be  active  and 
capable  of  considerable  exertion  even  in  matters  of  business, 
who  in  the  afternoon,  when  the  process  of  digestion  is  going 
on,  shall  appear  drowsy  and  stupid,  and  not  able  to  rouse 
himself  into  action.  The  humor  of  a  testator  will  some- 
times make  him  appear  almost  fatuous,  or  induce  him  to 
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rouse  himself  into  exertion,  as  the  occasion  is  either  inte- 
resting or  disagreeable  to  his  inclinations.  Now  these 
different  considerations  (and  they  might  be  much  more 
Bpread),  while  they  tend  to  reconcile  the  apparent  contra- 
diction of  witnesses,  render  it  necessary  for  the  court  to 
weigh  such  evidence  with  very  great  attention ;  to  rely  but 
Utile  upon  mere  opinion  ;  to  look  at  the  ground  upon  which 
opinions  are  formed,  and  to  be  guided  in  our  judgment  by 
facta  proved  and  by  acts  done  rather  than  by  the  judgment 
of  others."  I  have  referred  to  these  remarks  so  much  at 
large,  depreciatory  though  they  are  of  the  kind  of  testimony 
in  question,  in  order  to  show  that  though  opinions  are  enti- 
tled to  but  little  confidence  except  when  connected  with  and 
supported  by  facts,  yet  that  it  was  not  thought  of  that  they 
might  be  excluded  altogether  as  incompetent.  To  show  that 
opinions  are  habitually  received  and  relied  on  in  these  courts, 
when  connected  with  facts,  I  may  also  refer  to  Dew  v. 
Clatk  (3  Addams,  79);  CartwrigU  v.  Cartwright  (1  Phill., 
80 ) ;  and  Wheeler  v.  Alderson (3  Hagg.,  574 ). 

The  point  does  not  seem  to  have  been  distinctly  decided 
in  the  courts  of  this  state,  if  we  except  a  recent  case  in  the 
supreme  court  hereafter  noticed.  In  Jackson  v.  King  (4  Cow., 
217,  218),  where  a  conveyance  was  attacked  for  the  alleged 
incapacity  of  the  grantor,  unprofessional  witnesses  who 
were  acquainted  with  him  were  examined  as  to  their  opin- 
ions respecting  the  soundness  of  his  mind,  without  (so  far 
as  it  appears)  any  objection  having  been  taken.  Those  who 
testified  fbr  the  plaintiff  baaed  their  opinions  upon  specific 
facts,  which  were  held  by  the  court  not  sufficient  to  warrant 
the  opinions  which  they  expressed.  In  Clark  v.  Fisher  (1 
Paige,  171),  which  was  an  appeal  from  a  decree  of  the 
surrogate  admitting  a  will  to  probate,  testimony  of  the  kind 
under  consideration  had  been  received.  In  commenting 
upon  it,  the  chancellor,  I  think,  recognizes  the  rule  as  con- 
tended for  by  the  respondents  in  this  case.  He  says,  in 
commenting  upon  the  case,  that  "  the  evidence  of  capa- 
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city,"  u  in  most  contested  cases,  consists  in  the  opinions  of 
-witnesses,  sometimes  with  and  frequently  without  the  par- 
ticular facts  on  which  such  opinions  are  founded."  After 
adverting  to  the  unsatisfactory  character  of  opinions  gene- 
rally, he  adds:  "It  is  for  this  reason  that  opinions  of 
witnesses  are  never  received  in  evidence  when  all  the  facts 
on  which  such  opinions  are  founded  can  be  ascertained  and 
made  intelligible  to  the  court  and  jury.  And  where  the 
opinions  of  witnesses  Jrom  the  necessity  of  the  case  are  received 
as  evidence,  the  weight  of  testimony  will  not  depend  so 
much  upon  the  number  as  upon  the  intelligence  of  the 
witnesses,  and  their  capacity  to  form  correct  opinions,  their 
means  of  information,  the  unprejudiced  state  of  their  minds 
and  the  nature  of  the  facts  testified  to  in  support  of  these 
opinions."  What  was  said  by  Cowen,  J.,  upon  this  precise 
question,  in  Normnn  v.  Wells  (17  Wend.,  163),  was  merely 
obiter.  He  remarks  that  some  courts  have,  upon  questions 
of  insanity,  "  allowed  witnesses  to  throw  in  their  opinions 
from  what  they  have  seen  and  heard.  But  (he  adds)  I 
always  found  that  such  cases  were  better  tried  where 
opinions  were  kept'  entirely  out  of  view;  and  I  have 
generally  excluded  them,  except  where  they  came  from 
professional  men."  This  is  at  most  an  assertion  that  the 
rule  in  that  class  of  cases  was  unsettled,  and  that  it 
depended  upon  the  discretion  of  the  particular  judge  who 
tried  the  cause,  which  would  be  a  most  unsatisfactory'  state 
of  the  law.  It  is  impossible  to  frame  a  rule  which  should 
admit  the  intelligent,  discriminating  and  unbiased  witnesses 
who  had  known  the  individual  intimately  in  all  the  phases 
of  his  mental  history,  and  exclude  those  of  another  charac- 
ter, or  whose  means  of  observation  were  more  limited ;  but 
it  could  not  be  endured  that  it  should  be  left  to  the  judge 
as  a  question  of  competency,  whether  a  witness  offered  by 
a  party  came  up  to  the  standard  of  intelligence  and 
impartiality. 
Sel.— Vol.  V.  60 
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The  cases  of  Sears  v.  Skafer  (1  Barb.,  408)  and  Cul- 
ver v.  Haslam  (7  irf.,  314),  decided  in  the  supreme  court, 
are  too  recent  to  be  regarded  as  binding  authority  upon  this 
court.  In  the  first  of  them  I  do  not  understand  the  learned 
judge  to  hold  that  opinions  were  inadmissible  when  based 
upon  facts  within  the  witnesses'  knowledge.  The  last 
mentioned  case  contains  an  able  examination  of  the  precise 
question  now  under  consideration;  and  the  conclusion 
arrived  at  by  a  majority  of  the  court,  that  the  opinion  of  a 
witness  acquainted  with  the  individual  whose  capacity  is  in 
question,  in  connection  with  the  facts  and  circumstances 
within  the  knowledge  of  the  witness,  is  admissible,  meets 
with  my  entire  assent. 

It  remains  to  notice  the  course  of  adjudication  upon  this 
point  in  the  other  states  of  the  Union. 

In  Pennsylvania,  the  point  seems  to  be  settled  in  the 
manner  we  are  disposed  to  decide  it.  In  Rambler  v.  Tryan 
(7  Serg.  §  Rawle,  90),  the  right  of  the  defendant  depended 
upon  the  validity  of  a  will,  which  was  impeached  by  the 
plaintiff  on  the  ground  of  the  imbecility  of  mind  of  the 
alleged  testator ;  and  witnesses  who  had  known  him  inti- 
mately from  his  childhood  to  his  death  were  offered  to 
prove  certain  facts  tending  to  show  an  extraordinary  dullness 
of  understanding,  followed  up  by  the  opinions  of  the  wit- 
nesses, founded  on  those  facts,  that  he  was  incapable  from 
defect  of  understanding  to  make  a  will.  The  court  admitted 
the  evidence  and  the  defendant  excepted.  In  reviewing 
this  ruling,  the  court  said  they  did  not  know  how  otherwise 
the  alleged  imbecility  of  mind  could  be  proved,  than  by 
the  evidence  of  those  who  grew  up  with  him,  who  marked 
his  conduct  in  infancy,  in  the  prime  of  life  and  in  his  decline. 
The  opinion  of  witnesses,  they  said,  without  stating  the 
grounds  of  such  opinion,  ought  not  to  be  received.  But 
when  they  state  facts  indicative  of  want  of  common  intellect 
their  opinion  is  always  received.  In  Wogan  v.  Small  ( 11 
Serg.  Sf  Rawlc,  141 ),  on  the  trial  of  an  issue  of  devisavit 
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vel  non,  the  plaintiff  Was  allowed  to  ask  a  witness  sworn  in 
his  behalf  whether  from  his  actual  knowledge  of  Peter  Bipe, 
the  supposed  testator,  he  considered  him  fit  or  unfit  to  make 
a  will,  and  a  motion  for  a  new  trial  for  an  alleged  error  in 
that  respect  was  denied. 

The  same  view  has  been  taken  of  the  question  in  Con- 
necticut. An  action  on  a  promissory  note  was  defended  on 
the  ground  of  the  insanity  of  the  defendant.  On  the  trial 
the  court  rejected  the  mere  opinions  of  witnesses,  but  per- 
mitted them  to  state  their  opinions  in  connection  with  the 
facts  on  which  such  opinions  were  founded,  that  there  was 
a  continued  and  uninterrupted  lunacy  and  total  want  of 
understanding  of  the  defendant,  commencing  at  a  time  prior 
to  and  continuous  at  and  after  the  execution  of  the  note. 
The  opinion  of  the  court  upon  the  exceptions  was  given  by 
Chief  Justice  Hosmer,  who  declared  that  the  judge  at  the 
trial  "  discriminated  soundly  and  legally,"  and  that  the  hold- 
ing was  sanctioned  by  the  usual  practice  of  courts  in  such  cases. 
(Grant  v.  Thompson,  4  Conn.,  203.)  In  the  subsequent  case  of 
Kinne  v.  Kinne  (9  id. ,  102),  similar  testimony  was  received,  upon 
which  the  court  remarked  that  upon  the  facts  stated  in  sup- 
port of  the  opinions,  the  triers  would  draw  the  inference 
as  to  the  state  of  the  testator's  mind. 

In  Indiana  the  rule  is  stated  to  be  that  the  opinions  of 
unprofessional  witnesses  may  be  taken  as  to  the  sanity  of  a 
testator  or  grantor,  but  the  facts  upon  which  the  opinions 
are  founded  must  also  be  stated.  ( Doe  v.  Reagan,  5  Blackf., 
217.) 

In  Tennessee,  North  Carolina  and  Ohio,  the  point  has 
been  settled  the  same  way  as  in  Pennsylvania,  Connecticut 
and  Indiana.  ( Gibson  v.  Gibson,  9  Yerger,  329;  Clary  v. 
Clary,  2  IredelVs  Law  Rep.,  78 ;  The  State  v.  Clark,  12  Ohio, 
483.) 

In  Vermont  it  is  stated  by  the  court,  in  two  cases  which  I 
have  examined,  that  upon  questions  of  insanity,  witnesses  not 
professional  men  may  be  permitted  to  give  their  opinion  in 


396  CASES  IN  THE  COURT  OF  APPEALS.  x 

Dewitt  against  Barley  and  Schoonmaker. 

connection  with  the  facts  observed  b^  them ;  but  in  neither 
of  the  cases  was  the  question  material  to  the  judgment 
which  was  given.  ( Letter  v.  Pittsford,  7  Verm.,  158 ;  Morse 
v.  Cravford,  17  id.,  499.) 

In  the  circuit  court  of  the  United  States,  sitting  in  New 
Jersey,  it  was  held  on  the  trial  of  an  issue  of  devisavit  vel  non 
that  a  witness  might  be  asked  what  opinion  he  had  formed 
of  the  sanity  of  the  testator  at  or  about  the  time  of  the  will 
being  made.  (Harrison  v.  Rowan,  3  Wash.  C.  C.  R.,  580.) 
It  is  presumed  that  the  witness  was  acquainted  with  the  tes- 
tator, though  the  fact  is  not  distinctly  stated. 

It  is  more  doubtful  how  this  precise  question  would  be 
decided  in  the  courts  of  Massachusetts.  In  Needham  v.  Ide 
(5  Pick.,  510),  an  instruction  to  the  jury  in  a  probate  case, 
by  Mobton,  J.,  to  the  effect  that  the  attesting  witnesses 
might  lawfully  give  their  opinions  as  to  the  testator's  sanity, 
"  but  that  mere  opinions  of  other  witnesses  were  not  compe- 
tent evidence  and  were  not  entitled  to  any  weight  further 
than  they  were  supported  by  the  facts  and  circumstances 
proved  on  the  trial,"  was  approved  by  the  supreme  judi- 
cial court*  (Dickinson  v.  Barber,  9  Mass.,  225;  Poole  v. 
Richardson,  3  id-.,  330.)  The  preponderance  of  authority  in 
this  country  is  without  doubt  largely  in  favor  of  the  admis- 
sion of  the  evidence  in  question ;  and  considering  the  case 
exceptional  in  its  character  we  are  of  opinion  that  it  was 
correctly  received.  If  a  rule  could  be  framed  which  should 
confine  the  evidence  of  opinions  in  this  class  of  cases  to  wit- 
nesses who  were  well  informed,  judicious  and  discriminating, 
and  whose  opportunities  of  observing  the  mental  operations 
of  the  individual  whose  competency  was  in  question  were 
ample,  and  who  were  moreover  free  from  bias,  no  one  would 
seriously  object,  to  the  doctrine  admitting  it  to  be  given. 
But  a  rule  so  limited  would  be  obviously  impracticable  from 
the  number  of  collateral  issues  which  it  would  involve. 
There  are,  however,  certain  qualifications  which  are  indis- 
pfensible.    In  the  first  place  the  witness  whose  opinion  is 
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received  should  be  one  acquainted  with  the  person  of  whom 
he  is  to  speak,  and  should  have  heard  him  converse  and  have 
observed  his  conduct  generally  or  in  respect  to  some  par- 
ticular transaction,  and  the  opinions  should  be  such  as  the 
witness  has  formed  from  his  own  observation  and  not  from 
information  otherwise  derived ;  and  in  the  next  place,  if  his 
opinion  is  unfavorable  to  the  competency  of  the  party,  he 
should  relate  so  far  as  he  is  able  the  facts  upon  which  it  is 
based.  With  these  necessary  limitations  we  think  such 
evidence  should  be  received,  and  that  its  weight  may  be 
safely  left  to  the  discretion  of  the  jury. 

There  is  no  ground  for  saying  that  opinions  not  grounded 
upon  facts  were  admitted  in  this  case.  Both  the  witnesses 
whose  opinions  were  objected  to  were  well  acquainted 
with  the  grantor,  and  related  facts  more  or  less  cogent 
bearing  upon  the  opinions  which  they.  gave. 

There  was  no  error  in  receiving  evidence  of  the  declara- 
tions of  Mrs.  Dewitt,  made  in  the  presence  and  hearing  of 
ner  husband,  imputing  to  him  a  total  want  of  recollection, 
to  which  he  made  no  reply.  The  hearing  of  and  not  denying 
such  allegations  was  a  feature  in  the  conduct  of  the  grantee 
very  proper  for  the  consideration  of  the  jury. 

The  conveyance  was  executed  in  June,  1849 ;  and  a  wit- 
ness was  allowed  to  speak  of  conversations  had  with  him  in 
the  following  April,  and  to  answer  the  question  whether  he 
was  then  capable  of  managing  his  affairs.  This  was  correct ; 
for  though  the  point  in  controversy  was  his  capacity  when 
the  deed  was  made,  the  evidence  tended  to  strengthen  to 
some  extent  the  conclusion  that  he  was  incompetent  at  the 
prior  period.  ( Freeman  v.  The  People,  4  Demo,  9,  40.) 

The  motion  for  a  nonsuit  was  properly  overruled.  It  had 
been  proved  that  Mr.  Dewitt  appeared  to  be  without 
memory  or  judgment ;  and  although  the  witnesses  may  have 
overstated  the  case  against  him,  there  was  enough  in  my 
opinion  to  carry  the  question  to  the  jury.  No  exception 
was  taken  to  the  instructions  which  were  ultimately  given 


398  CASES  IN  THE  COURT  OF  APPEALS. 

Martin  against  Gage. 

to  the  jury,  and  the  question  whether  their  verdict  was 
supported  by  the  whole  testimony  is  not  before  the  court 
The  judgment  must  be  affirmed. 

Willabd  and  Morse,  Js.,  also  read  dissenting  opinions. 

Judgment  reversed. 


Martin  against  Gage. 

An  executor,  cited  to  account  before  a  surrogate,  may  avail  himself  of  the 
statute  of  limitations  in  bar  of  any  claim  presented  against  the  estate,  in 
the  same  manner  as  in  a  suit  at  law  or  in  equity  upon  such  claim. 

A  devise  of  real  estate  to  an  executor  for  the  payment  of  debts  generally,  not 
specifying  particular  debts,  or  a  power  in  trust  given  to  an  executor  for  that 
purpose,  does  not  prevent  the  running  of  the  statute  of  limitations  against 
debts  which  were  due  prior  to  the  decease  of  the  testator. 

The  presumption  of  payment,  arising  under  the  statute  of  limitations,  from 
lapse  of  time,  is  not  that  the  payment  was  made  at  the  expiration  of  the 
time  fixed  by  the  statute  as  a  bar,  but  at  some  prior  indefinite  time,  or 
when  the  obligation  became  due. 

On  the  22d  of  March,  1839,  Martin  Gage  made  his 
promissory  note  for  $974.15,  payable  to  John  Martin  (the 
appellant  in  this  case)  one  day  after  date.  In  July,  1839, 
he  made  his  will,  appointing  his  brother,  Samuel  G.  Gage 
(the  respondent),  and  two  other  persons  executors,  giving 
them  authority,  for  and  towards  the  performance  of  his  will 
with  all  convenient  speed  after  his  decease  or  at  such  times 
as  they  should  deem  proper,  to  sell  and  dispose  of  so 
much  of  his  personal  estate  as  they  should  think  advan- 
tageous, retaining  so  much  thereof  as  they  should  see  fit  for 
the  use  of  the  family  and  for  farming  purposes ;  also  to 
bargain,  sell  and  alien,  in  fee  simple,  all  or  so  much  of  his 
real  estate,  and  at  such  time  or  times,  as  they  should  deem 
best,  for  the  benefit  of  his  heirs  or  the  payment  of  his 
debts.    He  also  directed  that  his  five  minor  children  should 
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be  supported  and  educated,  during  their  minority,  by  the 
executors  from  the  avails  of  the  estate  after  the  payment  of 
debts ;  that  a  sufficient  sum  should  be  put  at  use  to  secure 
a  permanent  support  to  his  widow  during  her  widowhood, 
and  the  residue,  after  payment  of  debts,  legacies  and 
expenses,  was  given  to  the  five  children  when  the  youngest 
should  arrive  at  full  age. 

Martin  Gage  died  in  July,- 1841.  His  will  was  proved  as 
a  will  of  both  real  and  personal  estate  before  the  surrogate 
of  the  county  of  Yates,  and  letters  testamentary  thereon 
issued,  to  the  respondent  only,  on  the  twenty-ninth  of  that 
month,  one  of  the  other  executors  named  in  the  will  having 
died  and  the  other  renouncing  its  execution. 

In  September,  1848,  John  Martin  presented  his  petition 
to  the  surrogate,  claiming  to  be  a  creditor  of  the  estate  as 
the  holder  of  the  note  above  mentioned,  and  praying  that 
the  executor  be  required  to  render  an  account  of  his  pro- 
ceedings. The  executor,  having  been  cited  for  that  purpose, 
appeared  and  answered  the  petition,  denying  that  the 
petitioner  was  a  creditor  of  the  estate,  and  pleading  the 
statute  of  limitations  of  seven  years  and  a  half  (six  years 
with  the  addition  of  eighteen  months  on  account  of  the 
intervening  death  of  the  debtor )  in  bar  of  the  alleged  claim. 

In  January,  1849,  the  surrogate  made  an  order  requiring 
the  executor  to  render  an  account  in  pursuance  of  the 
prayer  of  the  petition.  That  order  was  reversed  on  appeal 
to  the  supreme  court  in  the  seventh  district,  and  from  such 
reversal  the  petitioner  has  appealed  to  this  court. 

S.  A.  Foot  for  the  appellant. 

H.  R.  Selden  for  the  respondent. 

Gardiner,  J.  Martin  Gage  made  his  promissory  note 
for  $974.15  in  favor  of  the  appellant,  and  died  in  July, 
1841,  a  little  more  than  two  years  after  the  time  when  the 
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note  matured.  By  his  will  he  authorized  his  executors  to 
sell  so  much  of  his  personal  property  as  they  might  deem 
proper,  and  "all  or  so  much  of  his  real  estate  as  they 
should  deem  best  for  the  benefit  of  bis  heirs  or  for  the 
payment  of  his  debts."  By  a  subsequent  clause  he  directed 
a  division  of  the  residue  of  his  real  and  personal  estate 
(after  the  payment  of  his  debts  and  legacies)  among  his 
children.  In  September,  1848,  the  plaintiff,  as  a  creditor 
of  the  estate,  presented  his  petition  to  the  surrogate ;  the 
executor  interposed  a  plea  of  the  statute  of  limitations,  and 
the  question  is,  whether  the  bar  is  avoided  by  the  provisions 
of  the  will  above  quoted.  The  question  does  not  appear 
to  have  been  directly  decided  in  this  state.  In  England,  in 
Burke  v.  Jones  (2  Ves.  Sf  Beames,  275),  it  was  held  that  a 
devise  of  real  estate  in  trust  to  pay  the  "just  debts  "  of 
the  testator  did  not  revive  a  debt  upon  which  the  statute 
had  taken  effect  before  his  death.  It  was,  however,  assumed 
in  that  case  by  the  vice-chancellor,  on  the  authority  of  Lord 
Redesdale,  in  Executors  of  Fergus  v.  Gore  (1  Sch.  $  Lef., 
107),  that  a  debt  not  barred  by  the  statute  at  the  death  of 
the  testator  would  be  continued  by  such  trust  and  not 
affected  subsequently  by  lapse  of  time.  This  opinion  was 
referred  to  with  approbation  by  Chancellor  Kent,  in  Roose- 
velt v.  Mark  (6  John.  Ch.  R.,  294),  and  by  Chief  Justice 
Savage,  in  Rogers  v.  Rogers  (3  Wend.,  518).  But  in  each 
of  those  cases  the  judges  were  contending  against  the  rule 
once  supposed  to  prevail  in  England,  that  a  devise  in  trust 
of  real  estate  for  the  payment  of  debts  revived  a  debt  barred 
in  the  lifetime  of  the  testator.  The  particular  question 
presented  in  this  case  was  not  before  them,  and  the  reason 
assigned  by  the  vice-chancellor,  in  Burke  v.  Jones,  would 
seem  to  be  as  applicable  to  a  debt  as  to  which  the  statute 
had  commenced  running,  as  to  one  barred  before  the  death 
of  the  devisor.  In  either  case  it  becomes  a  question  of 
intention.  If  the  testator  designated  a  particular  demand 
and  made  provision  for  its  payment,  this  would  revive  it, 
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although  the  statute  had  taken  effect  at  the  making  of  the 
will.  So  of  a  particular  class  of  debts.  But  in  Burke  v. 
Jones,  and  in  the  cases  in  this  state  above  cited,  it  was 
determined  that  the  phrase  "just  debts "  did  not  include 
demands  as  to  which  the  statute  had  taken  effect  at  the 
death  of  the  testator.  "  His  meaning  (says  the  vice-chan- 
cellor) must  be  taken  to  be  only  what  shall  turn  out  to  be 
his  just  debts."  •  •  •  "  The  plain  line  is,  that  the 
testator  intended  the  courts  of  law  and  equity  to  determine 
what  are  just  debts,  leaving  his  executors  at  liberty  to  use 
all  means  of  resistance  prescribed  or  allowed  by  law."  (2 
Ves.  Sf  Beames,  290.)  The  fair,  if  not  inevitable  result  of 
this  reasoning  is,  that  the  intention  of  the  testator  is  to 
be  ascertained  by  the  ordinary  rules  of  construction ;  that 
the  phrase  "just  debts"  does  not  identify  any  particular 
debt  or  class  of  debts.  It  follows  that  the  idea  of 
acknowledgment  suggested  by  Lord  Redesdale  is  fallacious. 
The  testator  does  not  say  that  "  the  debts  for  which  I  am 
prima  facie  liable  at  my  death,  or  at  the  making  of  my  will, 
or  at  any  pther  time,  shall  be  discharged  from  the  trust 
fund ;"  but  he  does  in  effect  say  that  "  those  debts  which 
shall  turn  out  to  be  just,  according  to  the  determination  of 
courts  of  law  and  equity,  leaving  my  executors  at  liberty 
to  use  all  means  of  resistance,  shall  be  discharged."  The 
validity  of  the  demand  is  to  be  ascertained  when  the 
investigation  and  determination  are  made,  and  not  according 
to  the  evidence  existing  when  the  will  was  made  or 
when  it  took  effect.  The  position  that  the  executor  is  at 
liberty  to  avail  himself  of  all  means  of  resistance  proves, 
I  think,  that  the  testator  must  refer  to  the  evidence  existing 
when  the  demand  is  attempted  to  be  enforced.  The  idea 
of  the  English  courts  is,  that  the  lapse  of  time  prescribed 
by -the  statute  affords  a  presumption  of  payment.  The 
presumption  may  arise  before  or  after  the  death  of  the 
testator.  Directions  in  the  will  to  pay  debts,  or  even  a 
trust  of  personal  property  for  that  purpose,  will  not  avoid 
Sel.  —  Vol.  V.  51 
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the  presumption,  although  arising  after  the  death  of  the 
testator.  Viewed  as  an  acknowledgment,  however,  a 
direction  of  this  kind,  whether  in  a  trust  of  personal  or 
real  property,  must  have  the  same  effect.  When  the  statute 
has  commenced  running  during  the  life  of  the  supposed 
debtor,  and  has  taken  effect  after  his  death,  the  presumption 
arising  from  lapse  of  time  is  not  that  the  debt  was  paid  or 
discharged  at  the  expiration  of  the  six  years,  but  at  some 
prior  and  indefinite  period.  That  period  may,  with  more 
probability,  be  supposed  to  have  occurred  in  the  lifetime  of 
the  debtor  and  when  the  debt  matured  than  at  any  other 
time ;  and  consequently  the  assumption  that  the  demand  is 
just,  because  not  barred  by  the  statute  at  the  death  of  the 
testator,  is  purely  gratuitous.  The  lapse  of  time  is  but  the 
evidence  of  the  preexisting  fact  of  a  discharge  of  the  debt. 
It  has  been  said  that  by  the  devise  a  trust  is  created,  and 
it  becomes  the  duty  of  the  trustee  to  pay,  and  his  neglect 
shall  not  prejudice  the  creditor.  It  may  be  answered  that 
it  was  the  duty  of  the  testator  to  pay,  and  the  law  imposes 
the  same  obligation  upon  his  personal  representatives  after 
his  death,  constituting  them  trustees  of  his  estate  for  that 
very  purpose.  Yet  in  either  case  the  statute  is  a  good  bar, 
the  existence  of  the  duty  tf>  the  contrary  notwithstanding. 
The  executor  has  the  same  means  of  ascertaining  what  are 
the  real  debts  of  the  decedent,  as  when  acting  as  trustee 
under  a  general  trust  of  this  description.  But,  in  truth,  the 
reason  suggested  above,  like  all  the  others  in  favor  of  the 
continuance  of  the  debt,  assumes  its  existence  and  validity, 
although  past  due  at  the  death  of  the  testator,  unless 
the  statute  has  attached.  This  is  the  very  point  to  be 
proved.  The  law  was  intended  to  quicken  the  dili- 
gence, of  the  creditor,  and  to  protect  the  debtor  and 
his  estate  against  a  possible  loss  of  evidence;  and  both 
reasons  are  as  applicable  to  a  trust  for  the  payment  of 
debts  generally,  as  to  one  established  by  statute  for  the 
same  purpose  or  to  the  original  obligation  of  the  decedent. 
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It  is  rather  a  violent  presumption,  that  a  trustee  will  take 
more  care  of  the  vouchers  belonging  to  the  fund  with 
which  he  is  intrusted  than  of  his  own.  I  am  unable,  there- 
fore, to  see  the  force  of  the  distinction  put  forth  in  the  cases 
referred  to,  and  am  of  opinion  that  the  statute  is  available 
as  a  bar  in  all  cases  where  the  debt  is  over  due  at  the  death 
of  the  testator,  whether  the  statute  has  or  has  not  at  that 
time  taken  effect.  It  is  unnecessary,  therefore,  to  consider 
whether  a  trufct  of  real  estate  or  a  power  in  trust  is  given 
by  this  will  to  the  executor,  or  whether,  so  far  as  this 
question  is  concerned,  there  is  any  distinction  between  the 
two.    The  j  udgment  of  the  supreme  court  should  be  affirmed. 

Willard,  J.,  dissented. 

Ruggles,  Ch.  J.,  and  Denio,  J.,  gave  no  opinion. 

Judges  Johnson,  Mason,  Morse  and  Tagoabt,  concur- 
red in  the  opinion  of  Gardiner,  J. 

Judgment  affirmed* 
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Where  a  testator,  who  died  leaving  a  wife,  children  and  grandchildren,  devised 
his  real  estate  to  his  wife  and  two  other  persons,  in  trust,  to  receive  the  net 
income  thereof  and  apply  it  to  the  use  of  his  wife  daring  her  life  or  widow- 
hood, at  her  death  or  marriage  to  divide  the  same  into  as  many  shares  as 
he  should  leave  children  surviviving  him,  the  net  income  of  one  share  to  be 
received  by  each  child  daring  his  or  her  life,  and  afterwards  by  his  or  her 
husband  daring  life  or  until  marriage,  and  then  the  fee  of  each  share  to  vest 
absolutely  in  the  children  of  each  child,  if  any,  and  if  none  then  in  the 
right  heirs  of  the  testator:  EM,  that  the  entire  devise  was  void,  as  it  sus- 
pended the  absolute  power  of  alienation  beyond  the  continuance  of  two 
lives  in  being  at  the  time  when  the  devise  was  to  take  effect 

By  such  devise  the  widow  and  children  of  the  testator  and  their  surviving 
wives  and  husbands  did  not  take  successive  Ugal  estates,  in  which  case  the 
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two  first  would  be  valid  and  the  others  void,  but  mere  *£**&#,  all  depen- 
dent upon  the  trust,  which  being  void,  the  equitable  interests  all  failed. 
The  absolute  -power  of  alienation  was  suspended,  notwithstanding  a  qualified 
power  was  given  to  the  trustees  to  lease  the  estate  for  terms  not  exceeding 
ten  years,  and  to  sell  such  portions  thereof  as  might  be  necessary  to  dis- 
charge liens  and  pay  for  improvements  upon  the  residue. 

The  questions  presented  in  this  case  arose  upon  an  appli- 
cation to  the  supreme  court  of  the  first  district  to  compel 
Mr.  Lord  to  complete  the  purchase  of  certain  lots  in  the  city 
of  New-York,  bid  off  by  him  at  an  auction  sale  under  a 
decree  made  in  a  suit  for  the  partition  of  the  lands.  The  pur- 
chaser denied  the  validity  of  the  title  upon  the  following  facts : 
James  Amory,  of  the  city  of  New-YoA,  who  was  seized 
in  fee  of  the  lands  at  the  time  of  his  decease,  made  his  last 
will  and  testament  on  the  19th  of  October,  1833,  containing 
the  following  disposition  of  his  estate,  viz :  "First,  I  give 
the  net  annual  income,  interest,  dividends,  rents  and  profits 
of  my  said  estate,  real  and  personal,  to  my  beloved  wife 
Martha,  so  long  as  she  shall  continue  my  widow,  to  be 
applied  by  her,  so  long  as  she  shall  continue  my  widow,  for 
her  own  support,  and,  during  the  infancy  of  any  of  our  chil- 
dren, for  the  education  and  maintenance  of  such  children, 
till  they  respectively  shall  arrive  at  the  age  of  twenty-one 
years,  their  education  to  be  the  same  as  that  I  am  now 
giving  them ;  but  so  that  said  interests,  income,  dividends, 
rents  and  profits  be  received  by  my  said  wife,  not  in  advance, 
but  periodically  as  they  may  accrue ;  but  if  any  part  of  my 
estate  be  mortgaged  at  my  death,  it  is  my  will,  notwithstand 
ing  the  precedent  clause,  that  my  said  wife  pay  off  said 
mortgages,,  by  such  instalments  as  she  may  be  able,  out  of 
said  annual  income  of  my  estate,  first  reserving  the  amount 
she  may  judge  proper  for  her  support,  and  the  support  and 
education  of  my  children  under  age  as  aforesaid,  and  also 
reserving  such  further  part  of  said  income  as  my  said  wife 
may  deem  proper  to  be  given,  at  her  discretion,  to  my  chil- 
x      dren  of  foil  age ;  and  as  I  have  the  fullest  confidence  in  my 
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said  wife,  and  wish  our  children  to  feel  themselves  as  much 
dependent  on  her  as  on  me,  she  shall,  while  she  continues 
my  widow,  dispose  of  such  income  as  she  shall  receive  from 
my  estate,  for  the  purposes  above  mentioned,  in  such  pro- 
portions and  manner  as  her  judgment  and  affections  may 
direct.  Secondly,  This  devise  to  my  said  wife  shall  be  in 
lieu  of  dower,  and  in  bar  of  any  claim  of  dower,  or  of  any 
other  claim  by  her  on  my  estate.  Thirdly,  After  the  death 
or  marriage  of  my  said  wife,  my  real  and  personal  estate 
shall  each  be  divided  equally  into  as  many  shares  as  shall  be 
equal  to  the  whole  number  of  my  children  who  shall  survive 
me,  or  who  shall  die  before  me,  leaving  lawful  issues  survi- 
ving me ;  and  I  give  to  each  child  of  mine  who  may  survive 
me,  one  such  share  of  my  personal  estate  absolutely ;  I  also 
give  to  the  lawful  issue  of  any  deceased  child,  one  such 
share  of  my  personal  estate  absolutely,  equally  to  be  divided 
among  them,  share  and  share  alike.  Fourthly,  I  give  the 
net  annual  income,  interest,  rents,  profits  and  dividends  of 
one  such  share  of  my  real  estate  to  each  child  of  mine  who 
shall  survive  me,  to  be  received  by  such  child  during  his  or 
her  natural  life,  and  afterwards  by  his  or  her  wife  or  hus- 
band, so  long  as  such  wife  or  husband  shall  not  marry  again, 
the  same  to  be  paid  by  my  executors,  not  in  advance,  but 
as  the  same  shall  accrue ;  and  at  the  death  of  such  child,  and 
the  determination  of  the  interest  or  title  of  his  or  her  wife  or 
husband,  I  give  the  fee  of  the  share  of  which  such  child 
received  the  profits,  to  the  children  of  such  child  absolutely, 
in  fee,  as  tenants  in  common,  if  such  child  leave  any,  but 
if  such  child  leave  no  lawful  Hssue  surviving  him  or  her, 
then  to  my  right  heirs.  Fifthly,  If  any  child  of  mine  should 
die  before  me,  leaying  lawful  issue  surviving  him  or  her, 
then  I  give  to  the  children  of  such  deceased  child,  one  of 
said  equal  shares  of  my  real  estate  absolutely  and  in  fee, 
equally  to  be  divided  among  them,  share  and  share  alike. 
Sixthly,  If  any  child  or  grandchild  of  mine  die  under  the 
age  of  twenty-one  years,  leaving  no  lawful  issue  surviving 
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him  or  her,  his  or  her  share  of  the  real  and  personal  estate 
shall  go  to  his  or  her  brothers  and  sisters,  if  any  such  be 
left,  if  not,  then  to  my  right  heirs  and  next  of  kin.  Sev- 
enthly, I  do  hereby  appoint  my  wife,  Martha  Amory,  so  long 
as  she  shall  continue  my  widow,  an  executrix,  and  I  do 
absolutely  appoint  my  friends,  James  A.  Burtus,  bookseller, 
and  Francis  Gross,  lumber  merchant,  executors  of  this,  my 
will,  and  trustees  of  my  estate,  real  and  personal,  and  not- 
withstanding anything  hereinbefore  contained,  do  devise  the 
same  in  trust  to  them  for  the  purposes  of  this  will ;  and  the 
better  to  effect  my  purposes  in  said  will,  I  do  hereby  autho- 
rize my  acting  executors  and  executrix  to  lease  out  all  my 
real  estate  from  time  to  time,  for  a  term  of  years  not  exceed- 
ing ten  years  at  a  time,  and  to  erect  buildings  thereon,  if  it 
be  necessary,  and  to  pay  all  taxes,  charges,  incumbrances, 
assessments,  mortgages  or  liens  on  my  real  estate,  either 
out  of  the  income  of  my  real  and  personal  estate,  in  the 
manner  before  provided  for,  or  out  of  the  personal  estate,  as 
they  may  deem  best;  orif  it  be  necessary,  then  by  a  sale  of 
only  so  much  of  my  real  estate  as  may  be  necessary  for  that 
purpose,  and  also  to  receive  the  net  annual  rents,  profits, 
interest,  income  and  dividends  of  my  estate,  real  and  per 
sonal,  and  then  pay  them  over  to  my  said  wife,  so  long  as 
she  shall  continue  my  widow,  to  be  disposed  of  by  her  as 
before  directed,  and  after  her  death  or  marriage,,  then  to  pay 
over  my  said  personal  estate,  and  the  said  net  annual  rents 
and  profits,  interest,  income  and  dividends  of  my  estate,  real 
and  personal,  to  and  among  my  devisees  or  legatees,  in  the 
manner  hereinbefore  directed.  Eighthly,  Notwithstanding 
anything  hereinbefore  contained,  my  said  wife,  so  long  as 
she  shall  continue  my  widow,  shall  alone  determine  the 
amount  of  instalments  to  be  pjrid  off  on  any  mortgages, 
unless  it  become  necessary  to  pay  more  or  the  whole,  to  pre- 
vent legal  proceedings  for  enforcing  payment  thereof." 

There  was  a  codicil  published  in  1835,  but  it  has  no  bear* 
ing  upon  the  present  questions. 
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The  testator  died  in  February,  1835,  without  having 
revoked  said  will,  and  leaving  a  widow  (Martha  Amory) 
and  seven  children,  viz.,  Samuel  B.  Amory,  Rufus  K. 
Amory,  James  Amory,  Peter  B.  Amory,  John  Amory,  Jane 
B.  Allston  and  Martha  B.  Moore ;  and  also  several  grand- 
children. 

Samuel  B.  Amory,  having  acquired  by  purchase  from  the 
widow  a  present  estate  in  possession  in  a  part  of  the  lands 
devised  to  her  use  during  widowhood,  together  with  his  wife, 
commenced  a  suit  in  the  court  of  chancery  in  the  year  1846, 
by  filing  their  bill  against  the  executors  and  trustees  named 
in  raid  will,  and  against  the  widow,  the  other  children,  and 
the  grandchildren  (several  of  whom  were  infants)  of  the 
said  testator,  in  and  by  which  bill  the  plaintiffs  in  substance 
alleged  that  certain  portions  of  said  will  were  void,  by  rea- 
son whereof  the  real  estate  of  which  the  testator  died  seized 
descended  to  his  children  as  heirs-at-law  in  fee  simple,  sub- 
ject only  to  the  estate  of  his  widow  during  widowhood,  and 
thereupon  prayed  for  a  partition  of  said  real  estate  among 
the  said  children,  or,  in  case  such  partition  should  be  found 
impracticable,  for  a  sale  thereof. 

In  July,  1851,  a  decretal  order  was  made  in  said  cause 
at  a  special  term  of  the  supreme  court  in  the  first  district 
( the  cause  having  been  transferred  to  that  court  under  the 
constitution  of  1846),  by  which  it  was  among  other  things 
adjudged  that  the  said  will  was  void  in  respect  to  all  the 
devises  and  limitations  of  the  real  and  personal  estate  con- 
tained therein,  except  the  devise  of  the  income,  interest, 
dividends,  rents  and  profits  of  the  testator's  estate  to  Martha 
Amory  (the  wife  of  the  testator)  during  widowhood,  in 
lieu  of  dower,  which  was  declared  to  be  a  valid  legal 
estate.  It  was  also  declared  that  the  children  of  the  said 
testator,  as  his  heirs-at-law,  and  by  descent  from  him,  were 
the  owners  in  fee  simple  of  the  said  reai  estate,  subject 
only  to  the  estate  of  the  said  Martha  Amory,  and  her  grantee, 
during  widowhood,  therein.    In  December,  1851.  a  further 
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order  or  decree  was  made,  directing  that  the  real  estate  of 
which  the  testator  died  seized,  in  the  said  decree  and  the 
bill  of  complaint  described,  should  be  sold  at  public  auction, 
in  the  presence  and  under  the  direction  of  Philo  T.  Ruggles, 
a  referee  for  that  purpose  appointed.  The  premises  now 
in  question  were  sold  pursuant  to  that  decree.  Samuel 
Lord  (the  respondent)  became  the  purchaser,  and  the  sale 
haying  been  approved  by  the  court,  the  referee  required 
him  to  complete  his  purchase,  which  he  refused  to  do,  on 
the  ground  that  he  could  not  obtain  a  perfect  title.  A 
motion  was  thereupon  made  by  the  complainants  to  compel 
him  to  complete  the  purchase  and  to  pay  the  price  by  him 
bid  for  the  lands,  which  motion  was  granted  at  the  special 
term,  but  on  appeal  by  the  purchaser  to  the  general  term 
the  order  was  reversed.  From  the  order  made  at  general 
term  the;  complainants  have  appealed  to  this  court  The 
cause  was  submitted  on  printed  points  by 

.James.  Maurice  for  the  appellants,  and 

Miller  Sf  Devdin  for  the  respondent. 

Gaudinee,  J.  James  Amory  died  in  February,  1835 
Py  the  seventh  clause  of  his  will  he  appointed  his  wife 
Martha,  during  her  widowhood*  his  executrix,  and  Burtus 
and  Gross  his  executors,  and  trustees  of  his  estate,  real 
and  personal  The. testator  then  proceeds  to  declare  that, 
"  notwithstanding  anything  hereinbefore  contained,  I  do 
devise  the  same  in  trust  to  them  for  the  purposes  of  this 
will."  The  better  to  effect  his  purposes  in  the  will,  he 
authorized  them  to  lease  his  real  estate  for  a  limited  term, 
to  erect  buildings,  pay  ajl  liens,  &c.,  and,  if  it  should  be 
necessary,  to  sell  so  much  of  the  real  estate  as  might  be 
necessary  for  those  purposes.  They  were  also  to  receive 
the  rents,  profits,  income  and  dividends  of  his  estate,  real 
tod  personal,  and  pay  them  over  to  his  widow  so  long  as 
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she  continued  unmarried,  to  be  disposed  of  by  her  aa 
directed  in  the  previous  clauses  of  the  will ;  and  after  her 
death  or  marriage  to  pay  over  the  personal  estate,  and  the 
net  annual  rents,  &c,  to  and  among  the  devisees  and  legatees 
in  the  manner  thereinbefore  directed. 

The  testator  by  this  provision  creates  a  trust  fund  con- 
sisting of  all  his  real  and  personal  estate.  The  trust  may 
continue  during  the  life  of  Mrs.  Amory,  as  the  trustees  are 
directed  to  pay  over  to  her,  as  the  beneficiary,  the  rents  and 
profits  during  her  life,  or  until  her  marriage.  The  trust, 
however,  is  to  continue  beyond  her  life,  since  the  trustees 
are  required  after  her  death  or  marriage  to  pay  over  the 
personal  estate  and  the  net  annual  rents,  &c.,  to  and  among 
the  devisees  and  legatees,  as  thereinbefore  provided.  By 
the  third  clause  of  the  will  the  personalty  is  divided  into 
equal  shares,  and  given  to  such  of  the  testator's  children  as 
survive  him,  and  to  the  issue  of  those  who  die  before  him, 
the  issue  respectively  taking  the  share  of  their  deceased 
parent.  The  trust  as  to  the  personal  estate  of  course  ceases 
with  the  life  of  Mrs.  Amory. 

By  the  fourth  clause  the  net  annual  income  of  the  real 
estate  is  given,  one  share  to  each  surviving  child,  "  to  be 
received  by  such  child  during  his  or  her  natural  life."  As 
the  trustees,  by  the  seventh  clause,  are  to  pay  over  the  net 
annual  income,  as  directed  by  the  fourth  clause,  the  trust 
as  to  the  real  estate  must  continue  during  the  life  of  the 
children  surviving  the  testator.  This  is  the  second  life. 
But  the  trust  does  not  then  cease;  because  it  is  provided  by 
the  same  clause  not  only  that  each  child  shall  receive  his 
or  her  share  during  his  or  her  natural  life,  but  that  after- 
wards the  same  shall  be  received  "  by  his  or  her  wife  or 
husband  so  long  as  such  wife  or  husband  shall  not  marry 
again."  And  at  the  death  of  such  child,  and  the  determina- 
tion of  the  interest  of  his  or  her  wife  or  husband,  he  gives 
"  the  fee  of  the  share  of  which  such  child  received  the 
profits  to  the  children  of  such  child  absolutely,  in  fee,  as 

Skl.— Vol.  V.  52 
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tenants  in  common."  As  the  wife  or  husband  may  remain 
unmarried,  the  trust  may  continue  for  the  life  of  these 
persons,  which  is  the  third  life  in  the  order  prescribed  by 
the  testator.  If  we  are  to  understand  the  language  of  the 
devisor  in  its  usual  and  ordinary  acceptation,  there  is  no 
room  for  construction.  It  is  plain  and  explicit.  •  He  makes 
the  seventh  clause  the  controlling  one,  by  expressly  declar- 
ing that,  "  notwithstanding  anything  before  contained,"  he 
devised  the  whole  property  "  in  trust  for  the  purposes  of 
this  will."  One  of  those  purposes  was,  that  the  trustees 
should  receive  the  rents,  issues  and  profits  of  his  real  estate, 
and  pay  them  over  to  the  husband  or  wife  of  a  child  dying 
after  the  decease  of  the  testator.  And,  as  if  to  remove  all 
doubt  of  the  continuance  of  the  trust,  he  further  declares, 
in  the  fourth  clause,  that  upon  the  determination  of  the 
interest  (that  is,  the  equitable  right  of  the  husband  or  wife 
to  receive  these  rents ),  the  estate  shall  go  in  fee  to  the 
ultimate  devisees.  The  right  of  the  unmarried  beneficiary 
to  receive,  and  of  course  the  duty  of  the  trustees  to  collect 
and  pay  over,  would  only  terminate  with  the  life  of  the 
former;  and  the  estate  would  then  vest  jn  interest  and 
possession  at  the  same  moment.  To  my  mind  it  is  too 
plain  for  controversy,  that  if  any  trust  is  constituted  by  the 
seventh  clause,  it  endures  and  was  intended  to  endure  for 
three  lives  at  least.  It  therefore  contravenes  the  provision 
of  the  statute  which  declares  that  the  absolute  power  to 
sell  real  estate  shall  not  be  suspended,  by  any  condition  or 
limitation  whatever,  for  a  period  longer  than  two  lives  in 
being  at  the  creation  of  the  estate,  and  was  consequently 
void. 

It  is,  however,  argued,  upon  the  part  of  the  respondents, 
that  the  testator  gave  successive  legal  estates  to  •  the 
devisees  named  in  the  will ;  that  these  are  valid  for  two 
lives,  and  void  as  to  the  residue,  according  to  the  provisions 
of  the  17th  section,  1  R.  S.>  723.  But  this  hypothesis 
repudiates  the  seventh  clause  altogether.  When  this  clause 
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was  framed,  the  testator  was  fully  aware  that  he  had  in 
form  devised  the  rents  and  profits  to  his  wife  and  children 
and  their  surviving  wives  or  husbands ;  but  he  declares  that, 
notwithstanding  this  disposition,  he  devises  the  whole  of 
his  estate  in  trust  to  the  trustees  designated,  through  whom 
the  widow  and  the  devisees  are  to  receive  the  rents  and 
profits  previously  allotted  to  them.     They  are  to  take  from 
the  trustees  and  through  the  trust.    There  is  no  discrepancy 
between  the  different  parts  of  the  will.    By  the  prior 
provisions  of  this  instrument,  the  widow  and  the  other 
beneficiaries  were  to  receive  for  their  use  the  rents  during 
their  lives  respectively.    The  mode  by  which  this  object 
was  to  be  effected  was  the  trust ;  and  in  the  clause  estab- 
lishing it  the  testator  distinctly  refers  to  all  the  devisees  as 
the  cestui*  que  trust  who  are  to  receive  his  bounty  in  the 
manner  and  by  the  instrumentality  there  designated.    This 
was  his  leading  purpose ;  and  to  its  accomplishment  every 
other  part  of  the  will,  whether  apparently  in  conflict  with 
it  or  not,  is  made  subservient.    To  reject  a  clause  thus 
explicit  and  emphatic  would  be  in  effect  to  make  a  will, 
instead  of  construing  the  one  executed  by  the  testator. 
The  conclusion,  I  think,   is  inevitable,   from  the   plain 
language  of  the  testator,  that  he  intended  to  create  a  trust 
as  to  his  real  estate,  and  we  are  bound  to  presume  that  he 
designed  to  establish  a  legal  trust,  with  all  its  incidents. 
One  of  these  incidents  was,  that  the  whole  estate,  legal  and 
equitable,  in  the  land,  should  be  vested  in  the  trustees,  and 
that  the  persons  for  whose  benefit  the  trust  was  created 
should  take  no  estate  in  the  lands,  but  might  enforce  the 
performance  of  the  trust  in  equity.  (1  R.  5.,  729,  $  60.) 
This  equitable  right,  and  no  other,  the  testator  intended  to 
confer  on  the  cestui*  que  trust,  the  widow  included ;  and  if 
by  construction  we  can  change  this  equity  into  a  legal  estate 
in  the  land,  I  see  no  reason  why  we  might  not  designate 
a  new  beneficiary. 
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It  is  said  that  since  the  widow,  as  one  of  the  trustees, 
was  entitled  to  possession  and  the  receipt  of  the  rents  and 
profits,  she  must  be  deemed  to  have  a  legal  estate  of  the 
same  quality,  duration,  &c.,  as  her  beneficial  interest, 
according  to  1  -R.  5.,  727,  §  47.  There  are  two  answers 
to  this  suggestion :  First,  that  this  action  was  not  aimed  at 
active,  but  passive  trusts.  (4  Paige,  404.)  This  is  far  from 
being  a  nominal  trust.  The  trustees  were  to  lease  the  land, 
collect  rents  and  erect  buildings ;  and  it  was  their  duty  to 
preserve  the  property  for  the  benefit  of  the  beneficiaries 
whose  interest  accrued  subsequently  to  that  of  Mrs.  Amory. 
In  the  second  place,  the  legal  estate  established  by  the  will 
was  a  joint  tenancy.  Mrs.  Amory  had,  at  law,  no  interest 
in  the  land,  or  the  rents  and  profits,  which  was  susceptible 
of  a  division.  Her  separate  conveyance  would  be  a  nullity ; 
and  she  could  confer  on  no  one  the  right  of  entry,  or  of 
collecting  the  rents.  If  the  effect  of  the  47th  section  was 
to  enable  her  to  convey  a  freehold  estate  for  her  life,  she 
could  by  a  conveyance  divest  her  co-trustees  of  possession, 
deprive  them  of  the  power  to  lease  or  sell  the  land,  or  to 
make  improvements;  in  a  word,  she  could  by  her  own 
act  abolish  the  trust.  And  this  doctrine,  if  sound,  would 
be  equally  applicable  to  every  trust  sanctioned  by  the  55th 
section  of  the  chapter  of  the  Revised  Statutes  above  cited, 
by  which  trustees  were  authorized  to  receive  the  profits  of 
land  and  apply  them  to  the  use  of  any  person  for  life  or  a 
shorter  period. 

Again,  an  attempt  is  made,  in  the  argument  submitted  to 
us,  to  apply  the  rule  prescribed  by  statute  for  future  legal 
estates,  to  this  trust ;  and  the  trustees  are  supposed  to  hold 
one  estate  for  the  life  of  Mrs.  Amory,  a  second  for  the  child 
surviving  the  testator,  and  a  third  for  his  or  her  wife  or 
husband  ;  that  since  by  the  statute  a  remainder  limited  on 
three  or  more  lives  is  void,  as  to. the  excess  beyond  two 
lives  in  being  at  the  death  of  the  testator,  so  in  this  case 
the  law  will  preserve  the  two  first  trust  estates,  and  avoid 
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the  third  only.  The  answer  to  this  suggestion  has  been 
anticipated.  The  testator  created,  or  intended  to  create,  a 
single  estate  in  joint-tenancy,  which  should  vest  in  the 
trustees  the  whole  estate  in  law  and  equity,  for  all  the 
purposes  of  his  will.  The  quality  of  the  estate  would  have 
been  the  same,  whether  the  beneficiary  was  to  receive  the 
profits  for  two  years  or  two  lives.  Where  the  statute 
clothes  the  trustees  with  the  entire  estate,  legal  and  equita- 
ble, there  can  be  no  remainder,  and  where  the  right  of  the 
cestuis  que  trust  is  defined  and  limited  to  the  enforcement 
of  the  trust  in  equity,  there  is  neither  necessity  nor  room 
for  a  springing  use.  In  this  case  the  truBt  is  void  because 
it  establishes  a  perpetuity  which  the  law  prohibits.  The 
whole  estate  upon  which  it  was  dependent  falls  with  it. 
The  powers  bestowed  upon  the  trustees  are  utterly  incom- 
patible with  the  hypothesis  of  distinct  estates,  either  in  law 
or  equity.  The  power  to  make  improvements,  for  example, 
is  a  continuing  power,  and  might,  for  aught  we  can  know, 
be  discreetly  exercised  as  well  during  the  second  or  third 
life  as  the  first ;  and  during  the  time  when  the  widow  was 
to  receive  all  the  rents,  as  when  they  were  to  be  divided 
into  shares,  the  number  of  which  was  unknown,  ,both  at 
the  execution  of  the  will  and  at  the  death  of  the  testator. 

The  judgment  of  the  supreme  court  should  be  reversed, 
but  under  the  circumstances,  without  costs. 

Tagoart,  J.  The  respondent  insists  that  the  devises 
contained  in  the  will  of  James  Amory  are  valid,  and  for 
that  reason  the  suit  for  partition  of  the  estate  among  the 
children  could  not  divest  the  estate  of  the  grandchildren  of 
the  testator  who  might  be  born  subsequently  to  the  com- 
mencement of  the  suit  for  partition ;  that  such  grandchildren 
might  take  a  valid  estate  in  the  property  devised  by  the 
testator,  of  which  they  could  not  be  deprived  by  the  judg- 
ment in  the  partition  suit,  hence  a  perfect  title  could  not, 
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in  pursuance  of  the  orders  and  decrees  in  that  suit,  be  con  • 
veyed  to  the  respondent. 

If  the  respondent  is  right  in  this  proposition,  the  order 
of  the  general  term  must  be  affirmed.  It  therefore  becomes 
necessary  to  examine  the  statute  in  connection  with  the 
adjudications  under  it,  to  ascertain  whether  the  devises  in 
the  will  of  the  real  estate,  other  than  the  devise  to  the 
wife  during  her  widowhood,  are  or  are  not  valid.  "  The 
absolute  power  of  alienation  shall  not  be  suspended  by 
any  limitation  or  condition  whatever  for  a  longer  period 
than  during  the  continuance  of  not  more  than  two  lives  in 
being  at  the  creation  of  the  estate."  (1  R.  &,  723,  §  15.) 
"  Every  future  estate  shall  be  void  in  its  creation  which 
shall  suspend  the  absolute  power  of  alienation. for  a  longei 
period  than  is  prescribed  in  this  article.  Such  power  of 
alienation  is  suspended  when  there  are  no  persons  in  being 
by  whom  an  absolute  fee  can  be  conveyed."  (12.,  §  14.) 

Tested  by  the  rules  laid  down  in  these  two  sections,  the 
devise  in  this  case  cannot  be  sustained  in  its  full  extent, 
unless  we  construe  the  statute  as  not  applying  to  those 
cases  where  the  suspension  may  or  may  not  exceed  two 
lives  in  being  at  the  creation  of  the  estate.  Laying  the 
question  of  trust  aside,  it  is  very  evident  that  the  absolute 
power  of  alienation  is  so  suspended  that  more  than  two 
lives  in  being  may  exist  intermediate  to  the  creation  of  the 
estate  and  the  vesting  of  an  absolute  estate  in  possession. 
The  testator  devises  his  estate  to  his  wife  during  her  widow- 
hood. This  is  one  intervening  life  between  the  creation  of 
the  estate  and  the  vesting  of  .an  absolute  fee  iu  possession, 
provided  she  remains  a  widow  during  her  natural  life.  One- 
seventh  part  of  the  estate  is  then  devised  to  Samuel  B. 
Amory  during  his  natural  life.  This  is  the  second  interven- 
ing life  estate,  and  at  the  end  of  such  life  estate  there  may 
be  no  person  in  being  by  whom  an  absolute  fee  in  posses- 
sion can  be  conveyed,  or  in  whom  it  will  vest;  for  if 
Samuel  B.  Amory  shall  leave  a  wife  surviving  him,  she  will 
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be  entitled  under  the  will  to  an  estate  for  her  natural  life, 
being  the  third  intervening  life  estate  before  the  vesting  of 
the  absolute  fee  in  the  children  of  Samuel  B.  Amory. 

It  will  be  observed  that  the  testator  does  not  devise  the 
estate  to  his  children,  but  only  the  net  annual  income  during 
their  lives  ;  and  he  does  not  devise  the  fee  of  the  shares  to 
his  grandchildren  at  the  expiration  of  the  life  of  the  child, 
but  devises  the  estate  to  the  grandchildren  at  the  death  of 
the  child  and  the  determination  of  the  interest  or  title  of 
his  or  her  wife  or  husband.  The  estate  does  not'  vest  in 
the  surviving  grandchild  at  the  decease  of  his  or  her  father 
or  mother,  but  it  remains  in  the  trustees  until  the  death  of 
the  surviving  husband  or  wife.  Although  the  grandchild 
who  survives  the  deceased  child  eventually  takes  the  estate, 
such  child  does  not  take  it  until  the  determination  of  the 
third  life  estate,  and  the  grandchild  cannot  convey  a  fee  in 
possession  until  the  estate  vests. 

In  the  case  of  Hawley  v.  James  (16  Wend.,  120)  Chief 
Justice  Nelson,  in  delivering  an  opinion  in  the  court  of 
errors,  says :  "  If  in  either  aspect  the  limitation  of  the 
estate  might  suspend  the  power  of  alienation  beyond  the 
time  allowed  by  the  law,  it  will  be  impossible  to  sustain  it, 
because  the  rule  is  well  established  that  a  limitation  which 
by  possibility  may  create  such  suspension,  is  void."  And 
again,  he  says :  "  In  the  language  of  Chancellor  Kent,  the 
possibility  at  its  creation  that  the  event  upon  which  it 
depends  may  exceed  in  point  of  time  the  authorized  period 
is  fatal  to  it."  (4  Kent's  Com.,  283  ;  4  Cruise,  449  ;  2  Burr., 
873.)  In  the  same  case  Mr.  Justice  Beonson  says :  "  If 
the  estate  is  so  limited  that  by  any  possibility  the  power  of 
alienation  may  be  suspended  beyond  the  statute  rule,  the 
limitation  is  void." 

I  have  treated  the  devise  in  this  case  as  creating  a  tenancy 
in  common  in  the  children  of  the  testator,  and  concede  that 
it  is  a  separate  and  distinct  devise  to  each  of  such  children, 
and  so  far  as  relates  to  them,  alienation  is  not  suspended 
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for  the  seven  lives  instead  of  one  life  for  each  child.  .In 
this  view  of  the  case  it  is  necessary  to  ascertain  whether 
the  devise  is  in  accordance  with  the  provisions  of  the 
statute.  It  is  fully  settled  by  the  cases  of  Coster  v.  Larillard 
(14  Wend.,  265)  and  Hawley  v.  James  (16  Wend.,  61),  that 
the  provisions  of  section  14  apply  as  well  to  present  as  to 
future  estates,  and  also  that  the  said  section  applies  to  trust 
estates  as  well  as  to  estates  in  fee.  It  is,  therefore,  unne- 
cessary to  discuss  these  questions,  even  if  they  were  essen- 
tial to  the  decision  of  the  case,  but  we  need  only  ascertain 
whether  the  absolute  power  of  alienation  is  suspended  for 
more  than  two  lives  in  being  at  the  creation  of  the  estate. 
The  testator  gives  the  net  annual  income  of  his  estate 
to  his  wife  so  long  as  she  shall  continue  his  widow.  After 
her  death  or  marriage  he  directs  bis  real  and  personal  estate 
to  be  equally  divided  into  as  many  shares  as  shall  be  equal 
to  the  whole  number  of  his  children  surviving  him,  or  who 
shall  die  before  him  leaving  lawful  issue  surviving  him.  He 
gives  the  net  annual  income  of  one  such  share  of  his  real 
estate  to  each  child  who  shall  survive  him,  to  be  received 
by  such  child  during  his  or  her  natural  life,  and  afterwards 
by  his  or  her  wife  or  husband  while  unmarried,  and  at  the 
death  of  such  child  and  the  determination  of  the  interest  or 
title  of  his  or  her  wife  or  husband,  he  gives  the  fee  of  the 
share  of  which  such  child  received  the  profits  to  the  children 
of  such  child  absolutely.  During  the  continuance  of  these 
three  estates  or  interests  the  title  to  the  property  is  vested 
in  the  executors  in  truBt.  The  title  does  not  vest  in  the 
widow,  nor  in  the  child,  nor  in  the  husband  or  wife  of  such 
child.  It  does  not  vest  in  fee  upon  the  death  or  marriage 
of  the  widow  or  upon  the  death  of  the  child,  but  is  held  by 
the  executors  in  trust  until  the  termination  of  the  three 
intermediate  estates.  Is  the  absolute  power  of  alienation 
suspended  ?  The  trust  in  this  case,  if  valid  as  such,  is  a 
trust  within  the  third  subdivision  of  §  55  in  the  article 
relating  to  uses  and  trusts,  viz.,  "  To  receive  the  rents  and 
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profits  of  lands  and  apply  them  to  the  usd  of  pfiy  person 
during  the  life  of  such  person  or  for  any  Bhorter  terni;^ 

By  §  60  it  is  provided  that  "  every  express  trust,  valid  as 
such  in  its  creation,  except  as  otherwise  provided,  'shall  vest 
the  whole  estate  in  the  trustees  in  law  tauT equity,  subject 
only  to  the  execution  of  the  trust.  The  persons  for  whose 
benefit  the  trust  is  created  shall  take  no  estate  or  interest  in 
the  lands,  but  may  enforce  the  p^formance  of  tti6  trlifit 
in  equity." 

Section  63  provides  that  "  no  person  beneficially  inter- 
ested in  a  trust  for  the  receipt  of  the  rents  and  profits  of 
lands  can  assign  or  in  any  manner  dispose  of  such  interest ;" 
and  by  §  65,  "  every  sale,  conveyance,  or  otheT  act  of  the 
trustees  in  contravention  of  the  trust  shall  be  absolutely 
void." 

The  testator  authorized  his  executors  to  lease  out  all  his 
real  estate  from  time  to  time,  for  a  term  of  years  not  exceed-r 
ing  ten  at  a  time,  to  erect  buildings  thereon  if  it  be 
necessary,  and  to  pay  all  taxes,  charges  or  liens  on  his  real 
estate,  by  a  sale,  if  it  should  be  required,  of  so  much  Only 
asshouldbe  necessary  for  the  purpose*  Aside*  therefore, 
from  the  prohibition  contained  in  §  65,  the  trustees  are 
impliedly  restrained  from  selling  by  the  provisions  of  the 
will  itself;  and  they  are  expressly  disabled  from  selling  by 
the  provisions  of  that  section.  The  c&ttas  que  trust  are  pre- 
vented from  selling  by  §§  63  and  60.  There  are,  then,  in 
the  language  of  §  14,  "  no  persons  in  being  by  whom  an 
absolute  fee  in  possession  can  be  conveyed.19  The  absolute 
power  of  alienation  is  consequently  suspended  for  a  longer 
period  than  during  the  continuance  of  two  lives  in  being 
at  the  creation  of  the  estate.  The  estate  was  therefore 
void  in  its  creation,  and  never  had  a  valid  or  legal  existence 

It  is  insisted  that  because  the  third  life  estate  is  made 
void  exprefisly  by  the  provisions  of  §  17  of  the  same  statute* 
so  much  of  the  will  as  gives  an  estate  to  the  surviving  hus- 
bands or  wives  of  the  testator's  children  should  be  stricken 
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out  as  surplusage,  leaving  the  remainder  of  the  will  to 
stand  in  full  force  and  effect.  That  section  provides  that 
successive  estates  for  life  shall  not  be  limited  unless  to 
persons  in  being  at  the  creation  thereof.  Now  this  provi- 
sion avoids  the  estate  to  the  surviving  husband  or  wife,  as 
their  estate  was  in  favor  of  persons  not  in  being  at  the 
creation  of  the  estate.  But  the  remainder  of  §  17  is  more 
especially  relied  upon  flb  sustain  the  will.  That  provides 
that  where  a  remainder  shall  be  limited  on  more  than  two 
successive  estates  for  life,  all  the  life  estates  subsequent  to 
the  two  persons  first  entitled  thereto  shall  be  void,  and  upon 
the  death  of  those  persons  the  remainder  shall  take  effect 
in  the  same  manner  as  if  no  other  life  estates  had  been 
created. 

This  argument  is  a  plausible  one,  and  were  it  not  for  the 
rule  that  all  parts  of  a  statute  should  have  effect,  if  possible, 
perhaps  it  might  prevail.  The  argument  may  be  somewhat 
strengthened  by  $  19,  which  provides  that  where  a  remainder 
shall  be  created  upon  any  such  life  estate,  and  more  than 
two  persons  shall  be  named  as  the  persons  during  whose 
life  the  estate  shall  continue,  the  remainder  shall  take 
effect  upon  the  death  of  the  two  persons  first  named, 
in  the  same  manner  as  if^no  other  lives  had  been  in- 
tro<Juced, 

If,  however,  the  reasons  of  the  supreme  court  in  the 
opinion  delivered  on  the  decision  of  this  case  are  sound, 
what  becomes  of  §  14  ?  "  Every  future  estate  shall  be  void 
in  its  creation,  which  shall  suspend  the  absolute  power  of 
alienation  for  a  longer  period  than  is  prescribed,"  viz.,  not 
more  than  two  lives  in  being  at  the  creation  of  the  estate. 
The  creation  of  the  estate  was  at  the  death  of  the  testator. 
(§41.)  If  it  suspended  the  power  of  alienation  beyond 
two  lives  then  in  Jteing,  it  was  then  void.  It  clearly  did 
suspend  the  power  of  alienation  during  the  probable  life  of 
the  widow,  then  during  the  life  of  the  child,  and  con- 
tingently during  the  life  of  the  surviving  husband  or  wife. 
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It  was,  therefore,  a  void  estate  by  the  provisions  of  $$  14 
and  15,  and  (if  the  supreme  court  is  right)  a  valid  estate 
by  the  provisions  of  ^  17  and  19.  The  estate  was  vested 
in  the  executors  during  the  continuance  of  the  three  lives, 
two  in  being  at  its  creation  and  the  other  not  then  in  being. 
The  third  life  interest  is  void  by  the  first  as  well  as  the  last 
clause  of  §  17.  In  order  to  give  effect  to  §§  14,  15, 17 
and  19,  and  each  of  them,  we  mus^  adopt  the  following 
hypothesis,  viz :  where  the  absolute  power  of  alienation  is 
suspended  for  a  longer  period  than  two  lives  in  being  at 
the  creation  of  the  estate,  the  whole  estate  is  void  in  its 
creation,  so  that  not  only  the  third  life  estate  and  the 
remainder,  but  the  prior  life  estates  are  void.  But  where 
the  absolute  power  of  alienation  shall  not  be  suspended, 
although  more  than  two  successive  life  estates  are  created, 
the  first  two  life  estates  and  the  remainder  are  valid  estates 
under  the  provisions  pf  §§  17  and  19,  but  the  third  life 
estate  is  void,  and  the  remainder  must  take  effect  imme- 
diately. In  one  case,  the  estates  attempted  to  be  created 
are  vested  estates,  and  the  persons  in  whom  they  are  vested 
may  convey  an  absolute  fee  in  possession.  In  the  other, 
the  estates  are  contingent,  and  do  not  vest  until  the  hap- 
pening of  the  event  upon  which  the  estate  depends.  The 
distinction  I  have  attempted  to  draw  removes  all  the  diffi- 
culties, and  all  of  the  provisions  of  the  statute  above 
referred  to  have  their  full  effect  consistently  with  each 
other. 

I  must,  before  closing  this  case,  refer  to  a  class  of  cases 
which  may  be  claimed  to  conflict  in  some  manner  with  the 
case  of  Cotter  v.  LorUlard.  In  the  case  of  Irving  v.  De 
Kay  (9  Paige,  523),  the  chancellor  refers  to  the  case  of 
Hatdey  v.  James  (5  Paige,  320,  458,  459),  and  says :  "  The 
principles  stated  in  that  case,  and  which  are  now  the  settled 
rules  of  law,  are,  that  the  intention  of  the  testator,  when 
it  shall  have  been  ascertained  from  an  examination  of 
the  will  in  connection  with  the  situation  of  his  property, 
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$c,vat  the  time  of  making  such  will,  must  be  carried  into 
effect  by  the  courts  so  far  as  that  intention  is  consistent 
with  the  rules  of  law;  that  although  some  of  the  objects 
of  the  testator  for  which  a  trust  is  created,  or  some  future 
interests  limited  upon  the  trust  estate,  are  illegal  and  invalid, 
if  any  of  the  purposes  tor  which  the  trust  was  created  are 
legal  and  valid,  and  would  have  authorized  the  creation  of 
such  an  estate,  the  legal  title  vests  in  the  trustees  during  the 
continuance  of  such  valid  objects  of  the  trust ;  except  in 
those  cases  where  the  legal  and  valid  objects  of  the  trust 
are  so  mixed  up  with  those  which  are  illegal  and  void  that 
it  is  impossible  to  sustain  the  one  without  giving  effect  to  the 
other;  and  that  every  disposition  by  the  testator  of  an 
estate  or  interest  in  the  rents,  profits  or  income  of  his  real 
or  personal  property,  and  every  trust  in  the  will  which  if 
valid  would  have  the  effect  of  rendering  the  property  inalien- 
able for  a  longer  period  than  is  allowed  by  law,  and  every 
remainder  or  other  future  estate  or  other  interest  limited 
upon  the  trust  which  would  have  that  effect,  must  be  con- 
sidered and  treated  as  absolutely  void  and  inoperative,  in 
determining  the  question  of  the  validity  of  a  devise  of  the 
legal  estate  to  trustees,  or  the  validity  of  any  other  provision 
of  thewiil." 

Tested  by  the  rules  here  laid  down,  I  see  no  reason  to 
change  my  opinion  that  the  whole  estate  created  by  the 
will  in  question  is  void.  The  legal  and  valid  objects  of 
the  trust,  viz.,  the  estate  in  the  rents,  profits,  &c.,  devised 
for  the  benefit  of  the  children,  and  the  remainder  in  fee  in 
the  grandchildren,  are  so  mixed  up  with  the  illegal  and  void 
one  (the  life  estate  in  the  surviving  husband  or  wife),  that 
it  is  impossible  to  sustain  the  one  without  giving  effect  to  the 
other.  The  remainder  limited  upon  such  illegal  estate  is, 
therefore,  absolutely  void.  Nothing  remains,  then,  but  the 
life  estate  in  the  child.  Thai  estate  cannot  be  sustained,  for 
a  further  reason  than  is  stated  above.  It  is  merged  in  a  greater 
estate,  viz.,  the  fee.    The  subsequent  life  estate  and  the 
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remainder  limited  thereon  being  void,  the  fee  must  vest, 
and  it  vesting  in  the  cestui*  que  trust  of  the  second  life  estate, 
such  estate  is  merged  in  and  destroyed  by  the  greater 
estate. 

The  order  of  the  general  term  must  be  reversed,  and  that 
of  the  special  term  affirmed. 

All  the  judges  concurred  in  the  foregoing  conclusions. 

Judgment  accordingly. 
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Olmsted  and  others  against  Looms  and  Graves. 


A  reservation,  in  a  grant  of  a  water  privilege,  of  to  much  water  "  as  is  i 
aary  for  the  use  of  a  forge  and  two  blacksmith's  bellows,"  does  not  limit 
the  use  of  the  water  reserved  to  the  sole  object  specified;  and  such  refe- 
rence to  a  certain  object  will  be  regarded  as  a  measure  of  the  quantity,  and 
not  as  a  restriction  of  the  use  of  the  water. 

An  assertion  and  exercise  for  more  than  twenty  years  by  the  grantor  and  his 
successors,  with  the  assent  of  the  grantees  and  their  successors,  of  the  right 
to  use  the  water  reserved  for  other  purposes  than  those  specified,  is  suffi- 
cient to  establish  the  right  so  to  use  it. 

The  recent  diversion  by  the  grantees,  of  part  of  the  water  so  reserved,  from  a 
paper  mill  which  had  been  for  many  years  standing  on  the  site  ef  the  forge, 
furnishes  a  proper  case  for  the  exercise  of  equity  jurisdiction. 

to  entitle  the  plaintiff  to  equitable  relief  in  Such  a  case,  it  is  not  necessary 
for  him  first  to  establish  a  right  at  law. 

In  the  year  1802  Jonathan  Wales  was  the  owner  of  a 
tract  of  land  on  the  Oriskany  creek,  in  the  county  of 
Oneida,  on  which  there  was  a  dam  across  the  creek,  a  race- 
way of  eighty-three  rods  hi  length  along  the  left  bank  of  the 
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creek,  and  a  forge  for  the  manufacture  of  wrought  iron  situ- 
ated near  the  lower  end  of  the  race.  On  the  4th  of  May  in 
that  year,  the  forge  being  then  in  operation,  Wales  conveyed 
by  deed  to  Alfred  Smith,  Solomon  Loomis  and  Eason  Trow- 
bridge, under  whom  the  defendants  claim  title,  a  part  of  the 
land  lying  between  the  creek  and  the  race  above  the  forge. 
The  deed  contained  the  following  clause :  "  with  the  privi- 
lege of  digging  from  the  head  of  said  race  to  said  land,  for 
the  purpose!  of  carrying*  water  sufficient  to  carry  an  oil  mill ; 
and  I,  the  said  Wales,  agree  that  they,  the  said  Smith,  Loomis  * 
and  Trowbridge,  shall  have  the,  privilege  of  the  water  that  is 
not  wanted  for  a  forge  and  two  blacksmith's  bellows."  An 
agreement  in  writing  under  seal  wpp  m$de  and  executed 
between  the  parties,  bearing  even  date  with  the  deed.  The 
agreement  recites  that  the  conveyance  to  Smith,  Loomis  and 
Trowbridge,  was  made  "  for  the  purpose  of  building  an  oil 
mill ;"  and  Wales  agreed  to  be  at  one-quarter  of  the  expense 
of  widening  the  race,  "  sufficient  to  carry  the  above  said  oil 
mill,"  and  at  one-half  the  expense  of  keeping  the  race  and 
dam  in  repair;  and' the  grantees  agreed  to  be  at  three-quar- 
ters of  the  expense  of  widening  the  race,:  and  at  one-half  of 
the  expense  of  keeping  the  race  aid  dam  in  constant  repair. 
Then  follows  this  clause :',"  And  it  is  mutually  agreed  that 
Loomis,  Smith  and  Trowbridge  are  entitled  to  all  the  water 
as  kbove  alluded  to,  except  what  is  necessary  for  the  use  of 
the  forge  and  twp  blacksmith's  bellows,  as  is  particularly 
reserved  in  the  above  mentioned  conveyance,  and  it  is 
expressly  agreed  that  the  above  said  Loomis,  Smith  and  Trow- 
bridge shall  not  any  way  infringe  to  take  away  the  water 
belonging  to  said  forge,  or  which  is  necessary  for  said  forge ; 
and  it  is  fairly  understood  by  said  parties  that  in  case  of  a 
dry  time  when  water  cannot  be  obtained  for  all,  then  and  at 
all'Othe*  tfanes  the  forge  above  alluded  to  is  to  have  the  pre- 
ference;" 

Very  shortly  after  the  conveyance  and  agreement  were 
made,  the  grantees  erected  an  oil  mill  on  the  lot  so  conveyed 
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by  the  deed,  and  cut  a  ditch  or  canal  to  the  main  race, 
which  led  the  water  from  the  mill  pond  to  the  forge,  and 
took  the  water  for  their  oil  mill  from  the  main  race  about 
twenty-three  rods  above  the  forge  and  about  sixty  rods 
below  the  head  of  the  race.  In  1806  or  1807,  Wales,  the 
owner  of  the  forge,  removed  it,  and  erected  a  papefr  mill  in 
its  place,  and  the  business  of  making  paper  therein  was 
carried  on  from  the  time  of  its  erection  to  the  time  when 
the  bill  in  this  case  was  filed,  using  as  much  water  as  was 
necessary  to  drive  it.  During  the  whole  period  from  the 
erection  of  the  oil  mill  until  it  was  purchased  by  the  defen- 
dants in  December,  1845,  the  right  of  the  plaintiffs  and 
those  under  whom  they  claim  to  a  preference  in  the  use  of 
the  water  to  the  extent  of  the  original  reservation  never 
was  disputed  or  denied.  There  was.  some  proof  that  in  a 
few  instances  the  owners  of  the  oil  mill  refused  to  shut 
down  their  gate  when  required  to  do  so  by  the  owners  of 
the  paper  mill,  but  the  refusal  was  put  on  the  ground  that 
there  was  then  water  enough  for  both  mills.  There  was  no 
distinct  evidence  of  the  denial  by  the  defendants  and  those 
under  whom  they  claimed  of  the  right  of  the  plaintiffs  to  use 
water  for  their  paper  mill  until  1847.  Both  parties  claim 
title  under  Jonathan  Wales.  The  defendants  claim  so  much 
of  the  water  privilege  as  was  granted  by  the  deed  from 
Wales  to  Smith  and  others  in  1802.  The  plaintiffs  claim 
all  that  remained  in  or  was  reserved  to  Wales  by  that  deed. 

The  complainants  in  their  bill,  which  was  filed  in  the 
supreme  court  in  November,  1847,  set  forth  the  facts  above 
stated,  among  others,  deducing  their  title  from  Wales,  the 
original  grantor  of  the  defendants ;  and  claim  to  use  as 
much  water  for  their  paper  mill,  erected  in  1807  on  the 
site  of  the  old  forge,  as  was  wanted  for  the  forge  at  the  date 
of  the  deed  under  which  the  defendants  claim,  and,  in  addi- 
tion to  that  quantity,  as  much  as  would  be  sufficient  for  two 
blacksmith's  bellows.  They  also  allege  that  since  the  1st 
of  January,  1846,  when  the  defendants  put  their  paper  mill 
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in  operation,  the  defendants  have  at  all  times,  when  there 
was  not  water  enough  to  carry  both  mills,  used  and  drawn 
down  the  water  in  the  race  so  as  to  obstruct,  hinder  and 
prevent  the  complainants  from  carrying  on  their  business; 
depriving  them  of  the  water  to  which  they  were  entitled. 
The  prayer  of  the  bill  was  for  an  injunction  against  the 
defendants. 

The  defendants  in  their  answer  deny  that  since  their 
1  paper  mill  was  put  in  operation  they  have  drawn  down  the 
water  so  as  not  to  leave  what  was  wanted  for  a  forge,  Ac ; 
and  they  further  insist  that  by  the  true  construction  of  the 
deed  and  agreement  of  the  4th  of  May,  1802,  the  complain- 
ants have  no  right  to  use  any  part  of  the  water  for  any 
other  purpose  than  that  of  driving  a  forge  and  two  black- 
smith's bellows;  that  the  privilege  was  confined  to  the 
particular  forge  then  standing,  and  that  when  the  same  was 
torn  away,  and  the  water  no  longer  wanted  for  that  forge, 
the  privilege  ceased,  and  consequently,  that  the  plaintifls 
have  no  right  'to  use  the  water  for  any  purpose  whatever. 

The  cause  was  heard  at  a  general  term  in  Onondaga 
county,  in  March,  1849.  The  court  held  the  reservation  to 
be  general  and  perpetual,  and  that  the  reference  to  the 
bellows  was  only  as  a  measure  of  quantity  ;  but  dismissed 
the  bill,  on  the  ground  that  an  adequate  remedy  existed  at 
law.    The  plaintifls  appealed  to  this  court. 

F.  Kernan  for  the  appellants. 

&  Beardsley  for  the  respondents.  • 

Ruggles,  J.  The  first  question  to  be  determined  arises 
upon  the  construction  and  effect  of  the  deed  of  1802 ;  and 
for  that  purpose  the  deed  and  agreement,  being  cotempo- 
raneous  instruments  relating  to  the  same  matter,  are  to  be 
read  and  considered  together. 
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On  this  point  I  concur  entirely  in  the  opinion  delivered 
in  the  court  below,  that  by  the  language  used  by  these 
parties,  they  intended  to  Bpecify  the  quantity  of  water 
granted,  and  the  quantity  retained  or  reserved,  and  not  to 
limit  the  mode  or  purpose  for  which  the  part  granted  or 
reserved  should  be  used.  A  strict  adherence  to  the  letter  of 
the  instruments  might,  perhaps,  lead  to  a  different  con-* 
elusion  with  respect  to  the  rights  of  both .  parties.  The 
agreement  recites  that  the  conveyance  was  made  "  for  the 
purpose  of  building  an  oil  mill,"  and  the  race  was  to  be 
widened  so  as  to  be  "  sufficient  to  carry  said  oil  mill ;"  and 
the  agreement  in  the  body  of  the  deed  was  that  the  grantees 
should  have  the  privilege  of  the  water  that  was  not  wanted 
for  the  forge  and  two  blacksmith's  bellows.  But  a  con- 
struction which  would  limit  the  use  of  the  water  to  the 
purposes  alluded  to  in  these  instruments  would  be  not  only 
against  public  policy  but  against  the  manifest  interest  of 
the  parties.  A  bargain  of  that  kind  would  be  greatly  to 
the  disadvantage  of  both,  and  it  cannot  therefore  be  seri- 
ously believed  that  either  party  intended  to  bind  himself 
or  the  other  to  the  use  of  the  right  granted,  or  the  right 
reserved,  for  any  single  specified  purpose.  The  case  of 
Cromwell  v.  Selden  (3  Comst.,  253)  is  very  much  like  that 
now  under  consideration,  and  confirms  the  construction 
given  to  the  deed  now  in  question  in  the  court  below.  It 
is  unnecessary  to  refer  to  cases  beyond  that  and  the  cases 
there  cited. 

The  acts  of  the  parties  are  entirely  in  conformity  with 
this  construction.  Wales,  the  grantor,  converted  his  forge 
into  a  paper  mill  in  1806  or  1807,  and  the  water  reserved 
in  the  deed  of  1802  has  been  used  for  the  purpose  of  pro- 
pelling the  paper  mill  for  nearly  or  quite  forty  years,  with- 
out question  or  objection  on  the  part  of  the  owners  under 
the  grant  of  1802.  The  uniformity  with  which  the  plain- 
tiff's right  to  a  preference  in  the  use  of  the  water  for  that 
purpose  was  asserted  op  his  part,  and  acquiesced  in  by  the 
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owner  of  the  oil  mill,  proves  that  it  has  been  used  under  a 
claim  of  right.  This  long  acquiescence  may  be  properly 
regarded  as  a  practical  construction  of  the  conveyance 
settled  between  the  parties  themselves,  by  which  the  right 
of  the  complainants  to  use  the  water  for  the  purpose  of 
driving  the  paper  mill  is  established. 
•  But  in  regard  to  the  point  on  which  the  case  turned  in 
the  court  below,  I  am  compelled  to  differ  in  opinion  from 
that  court.  The  bill  was  there  dismissed  on  the  ground 
that  the  court  of  chancery  had  not  concurrent  jurisdiction 
with  a  court  of  law  in  a  case  like  the  present,  and  that  no 
relief  in  equity  could  be  granted  until  the  right  had  been 
first  settled  at  law.  The  right  of  the  plaintiffs  to  use  the 
quantity  of  water  specified  in  the  deed  of  1802,  for  the 
purpose  of  driving  their  paper  mill,  is  entirely  clear,  espe- 
cially when  connected  with  the  long  and  uninterrupted  use 
of  it  for  that  purpose.  The  defendants  have  stated  no  fact 
in  their  answer  to  put  the  complainants9  right  in  doubt. 
The  only  real  difficulty  between  the  parties,  after  settling 
the  construction  of  the  deed  of  1802,  arises  from  the  want 
of  some  satisfactory  mode  of  determining,  not  only  for  the 
present  but  the  future,  what  quantity  of  water  the  parties 
are  respectively  entitled  to,  and  to  fix  it  by  actual  mea- 
surement. As  long  as  this  is  left  undone,  the  parties  will 
be  in  continual  controversy. 

The  jurisdiction  of  the  court  of  chancery  in  caseg  of  this 
description  is  well  established.  The  question  here  is  not 
whether  a  preliminary  injunction  ought  to  have  been  granted, 
but  whether  a  court  of  equity  has  power  of  granting  relief* 
This  question  was  determined  in  favor  of  the  jurisdiction  of 
a  court  of  equity  in  the  case  of  Gardner  v.  The  Trustees  of 
Netvburgh  (2  John.  Ch.  i£.,  162),  and  in  the  case  of  Belknap 
v.  Trimble  (3  Paige,  577,  585,  600).  It  is  trpe  that  in  the 
case  of  Reid  v.  Gifford  (6  John.  Ch.  JR.,  19),  a  preliminary 
injunction  was  refused  on  a  bill  for  relief  against  the  diversion 
of  water  from  the  mills  of  the  complainant ;  but  the  case 


ALBANY,  APRIL,  1854.  429 

Olmsted  against  Loomis  and  Graves. 

cannot  be  understood  as  overruling  the  doctrine  on  which  the 
same  learned  chancellor  ruled  in  Gardner  v.  Newburgh,  and 
if  it  were  to  be  so  regarded,  the  authority  of  the  case  last 
mentioned  is  reaffirmed  by  the  decision  in  Belknap  v.  Trimble. 
(See  also  2  Story's  Eq.,  §  927.) 

The  construction  of  the  instruments  in  writing  under 
which  the  parties  respectively  claim  title  may  as  well  be 
declared  in  the  one  court  as  in  the  other ;  and  especially 
where,  as  in  this  state,  the  remedy  at  law  and  the  remedy 
in  equity  are  administered  in  the  same  court  and  by  the  same 
judges.  The  mode  in  which  justice  is  administered  in  a 
court  of  equity  is  much,  better  adapted  to  the  speedy  and 
final  settlement  of  the  present  controversy  than  the  forms  of 
a  suit  at  law.  It  can  be  done  in  equity  in  a  single  suit. 
The  litigation  might  continue  through  a  great  number 
of  actions  at  law.  The  remedy  in  equity  is  preventive  as 
well  as  remedial.  The  remedy  at  law  is  not  so.  The  par- 
ties may  have  or  might  have  had  an  issue  to  be  tried  by  a 
jury  if  desirable.  But  the  principal  questions  to  be  sub- 
mitted to  a  jury  in  the  present  case  relate  to  the  quantity  of 
water  granted  by  the  deed  of  1802,  and  the  quantity  retained 
by  the  grantor ;  and  whether  the  defendants  have  taken  and 
diverted  from  the  plaintiff's  paper  mill  more  than  they  were 
entitled  to. 

The  learned  judge  who  delivered  the  opinion  in  the  court 
below  observed,  "  if  we  should  attempt  to  ascertain  the  quan- 
tity of  water  to  which  the  plaintiffs  are  entitled,  the  evidence 
is  so  conflicting  that  we  should  necessarily  be  left  to  conjec- 
ture." This  is  undoubtedly  true,  and  a  jury  in  a  court  of 
law  or  on  an  issue  in  chancery  w^uld  have  the  same  or  greater 
difficulty.  In  an  action  at  law  to  recover  damages  for  a 
wrongful  diversion  of  the  water,  the  jury  would  have  to 
inquire,  first,  how  much  water  was  wanted  for  the  old  forge 
and  two  blacksmith's  bellows ;  and  secondly,  whether  the 
defendants  diverted  the  water  so  as  not  to  leave  that  quantity. 
These  might  involve  incidentally  other  inquiries  as  to  the 
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relative  quantities  wanted  for  the  old  forge  and  for  the  plain- 
tiffs' paper  mill;  as  to  the  condition  of  the  creek  as  to 
fullness ;  as  to  the  state  of  the  dam  and  race,  and  as  to  the 
condition  of  paper  mills  in  respect  to  their  machinery,  and 
to  the  waste  of  water.  Sometimes  the  result  of  a  suit  at 
law  might  depend  upon  a  fact  not  involving  the  disputed 
right  between  the  parties,  and  sometimes  it  would  be  impos- 
sible to  ascertain  the  grounds  on  which  the  verdict  was  found* 
Every  juror  would  probably  have  the  same  difficulty  in 
understanding  and  reconciling  the  evidence,  which  was  felt 
in  the  court  below  and  which  is  folly  appreciated  here.  The 
verdict  of  a  jury,  finding  that  too  much  water  was  diverted 
at  one  time,  would  be  no  guide  to  another  jury  in  determin- 
ing whether  too  much  was  diverted  at  another  time.  So  that 
if  the  parties  are  left  to  their  remedy  at  law,  they  are  left 
to  endless,  expensive,  unsatisfactory  and  useless  litigation. 
The  true  and  proper  remedy  was  in  the  court  of  chancery, 
and  the  mode  by  which  the  controversy  can  be  determined 
with  the  least  expense,  and  the  greatest  certainty  of  doing 
justice,  is  by  a  reference  to  one  or  more  suitable  referees; 
one  of  whom  should  be  a  capable  engineer  or  millwright 
Such  a  referee  can  learn  more  of  the  true  merits  of  the  case 
in  a  day,  upon  an  actual  view  and  examination  of  the  mills 
and  premises,  than  a  jury  or  court  can  ever  learn  from  hear- 
ing or  reading  the  testimony  of  witnesses.  This  observation 
may  not  be  true  in  regard  to  the  question  how  much  water 
was  wanted  for  the  old  forge,  but  it  is  undoubtedly  true  of 
various  other  material  facts  in  regard  to  which  the  witnesses 
have  testified.  And  after  such  a  view  the  testimony  already 
given  can  be  far  better  understood  and  appreciated  than  by 
a  jury  or  a  court  without  a  view.  If  it  should  be  found 
impossible  to  ascertain  with  certainty  the  quantity  of  water 
reserved  by  the  deed  of  1802  as  water  wanted  for  the  old 
forge,  resort  may  then  be  had,  for  the  purpose  of  settling  that 
question,  to  the  quantity  used  by  the  plaintiffs  and  their  pre- 
decessors for  a  paper  mill,  for  a  long  period  of  time,  under 
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a  claim  of  right  and  by  the  acquiescence  of  the  defendants 
or  those  under  whom  they  claim. 

This  course  of  proceeding  by  a  reference  and  view  has 
another  advantage  over  an  action  at  law.  It  enables  the 
court  to  exercise  its  power  of  preventing  future  litigation. 
Power  may  be  given  to  the  referee  to  prescribe  and  estab- 
lish, under  the  direction  of  the  court,  some  fixed  mechanical 
gauge  by  which  the  quantity  of  water  to  which  the  plain 
tifls  are  entitled  may  be  kept  within  the  main  race,  and  not 
drawn  off  into  the  defendants'  side  race.  This  has  fre- 
quently been  done  in  cases  of  this  description ;  and  where 
parties  cannot  otherwise  agree,  and  are  disposed  to  be  liti 
gious,  it  is  perhaps  the  only  mode  of  preventing  continual 
irritation  and  litigation  between  them. 

I  think  the  supreme  court  erred  in  dismissing  the  com- 
plainants9 bill  for  the  want  of  jurisdiction  in  chancery.  I 
have  suggested  the  course  proper  to  be  pursued  in  the 
supreme  court  when. the  case  shall  have  been  sent  back; 
leaving  it,  however,  to  that  court  to  take  such  course  for 
the  determination  of  the  controversy  as  may  upon  the  appli- 
cation of  the  parties,  or  in  the  discretion  of  the  court>  be 
deemed  most  apt  to  lead  to  a  speedy  and  proper  conclusion 
of  the  controversy. 

Pabkeb,  J.  The  defendants  insist  that  the  plaintiffs  have 
no  right  to  use  the  water  of  the  creek,  except  for  the  pur- 
pose of  running  a  forge  and  two  blacksmith's  bellows.  But 
this  position  is  untenable.  The  forge  and  two  blacksmith's 
bellows  are  mentioned  as  the  measure  of  quantity,  and  not 
as  the  only  objects  to  which  the  use  of  the  water  could  be 
applied.  Nor  are  the  defendants  limited  to  a  use  of  the 
water  for  the  purpose  of  an  oil  mill  alone.  They  have  a 
right  to  use  all  the  surplus  water  beyond  what  was  reserved 
to  the  grantors  of  the  plaintiffs.  The  plaintiffs  are  entitled 
to  use  water  enough  for  a  forge  and  two  blacksmith's  bel- 
lows.   They  may. apply  it  to  any  other  kind  of  machinery. 
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and  it  appears  to  have  been  applied  to  the  propelling  of  a 
paper  mill  for  about  forty  years.  To  that  extent  the  plain- 
tiffs are  entitled  to  a  preference  in  the  use  of  the  water. 
If  there  is  a  surplus  beyond  it,  the  defendants  are  at  liberty 
to  use  it  for  propelling  their  paper  mill.  But  they  are  not 
at  liberty  to  interfere  with  such  preference  by  diverting  to 
their  own  mill  the  water  which  was  necessary  to  the  plain- 
tiffs' mill.  Such  diversion  is,  I  think,  clearly  established 
by  the  evidence.  So  far  I  concur  fully  in  the  opinion 
expressed  in  the  court  below  as  to  the  legal  rights  of  the 
parties  under  the  deed  and  contract ;  but  I  cannot  concur 
in  the  conclusion  of  that  court  that  this  is  not  a  proper  case 
for  equitable  relief ;  on  the  contrary,  I  think  a  proper  case 
is  made  out  by  the  allegations  in  the  bill  and  the  proofs 
taken,  to  authorize  that  court  to  grant  the  relief  by  injunc- 
tion prayed  for  in  the  bill.  It  is  well  settled  that  courts  of 
equity  have  concurrent  jurisdiction  with  courts  of  law  in 
cases  of  private  nuisance  of  this  character.  The  plaintiffs  need 
not  set  forth  in  the  complaint  all  the  reasons  that  might  be 
given  why  an  injunction  should  be  granted.  It  is  enough 
that  it  appears  from  the  facts  set  forth  in  the  bill  of  com- 
plaint and  from  the  proofs,  that  the  plaintiffs'  right  is 
unquestionable  and  has  been  recognized  by  ancient  use  and 
enjoyment,  and  that  the  diversion,  being  a  recent  act,  has 
the  effect  to  prevent  the  plaintiffs  from  carrying  on  business 
at  their  mill.  All  this  appears  in  this  case,  as  well  from  the 
bill  of  complaint  as  the  evidence.  It  is  not  necessary  to 
allege  in  terms  that  the  threatened  injury  will  be  great  or 
irreparable,  if  it  is  apparent  from  the  facts  set  forth  that 
such  must  be  its  effect ;  nor  is  it  necessary  in  such  a  case 
first  to  establish  a  right  at  law.  In  Gardner  v.  The  Village 
of  Newburgh  (2  John.  Ch.  i£.,  165),  it  was  decided  that  the 
court  of  chancery  has  a  concurrent  jurisdiction  with  courts 
of  law,  in  a  case  of  private  nuisance  by  diverting  or 
obstructing  an  ancient  water-course,  and  may  issue  an 
injunction  to  prevent  the  interruption,  though  the  plaintiff 
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has  not  established  his  title  at  law  ;  and  Chancellor  Kent 
said,  "the  foundation  of  jurisdiction  in  such  a  case  is  the 
necessity  of  a  preventive  remedy,  when  great  and  immedi- 
ate mischief  or  material  injury  would  arise  to  the  comfort 
and  enjoyment  of  property."  In  that  case  an  injunction 
was  granted  on  the  grounds  that  the  right  to  the  use  of  the 
stream,  of  which  the  plaintiff  was  in  the  actual  possession, 
had  been  immemorially  enjoyed,  and  "that  the  plaintiff 
would  receive  immediate  and  great  injury  by  the  suspension 
of  all  those  works  on  his  land  which  are  set  in  operation 
by  the  water." 

In  Arthur  v.  Case  (1  Paige,  447),  it  was  held  that  where 
hydraulic  works  were  erected  on  both  sides  of  a  private 
stream,  the  owners  of  the  works  were  each  entitled  to 
an  equal  share  of  the  water,  and  that  if  the  owner  of 
the  mills  on  either  side  attempted  to  deprive  the  other 
of  the  use  of  his  share  of  the  water,  of  which  he  had 
been  in  the  quiet  enjoyment,  and  thus  to  destroy  his 
mills,  an  injunction  would  be  granted,  as  the  injury  might 
be  irreparable.  In  Belknap  v.  Trimble  (3  Paigex  577),  the 
complainants  were  the  several  owners  of  different  mills, 
situated  upon  the  same  stream,  which  mills  depended  upon 
a  particular  use  of  the  waters  of  a  pond  at  the  head  of 
the  stream  for  the  running  thereof,  and,  as  such  mill 
owners,  had  been  in  the  uninterrupted  use  and  enjoy- 
ment of  the  water  in  a  particular  manner  for  more  than 
twenty  years ;  and  it  was  held  that  the  court  of  chancery 
had  jurisdiction  to  establish  their  right  to  such  use  of  the 
*<waters  of  the  pond  and  to  restrain  the  defendant  from 
disturbing  them  in  the  enjoyment  thereof.  It  was  decided 
in  that  case  that  where  different  mill  owners  have  a  common 
right  to  an  artificial  use  of  water  for  their  respective  mills, 
the  court  of  chancery  had  jurisdiction  so  to  regulate  the 
common  use  of  the  water  as  to  preserve  the  rights  of  each. 

The  cases  where  a  court  of  chancery  has  refused  to  enter- 
tain jurisdiction,  and  sent  the  plaintiff  to  a  court  of  law  for 
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relief,  are  where  the  right  interfered  with  has  not  been 
"  long  previously  enjoyed,"  as  in  Van  Bergen  v.  Van  Bergen 
(3  John.  Ch.  R.,  282),  or  where  the  act  of  diversion  com- 
plained of  took  place  more  than  three  years  before  the  bill 
filed,  as  in  Reid  v.  CUfford  (6  John.  Ch.  R.,  19;  see  also  1 
Cox's  Cases,  102 ;  BrowrCs  Case,  2  Vesey,  414).  The  deci- 
sions on  this  subject  are  generally  collected  in  Story's  Eq. 
Juris.,  §  927,  and  in  note  2  to  the  same  section. 

If  it  is  established  that  a  long  enjoyed  right  of  the 
plaintiffs  has  been  improperly  interfered  with  by  the  defen- 
dants, it  is  no  objection  to  entertaining  jurisdiction  of  the 
case  that  there  is  an  uncertainty  as  to  the  measure  of  right 
or  as  to  the  precise  language  in  which  to  describe  it  intelli- 
gibly in  an  injunction;  "id  cerium  est,  quod  cerium  reddi 
potest;"  and  if  it  were  necessary,  this  case  might  now  be 
sent  to  a  referee  to  ascertain  and  report,  after  a  scientific 
examination,  the  precise  quantity  of  water  requisite  for  the 
use  of  a  forge  such  as  Wales  had  and  two  blacksmith9! 
bellows.  But  I  think  in  this  case  such  a  reference  is  unne- 
cessary. A  paper  mill  was  substituted  for  the  forge  over 
forty  years  ago  and  has  been  constantly  used  there  since ; 
and  the  fact  that  one  of  the  owners  of  the  oil  mill  assisted 
at  its  erection,  and  that  it  had  been  allowed  to  run  so  many 
years  undisturbed,  affords  very  satisfactory  evidence  that 
the  general  use  of  the  water  for  the  paper  mill  did  not  vary 
materially  from  the  quantity  necessary  for  the  forge. 

After  such  a  lapse  of  time  I  think  it  is  right  to  say  that 
the  plaintifis  are  to  be  protected  in  the  use  of  whatever 
water  is  necessary  for  the  running  of  their  paper  mill  as  it 
had  been  run  for  twenty  years  previous  to  3847,  and  that 
the  defendants  ought  to  be  restrained  by  injunction  from 
drawing  water  from  the  dike  so  as  to  deprive  the  plaintiffs 
of  the  use  of  the  water  to  that  extent. 

Allen  and  Denio,  Js.,  gave  no  opinion,  the  latter  having 
been  counsel  in  the  court  below. 
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All  the  other  judges  concurring  in  the  foregoing  opinions 
the  cause  was  remitted  with  leave  to  the  parties  to  proceed 
by  reference  or  otherwise,  upon  the  principles  laid  down 
in  the  opinion  o(  Ruggles,  J. 


Loonie  and  others  against  Hogan. 

Where  the  owner  of  a  lot  in  the  city  of  Now- York  contracted  with  a  purchaser 
to  convey  the  lot  to  him  for  a  certain  sum,  and  to  loan  him  money  in 
instalments  for  the  erection  of  a  building  thereon,  the  price  and  the  money 
lent  to  be  secured  by  bond  and  mortgage  upon  the  premises  at  the  completion 
of  the  building,  at  which  time  the  lot  was  to  be  conveyed,  it  was  HMt  that 
the  seller  of  the  lot  was  not "  the  owner  of  the  building"  within  the  meaning 
of  the  mechanics1  lien  act,  although  it  was  erected  on  lands  of  which  he 
had  the  legal  title. 

That  persons  furnishing  materials  for  such  building  could  not,  under  that 
statute,  compel  payment  for  those  materials  out  of  the  money  agreed  to  be 
advanced  by  the  seller  to  the  purchaser. 

That  a  parol  promise  by  the  seller  of  the  lot  to  pay  for  the  materials  furnished 
to  the  purchaser,  was  within  the  statute  of  frauds,  and  void. 

That  a  parol  promise  by  the  seller  to  accept  a  bill  drawn  on  him  by  the  pur- 
chaser for  such  materials,  was  also  void. 
# 

Loonie,  Fitzgerald  &  Egan  sued  Hogan  in  the  New-York 
common  pleas  to  recover  $150  and  interest,  for  cut  stone 
furnished  by  them,  which  were  used  in  erecting  *a  build- 
ing on  Eleventh-street,  in  the  city  of  New-York.  The 
complaint  stated  that  the  plaintiffs  were  stone  cutters,  and 
that  on  the  11th  of  August,  1849,  they  contracted  with 
James  Mullaney,  "  contractor  of  Robert  Hogan,  owner, "  to 
furnish  the  cut  stone  for  a  house  erecting  by  Mullaney,  for 
and  under  a  contract  with  Hogan,  the  defendant,  to  be  paid 
for  as  the  work  should  progress;  that  defendant  was  the 
owner  of  the  lot  on  which  the  house  was  erected;  that 
the  plaintiffs  cut  and  furnished  stone  to  the  amount  of  $150 ; 
and  on  the  3d  of  October,  1849,  furnished  the  defendant 


9    435 
185    191| 


486     CASES  IN  THE  COURT  OF  APPEALS. 


Loonie  against  Hogan. 


with  a  written  account,  attested  by  the  oath  of  Loonie,  one 
of  the  plaintiffi.  They  aver  that  the  defendant  k  liable  to 
pay  the  amount,  by  virtue  of  the  act  for  the  better  secu- 
rity of  mechanics,  &c,  passed  April  30th,  1830.  The  com- 
plaint also  states  that  the  defendant  promised  to  accept  an 
order,  to  be  drawn  on  him  by  Mullaney  in  favor  of  the 
plaintiffi,  for  said  material,  and  to  pay  it ;  that  Mullaney  drew 
such  order  for  $150,  and  delivered  it  to  the  plaintiffi,  but  the 
defendant  refused  to  pay  it.  They  allege  that  the  $150 
remains  unpaid.  The  answer  denies  nearly  all  of  the  mate- 
rial facts  alleged  in  the  complaint,  and  alleges  that  the 
defendant  contracted  to  sell  the  lot  on  which  the  building  was 
erected  to  Mullaney,  and  was  to  advance  him  money  to  build 
the  house,  by  way  of  loan.  The  delivery  of  the  attested 
account  is  not  denied. 

The  cause  was  tried  in  February,  1851,  before  Lewis  B. 
Woodbufp,  one  of  the  judges,  and  a  jury. 

It  appeared  that  on  the  19th  of  July,  3849,  the  defendant 
entered  into  a  written  contract  with  Mullaney  and  one  Peter 
J.  Flinn,  by  which  he  agreed  to  sell  them  the  lot  on  which 
the  house  was  subsequently  built,  and  they  agreed  to  pur- 
chase the  same  for  $1700;  they  covenanted  to  proceed 
forthwith  to  erect  upon  it  a  four-story  building,  similar  in 
all  respects  to  one  which  was  referred  to  as  a  pattern.  The 
defendant  was  to  loan  and  advance  them  $1300  in  ten 
specified  instalments,  payable  as  the  work  progressed,  and 
at  certain  stages  of  it  particularly  mentioned,  the  last  amount 
to  be  advanced  when  it  should  be  finished.  When  the 
building  was  inclosed  the  defendant  was  to  convey  the  lot 
to  Mullaney  and  Flinn,  who  were  to  mortgage  it  to  him,  and 
give  him  their  bond,  to  secure  the  purchase  money,  together 
with  the  sums  loaned  and  agreed  to  be  loaned,  payable  in 
four  years  from  the  date  of  the  contract,  with  semi-annual 
interest,  the  mortgage  to  contain  a  provision  binding  the 
mortgagors  to  keep  the  building  insured  for  $1500.  In  case 
Mullaney  and  Flinn  should  neglect  to  finish  the  house,  or 
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should  suspend  the  work  upon  it  for  ten  days,  the  defendant 
might  insist  upon  the  immediate  payment  of  all  his  advances, 
and  was  authorized  to  sell  the  interest  of  Flinn  and  Mulla- 
ney  at  public  or  private  sale,  on  giving  a  week's  notice,  and 
to  apply  the  proceeds  to  the  sums  due  or  to  become  due  on 
account  of  the  premises,- returning  the  surplus  to  Flinn  and 
Mullaney. 

The  plaintiffs,  by  a  written  proposal  dated  August  11, 
1849,  agreed  with  Mullaney  to  furnish  the  cut  stone  required 
for  the  building  for  $200,  to  be  paid  weekly  in.  proportion 
to  tiie  quantity  of  stone  delivered ;  and  they  actually  fur 
Dished  stone  prior  to  October  1,  1849,  to  the  amount  of 
$150.  On  the  1st  of  October,  1849,  Mullaney  delivered  to 
the  plaintiffe  an  order  on  the  defendant  for  $150.  There 
had  previously  been  an  order  given  for  the  same  amount, 
expressed  to  be  for  stone  delivered  to  him,  Mullaney,  on 
Eleventh-street ;  but  this  appears  to  have  been  abandoned 
when  the  other  order  was  given. 

Mullaney,  who  was  examined  as  a  witness  for  the  plain- 
tiffs, testified  that  he  built  the  house  for  himself;  that 
before  this  order  of  October  1st  was  given,  there  was  an 
interview  between  the  plaintiff  Loonie,  the  defendant,  and 
the  witness,  in  which  the  defendant  inquired  of  the  witness 
whether  he  would  give  the  plaintiffs  an  order  for  the  amount 
of  the  stone,  to  be  paid  by  instalments  as  the  payments 
should  become  due  from  the  defendant  to  Flinn  and  Mullaney, 
and  said  that  if  so  he  would  accept  it,  and  the  witness  said 
he  would  give  such  an  order ;  and  the  defendant  told  Loonie 
that  any  time  during  the  day  that  he  would  come  to  him 
with  such  an  order  he  would  accept  it.  The  order  was 
signed  on  the  same  day,  the  stone  to  the  amount  of  $150 
having  been  already  delivered.  It  did  not  appear  that  the 
order  had  ever  been  presented  for  acceptance.  In  Novem- 
ber, 1849,  the  building  was  blown  down,  and  the  defendant 
advanced  Mullaney  $300  to  rebuild  it  under  a  new  arrange- 
ment, the  terms  of  which  did  not  distinctly  appear.    It  did 
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not  appear  how  much  of  the  money  to  be  loaned  by  the 
defendant  Mullaney  and  Flinn  had  entitled  themselves  to 
receive  by  the  progress  they  had  made  on  the  wall  when 
the  account  was  served,  nor  how  much  they  had  received 
prior  to  that  time.  Defendant  paid  about  $35  after  that 
time  on  account  of  materials,  but  nothing  for  labor.  The 
plaintiffs  gave  in  evidence  a  full  covenant  deed  from  the 
defendant  to  Peter  J.  Plinn,  dated  April  1,  1850,  which 
was  expressed  to  be  in  consideration  of  $3000. 

The  defendant's  counsel  moved  for  a  dismissal  of  the 
complaint,  insisting  that  there  was  no  privity  of  contract 
between  the  plaintiffs  and  the  defendant ;  that  the  defen- 
dant was  not  the  owner  of  the  lot,  nor  was  Mullaney  a 
contractor  for  erecting  the  house  within  the  provisions  of 
the  lien  law  ;  that  the  defendant's  promise  to  pay  for  the 
stone,  if  one  was  proved,  was  void  for  not  being  in  writing ; 
and  as  to  the  order,  that  it  had  never  been  presented  for 
acceptance. 

The  judge  granted  the  motion  and  dismissed  the  com- 
plaint, and  the  plaintiffs'  counsel  excepted.  The  plaintiffs 
appealed  to  the  general  term  of  the  common  pleas,  where 
the  judgment  was  affirmed. 

Thomai  Darlington  for  the  appellants. 

J.  B.  Dillon  for  the  respondent. 

Denio,  J.  The  act  entitled  "  An  act  for  the  better 
security  of  mechanics  and  others  erecting  buildings  in 
the  city  and  county  of  New- York,"  provides  that  every 
mechanic  doing  any  work  towards  the  construction  of  any 
building  in  the  city  of  New-York  "  erected  under  a  contract 
in  writing  between  the  owner  and  builder,  or  other  person," 
"may  deliver  to  the  owner  of  the  building  an  attested 
account "  of  such  labor,  "  and  thereupon  such  owner  shall 
retain  out  of  his  subsequent  payments  to  the  contractor 
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the  amount  of  such  work  and  lahor,  for  the  benefit  of  the 
person  so  performing  the  same."  ( Stat.,  1830,  412,  §  1.) 
The  subsequent  sections  of  the  act  provide  for  the  adjust- 
ment of  the  account  between  the  contractor  and  the  party 
who  rendered  it,  where  it  shall  be  disputed,  which  is  to  be 
brought  about  by  arbitration  if  the  parties  cannot  agree  ; 
and  when  the  amount  due  shall  have  been  determined,  if 
the  contractor  shall  not  pay  it  in  ten  days,  "the  owner 
shall  pay  the  same  out  of  the  fund  as  above  provided; 
and  which  amount  due  may*  be  recovered  from  the  said 
owner  by  the  creditor  of  the  said  contractor,  in  an  action 
for  money  had  and  received  id  the  use  of  said  creditor, 
and  to  the  extent  in  value  of  any  balance  due  by  the 
owner  to  his  contractor  under  the  contract  with  him  at 
the  time  of  the  notice  first  given  as  aforesaid,  or  subse- 
quently accruing  to  such  contractor  .under  the  same,  if 
such  amount  shall  be  less  than  the  sum  due  from  the 
said  contractor  to  his  creditor,"  (§  4.)  If  by  collusion 
or  otherwise  the  owner  of  the  building  shall  f pay  the  con- 
tractor in  advance  of  the  times  of  payment  mentioned  in 
the  contract,  and  there  shall  not  be  enough  left  to  pay 
the  party  who  shall  have  served  the  account,  the  owner 
shall  notwithstanding  be  liable  to  the  party  as  though 
such  payments  in  advance  had  not  been  made.  (§  5.) 
This  is  the  whole  of  the  act ;  and  the  question  in  this  case  is, 
whether  the  relation  between  the  defendant  of  one  part  and 
Mullaney  and  Flinn  of  the  other,  is  that  o(  owner  and  contrac- 
tors for  building,  within  the  true  construction  of  the  statute. 
Assuming  that  the  contract  for  the  sale  of  the  lot  was  entered 
into  in  good  faith  and  without  any  view  to  evade  the  provisions 
of  the  lien  law,  it  certainly  presents  a  different  case  from  the 
one  which  was  primarily  in  the  contemplation  of  the  legis- 
lature. The  object  of  the  law  was  to  enable  a  laborer, 
mechanic  or  sub-contractor  to  attach,  in  effect,  in  the  hands 
of  the  person  for  whom  the  building  was  erected,  any  debt 
which  the  latter  might  owe  to  the  immediate  contractor,  on 
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his  contract  for  the  work.  As  no  lien  attaches  to  the  real 
estate,  the  title  to  the  lot  is  not  a  matter  of  any  importance ; 
and  the  question  would  be  the  same,  so  far  as  I  can  perceive, 
if  one  should  agree  to  lend  money  to  the  owner  of  a  lot  to 
enable  him  to  build  a  house  thereon,  with  an  agreement  to 
secure  the  loan  by  mortgage  when  the  building  should  be 
completed.  It  would  not  be  seriously  contended  in  such  a 
case  that  a  mechanic  or  laborer  employed  by  the  borrower 
could  proceed  under  the  act  to  reach  the  money  agreed  to  be 
loaned.  The  remedy  which  the  statute  gives  is  against  money 
due  to  the  principal  contractor  for  the  work  which  he  agreed 
to  do,  but  which  the  sub-contractor  or  mechanic  has  actually 
performed  for  him.  It  does  not  extend  to  money  payable  to 
the  contractor  on  any  other  account.  It  is  quite  reasonable 
that  the  party  meritoriously  entitled  to  be  paid  for  the  work 
should  be  allowed  to  intervene  between  the  owner  for  whom 
the  house  was  built  and  the  person  who  had  contracted  to 
build  it,  and  to  divert  the  course  of  the  payments,  which 
would  have  gassed  into  the  hands  of  such  contractor,  to  his 
own*  It  is  a  form  of  equitable  subrogation  regulated  by 
statute,  but  it  is  limited  by  the  act  to  the  plain  case  of 
money  due  upon  a  contract  for  performing  the  work. 

The  case  is  equally  without  the  letter  of  the  statute.  It 
is  the  "  owner  of  the  building"  against  wjiom  the  remedy 
is  given.  In  this  case,  although  the  title  of  the  lot  remained 
in  the  defendant,  Mullaney  and  Flinn  were  erecting  the  build- 
ing for  themselves  and  not  for  the  defendant.  They,  and  not 
the  defendant,  were  to  own  it  when  it  should  be  completed. 
The  money  which  the  plaintiffs  sefck  to  obtain  is  money  agreed 
to  be  loaned  and  not  a  debt  agreed  to  be  paid.  It  is  only  the 
latter  to  which  the  statute  applies.  If  public  policy  or  the 
^joint  interest  of  laborers  and  mechanics  requires  that  the 
remedy  should  be  extended  so  as  to  embrace  the  case  of 
money  agreed  to  be  advanced  otherwise  than  by  a  party  con- 
tracting to  have  a  building  erected  for  himself,  it  is  for  the 
legislature  to  provide  for  such  cases  by  new  enactments. 
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I  am  aware  that  the  supreme  court  in  the  first  district  has 
arrived  at  a  different  conclusion  in  a  similar  case;  but  with 
every  disposition  to  concur  ih  opinion  with  so  respectable  a 
tribunal,  I  find  myself  unable  to  assent  to  the  judgment  in 
that  case.  (McDermott  v.  Palmer,  11  Barb.,  9.) 

I  see  no  reason  to  doubt  but  that  the  parties  to  the  con- 
tract for  the  sale  of  the  lot  intended  in  good  faith  to  make 
the  precise  bargain  contained  in  it.  It  is  not  an  unreasonable, 
nor,  I  believe,  an  unusual  arrangement  for  the  owner  of  town 
lots  to  connect  with  a  contract  to  sell  them,  an  agreement 
to  loan  money  to  the  purchaser  to  be  expended  in  building 
upon  them,  taking  a  lien  on  the  real  estate  to  secure  both  the 
purchase  price  and  the  money  loaned. 

There  is  no  ground  for  holding  the  defendant  liable  on  the 
draft.  Considering  what  was  said  between  the  parties  as  an 
agreement  to  accept,  it  is  unavailable  for  two  reasons :  first, 
it  was  not  in  writing  ( 1  R.  £.,  768,  §§  6,  7, 8) ;  and  second, 
the  plaintiffs  were  to  present  this  bill  to  the  defendant  on 
the  same  day  on  which  the  conversation  was  had ;  and  it  was 
only  on  that  condition  that  the  defendant  agreed  to  accept. 
It  does  not  appear  to  have  been  presented  at  all.  There  was 
no  promise  to  pay  for  this  work  except  what  was  said  about 
accepting  the  bill.  The  ruling  in  the  court  below  was 
therefore  correct,  and  the  judgment  ought  to  be  affirmed. 

Edwards,  J.  The  plaintiffs  in  this  action  claim  that 
they  are  entitled  to  recover  from  the  defendant  the  contract 
price  of  certain  materials  furnished  to  one  James  Mullaney, 
and  used  by  him  in  the  erection  of  a  certain  building  in  the 
,  city  of  New- York.  The  agreement  between  the  plaintiffs 
and  Mullaney  was  proved  upon  the  trial,  and  it  is  not 
denied  that  the  materials  were  furnished  pursuant  to  that 
agreement.  The  only  question  which  is  raised  upon  this 
branch  of  the  case  is,  whether  the  defendant  is  liable  to 
the  plaintiffs  for  the  price  of  the  materials,  under  the  pro- 
visions of  the  "  act  for  the  better  security  of  mechanics  and 
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others  in  the  city  of  New-York,"  passed  April  20,  1830, 
amended  April  13,  1832.  (2  R.  S.,  648,  3d  ed.) 

The  statute  of  1830  applied  to  "  every  mechanic,  work- 
man or  other  person  doing  or  performing  any  work  towards 
the  erection,  construction  or  finishing  of  any  building  in 
the  city  of  New- York  erected  under  a  contract  in  writing 
between  the  owner  and  builder  or  other  person,"  &c.  The 
amendment  of  1832  extended  the  provisions  of  the  act  to 
"  all  materials  furnished  and  used  in  the  performance  of  any 
work,"  &c.  The  object  of  the  statute  was  to  protect  the 
person  furnishing  work  and  labor  or  materials,  by  giving 
him  a  primary  claim  upon  all  moneys  due  upon  the  con- 
,  tract  in  the  performance  of  which  the  work  and  labor  or 
materials  should  be  furnished.  The  claim  of  such  person 
was  considered  as  more  meritorious  than  that  of  the  con- 
tractor, and  was  preferred  to  it.  But  such  preference  was 
intended  to  be  given  only  in  cases  where  there  was  a 
building  contract,  and  a  debt  due  to  the  contractor  by 
reason  of  the  work  and  labor  or  materials  furnished  by  the 
mechanic,  laborer  or  sub-contractor,  or  otherwise.  This  is 
clearly  the  intent  and  meaning  of  the  statute.  The  ques- 
tion then  arises  whether  the  agreement  proved  in  this  case 
contains  a  building  contract.  It  certainly  does  not  in  its 
terms,  and  I  think  that  it  does  not  in  its  spirit. 

The  principal  object  contemplated  by  the  parties  to  it 
was  the  sale  of  the  lot  described  in  it.  It  will  be  observed 
that  no  money  was  to  be  paid  by  the  parties  of  the  first 
part  until  some  time  after  a  deed  should  be  executed.  The 
sale  was  to  be  entirely  upon  credit;  and,  in  addition  to 
this,  a  loan  was  to  be  made  to  the  parties  of  the  second 
part  to  enable  them  to  make  such  improvements  upon  the 
property  as  would  render  the  purchase  an  advantageous  one 
to  them.  The  money  to  be  advanced  was  expressed  to  be 
a  loan  to  be  made  to  the  parties  of  the  second  part  to  aid 
them  in  the  erection  of  the  building,  and  not  a  payment  as 
a  consideration  for  its  erection.    The  parties  of  the  second 
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part  were  thus  to  receive  the  benefit  of  the  capital  of  the 
party  of  the  first  part,  and  there  was  probably  a  corres- 
ponding advantage  to  the  party  of  the  first  part  in  the 
consideration  which  he  was  to  retain,  and  which  was  to  be 
secured  by  a  mortgage  upon  the  property,  as  enhanced  in 
value  by  the  improvements  to  be  placed  upon  it  by  the 
parties  of  the  second  part.  Under  these  circumstances  I 
think  that  the  relation  of  builder  and  contractor  did  not 
exist  between  the  parties.  '  It  is  true  that  the  party  of  the 
first  part  would  continue  to  be  owner  of  the  premises  until 
a  conveyance  of  them  should  be  given ;  but  the  parties  of 
the  second  part  would  not  be  contractors  within  the  mean- 
ing of  the  statute.  The  case  of  McDermott  v.  Palmer  ( 11 
Barb.>  9)  was  referred  to  by  the  counsel  for  the  plaintiffs; 
but  it  will  be  observed  that  in  that  case  there  was  a  build- 
ing contract,  and  it  was  upon  that  ground  that  the  court 
based  their  decision.  In  giving  their  opinion  they  say 
"  that  the  moneys  were  to  be  advanced,  not  as  a  loan,  but, 
as  is  expressly  stated  in  the  agreement,  as  a  consideration 
for  the  finishing  of  the  houses  according  to  the  contract." 

The  plaintiffs  next  claim  that  they  are  entitled  to  recover 
upon  the  orders  drawn  by  Mullaney  upon  the  defendant. 
It  is  not  pretended  that  the  orders  were  accepted,  and  it 
does  not  appear  that  they  were  drawn  in  such  a  manner  as 
to  operate  as  an  assignment  of  any  particular  fund  or  claim. 

The  judgment  should  be  affirmed. 

The  whole  court  concurring, 

Judgment  affirmed. 
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The  Aububn  and  Cato  Plank  Road  Company  against 

Douglass. 

Legislative  acts  granting  franchises  to  corporations  are  to  be  construed  strictly, 
according  to  their  terms ;  and  the  grantees  in  such  acts  take  nothing  by 
implication,  either  as  against  the  power  making  the  grant,  or  against  other 
corporations  or  individuals. 

The  acts  authorizing  the  formation  of  plank  road  companies  give  to  such  com- 
panies no  interest  or  easement  in  or  upon  the  lands  adjoining  their  road,  and 
no  right  to  restrict  the  use  which  the  proprietor  of  such  lands  may  make  of 
his  own  premises. 

The  owner  of  land  may  put  it  to  any  use  which  does  not  infringe  some  fixed 
legal  right  of  another ;  loss  or  damage  to  one  person,  arising  from  the  use 
made  by  another  of  his  own  property,  being  damnum  absque  injuria^  unless 
the  former  has  previously  acquired  some  legal  right  to  restrict  the  uso 
which  the  latter  shall  make  of  such  property. 

Where  no  such  right  of  restriction  exists,  it  is  immaterial  what  may  be  the 
motives  of  the  proprietor  for  dealing  with  his  own  property  in  a  particular 
way. 

The  plaintiffs,  a  corporation  organized  under  the  general 
plank  road  acts,  had  built  their  road  upon  the  line  of  an  old 
highway  which  bounded  the  defendant's  farm  on  one  side, 
and  had  erected  a  toll-gate  on  that  part  of  their  road  which 
ran  by  his  farm.  After  the  erection  of  the  gate  the  defendant 
moved  his  fence  from  the  line  of  the  road  where  it  originally 
stood,  back  upon  his  farm  some  twenty  or  thirty  feet,  and 
graded  a  track  by  the  side  of  the  road,  but'  entirely  upon 
his  own  land,  extending  on  both  sides  of  the  toll-gate,  so 
that  persons  traveling  upon  the  road  could,  if  disposed,  leave 
the  road  and  pass  over  this  parallel  track,  thus  avoiding  the 
gate. 

The  complaint  states  these  facts,  and  avers  that  the  acts 
of  the  defendant  were  done  for  the  purpose  and  with  the 
intent  to  injure  and  defraud  the  plaintiffs ;  and  prays  for  an 
injunction,  together  with  damages  for  th£  injury  sustained. 
The  answer  denies  the  motives  imputed  to  the  defendant  in 
the  complaint,  and  insists  that  the  fence  was  removed  and 
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the  track  graded  to  facilitate  his  farming  operations,  and  to 
afford  him  convenient  ingress  and  egress  to  and  from  his 
barn  and  other  premises ;  such  improvements  naving  been 
made  necessary  by  the  acts  of  the  plaintiffi  themselves,  in 
cutting  down  the  old  highway  several  feet,  and  leaving  high 
banks  in  front  of  his  barn,  pasture  and  house.  To  this  answer 
the  plaintiffs  demurred. 

The  cause  was  heard  before  Mr.  Justice  Johnson  at  the 
Cayuga  special  term,  in  April,  1850.  Judgment  was  given 
for  the  plaintiffs  on  the  demurrer,  and  the  defendant  was 
perpetually  enjoined  from  permitting  his  road  to  be  kept 
open  so  that  it  might  be  used  by  the  public  for  travel.  ( 12 
Barb.,  553.)  The  judgment  was  affirmed  at  general  term, 
and  the  defendant  appealed. 

P.  Bronson  for  the  appellant. 

John  Porter  for  the  respondents. 

Selden,  J.  The  plaintiffs  in  this  case  must  rest  their 
claim  to  restrict  the  defendant  in  the  use  which  he  shall 
make  of  his  own  property  upon  one  of  two  grounds,  viz., 
1.  That  the  case  is  within  the  scope  of  that  maxim  of  the 
common  law  which  requires  every  man  so  to  use  his  own 
property  as  not  to  inflict  injury  upon  others ;  or  2.  That 
the  statute  wliich  creates  the  plaintiffs'  franchise  impliedly 
enacts  whatever  is  necessary  to  protect  them  in  its  enjoyment. 
Unless  this  action  can  be  sustained  upon  one  of  these 
grounds,  there  is  no  sound  legal  principle  upon  which  it 
can  rest.  In  regard  then  to  the  first :  The  maxim  sic  utere 
two  ut  alienum  non  ladas  is  iterated  tad  reiterated  in  our 
books,  and  yet  there  is  scarcely  an  aphorism  known  to  the 
law  the  true  application  of  which  is  more  vague  ajid  unde- 
fined. Interpreted  literally  it  would  enjoin  a  man  against 
any  use  of  his  own  property  which  in  its  consequences 
might  injuriously  affect  the  interests  of  others ;  but  no  such 
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legal  principle  ever  existed.  The  affairs  of  life  could  not 
well  be  conducted  under  the  restraints  of  such  a  rule.  On 
the  contraryfevery  proprietor  has  absolute  control  over  his 
own  property,  and  may  do  with  it  whatever  he  pleases, 
unless  he  thereby  infringes  some  fixed  legal  right  of  another. 
Loss  or  damage  to  one  person  arising  from  the  use  made  by 
another  of  his  own  property  is  damnum  absque  injuria,  and 
affords  no  ground  of  action. 

While,  therefore,  sic  utere  tuo,  &c,  may  be  a  very  good 
moral  precept,  it  is  utterly  useless  as  a  legal  maxim.  It 
determines  no  right ;  it  defines  no  obligation.  The  cases  to 
which  the  maxim  has  been  generally  applied  are  those 
where  the  owner  of  one  tenement  does  some  act  upon  his 
own  premises  which  injuriously  affects  the  interests  of  the 
proprietor  of  an  adjoining  tenement. 

A  review  of  the  cases  will  show  that  in  every  action 
brought  to  recover  for  or  to  prevent  such  an  injury  it  is  indis- 
pensable for  the  plaintiff  to  show  that  he  has  previously 
acquired,  by  grant,  by  prescription  or  otherwise,  some  right 
which  operates  to  curtail  the  absolute  dominion  which  the 
defendant  would  otherwise  have  over  his  own  tenement. 
In  other  words,  he  must  be  entitled  to  an  easement,  or  that 
which  is  equivalent  to  an  easement,  in  the  tenement  of  the 
defendant,  or  he  is  without  remedy,  however  serious  may 
be  the  damage  he  sustains.  There  is  a  remarkable  uni- 
formity in  the  cases  on  this  subject.  Although  too  numerous 
to  be  referred  to  in  detail,  it  will  serve  to  illustrate  the 
precision  and  undeviating  consistency  of  the  rule  to  advert 
to  one  or  two  of  the  more  prominent  classes  of  cases  to 
which  the  maxim  in  question  has  been  supposed  to  apply. 
Cases  which  relate  to -the  obstruction  of  windows  constitute 
one  of  these  classes.  Every  proprietor  of  land  has  a  natural 
right  to  so  much  light  as  falls  perpendicularly  upon  his  own 
soil,  and  no  more.  His  rights  in  this  respect,  are  defined 
by  the  legal  maxim,  cujus  est  solum*  ejux  est  usqxie  ad  caelum. 
Whatever  right,  therefore,  he  may  have  to  receive  light 
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laterally  over  the  land  of  others  is  an  easement  or  some- 
thing equivalent  to  an  easement.    It  is  a  right  which  may 
be  acquired  by  covenant  or  by  prescription  if  not  by  grant, 
and  which,  however  acquired,  extends  beyond  the  limits  of 
his  own  Jand,  and  rests  as  a  burden  or  restriction  upon  the 
rights  of  the  adjoining  proprietor.  ( Gale  &  Whatley,  13],  2.) 
It  is  abundantly  settled  that  it  is  only  where  an  owner  has 
acquired  such  an  easement  in  his  neighbor's  land  that  he 
can  have  any  protection  from  the  law  for  his  windows, 
whatever  that  neighbor  may  do  upon  his  own  land.  ( Cox  v.    -> 
Matthews,  1   Few*.,  239;  Palmer  v.  Fletcher,  1  Lev.,  122;    7 
Story    v.    Odin,    12   Mass.,    157;    Mahan    v.    Brown,    13    } 
Wend.,  261.) 

The  plaintiff  in  the  last  of  these  cases  invoked  the  aid 
of  the  maxim,  sic  vtere  two,  &c.  Savage,  Ch.  J.,  on  this 
subject,  says :  "  The  present  is  not  a  case  of  ancient  lights. 
It  is  not  contended  that  the  action  can  be  sustained  upon 
that  ground,  but  upon  the  principle  that  no  one  shall  so 
use  his  own  property  as  to  injure  another."  *  *  * 
"  The  defendant  has  not  so  used  his  own  property  as  to 
injure  another.  No  one,  legally  speaking,  is  injured  or 
damnified  unless  some  right  is  infringed." 

In  England,  after  twenty  years'  uninterrupted  use  of  a 
window,  a  right  to  its  enjoyment  is  presumed ;  and  this 
right  the  law  will  protect.    But  the  rule  is  otherwise  in  this 
state.  ( Parker  v.  Foote,  19  Wend.,  309.)     This  discrepancy,    S 
however,  does  not  affect  the  present  argument. 

The  next  class  of  cases  to  which  I  will  refer  is,  actions 
for  injuries  to  buildings,  &c.,  resulting  from  excavatious, 
tearing  down  of  buildings,  or  other  acts  done  upon  adjoining 
premises.  In  regard  to  all  cases  of  this  kind  the  rule  has 
been  inflexibly  adhered  to  that  unless  the  party  injured  had 
previously  acquired,  by  grant,  prescription  or  otherwise,  an 
easement  in  the  adjoining  tenement,  that  is,  a  right  to 
restrict  the  use  which  the  proprietor  of  such  adjoining  tene- 
ment should  make  of  his  property,  no  action  would  lie  for 


\ 


448  CASES  IN  THE  COURT  OP  APPEALS: 

Auburn  and  Cato  Plank  Road  Go.  against  Douglass. 

acts  done  by  such  proprietor  upon  his  own  land,  howevei 
great  the  damage  caused  thereby.    I  will  cite  a  few  only  of 
the  numerous  cases  by  which  this  doctrine  is  established 
In  Wyatt  v.  Harrison  (3  Barn.  SfAdolph.,  871),  the  plaintiff 
and  defendant  owned  adjoining  lots,  and  the  defendant  dug 
on  his  own  lot  so  near  the  plaintiff's  house  that  it  fell  down. 
It  was  held  that  the  plaintiff  could  not  recover.    In  Partridge 
v.  Scott  (3  Mees.  Sf  Welsn  220),  the  question  was  very  elabo- 
rately considered  and  the  same  conclusion  arrived  at.     Baron 
Aldbbson  says :  "  Rights  of  this  sort,  if  they  can  be  estab- 
lished at  all,  must,  we  think,  have  their  origin  in  grant.    If 
a  man  builds  his  house  at  the  extremity  of  his  land,  he  does 
not  thereby  acquire  any  right  or  easement,  for  support  or 
otherwise,  over  the  land  of  his  neighbors." 
c,        In  a  case  in  our  own  courts  (Lasala  v.  Holbrook,  4  Paige , 
^    169),  it  was  hetcf  by  Chancellor  Walworth  that  the  pro- 
prietors of  a  church  in  the  city  of  New- York  which  had 
stood  for  thirty-eight  years  were  not  entitled  to  an  injunc- 
tion against  an  adjoining  proprietor  who  was  engaged  in 
excavating  on  his  own  lot  to  a  depth  far  below  the  foun- 
dation of  the  church,  so  as  to  endanger  the  walls  of  the 
,    latter,  which  had  already  begun  to  settle.    But  the  case  in 
jj  which  the  doctrine  for  which  I  contend  is  most  explicitly 
stated  is  that* of  Thurston  v.  Hancock  and  others  (12  Mass., 
\    220).    That  was  an  action  on  the  case  for  digging  away 
I    the  earth  upon,  the  adjoining  land  and  undermining  the 
|    plaintiff's  house.    Parker,  Ch.  J.,  said  :  "  It  is  a  common 
I    principle  of  the  civil  and  of  the  common  law  that  the  pro- 
,   prietor  of  land,  unless  restrained  by  covenant  or  custom, 
:   has  the  entire  dominion,  not  only  of  the  soil  but  of  the  space 
;  above  and  below  the  surface,  to  any  extent  he  may  choose 
!  to  occupy  it.     The  law,  founded  upon  principles  of  reason 
and  common  utility,  has  admitted  a  qualification  to  this 
dominion,  restricting  the  proprietor  so  to  use  his  own  as  not 
to  injure  the  property  or  impair  any  actual  existing  rights 
of  another.     Sic  utere  tuo  ut  alienum  non  brdas"      •      •      * 
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"  But  this  subjection  of  the  use  of  a  man's  own  property  to 
the  convenience  of  his  neighbor  w  founded  upon  a  supposed 
preexisting  right  in  his  neighbor  to  hqve  and  enjoy  the  privilege 
which  by  such  act  is  impaired." 

It  is  unnecessary  to  pursue  this  point  further.  An  exami- 
nation of  all  the  various  classes  of  cases  to  which  the  maxim 
sic  utere  tuo,  Ac,  has  been  applied,  would  only  serve  more 
conclusively  to  demonstrate  that  the  maxim  has  never  pre- 
vailed so  as  to  sustain  an  action  to  recover  for  acts  done  by 
the  defendant  exclusively  upon  his  own  land,  except  where 
the  plaintiff  has  acquired  an  easement  in  the  tenement  of  the 
defendant,  that  is,  a  right  extending  beyond  the  limits  of  his 
own  premises,  and  rendering  his  neighbor's  tenement  subser- 
vient to  his.  The  true  meaning  of  the  maxim,  when  applied 
to  cases  of  this  sort,  is  simply  this,  that  one  who  owns  a 
tenement  which  is  subject  to  a  servitude  to  another  tenement 
must  take  care  so  to  manage  his  own  as  not  directly  to 
infringe  the  rights  of  the  owner  of  the  dominant  tene- 
ment 

But  the  complaint  in  this  case  alleges  that  the  acts  of  the 
defendant  were  done  for  the  express  purpose  of  injuring  the 
plaintiffs ;  and  it  may  be  said  that  there  is  a  distinction 
between  acts  done  by  a  proprietor  upon  his  own  premises  in 
good  faith  for  his  own  benefit,  and  those  which  are  designed 
to  injure  his  neighbor.  The  question  is  here  distinctly  pre- 
sented, whether  an  individual  who  uses  his  own  property  in 
a  manner  which  would  be  otherwise  lawful,  subjects  himself 
to  an  action  if  his  motive  in  so  using  it  was  to  injure  another. 
My  researches  have  not  enabled  me  to  find  much  in  the  way 
of  authority  bearing  directly  on  this  question.  There  is  a 
passage  in  Domat  which  seems  to  imply  that  such  a  distinc- 
tion is  recognised  by  the  civil  law ;  but  I  have  looked  in  vain 
for  any  recognition  of  such  a  rule  by  the  common  law.  The 
contrary  was  expressly  held  by  the  late  supreme  court  in 
this  state,  in  the  case  of  Mohan  v.  Brown,  before  cited.    The 
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plaintiff  there  claimed  the  right  to  be  protected  in  the  enjoy- 
ment of  her  windows  upon  the  ground  that  the  obstruction 
was  wanton  and  malicious  and  with  a  view  to  injure.  Chief 
Justice  Savage  in  that  case  says :  "  But  before  sufficient 
time  has  elapsed  to  raise  a  presumption  of  a  grant,  a  party 
has  no  right,  and  can  maintain  no  action  for  being  deprived 
of  that  easement,  let  the  motive  of  the  deprivation  be  what 
it  may."  Again  he  says :  "  The  plaintiff  in  this  case  has 
only  been  refused  the  use  of  that  which  did  not  belong  to 
Jier ;  and  whether  the  motive  of  the  defendant  be  good  or 
bad,  she  has  no  legal  cause  of  complaint."  So  in  the  case 
of  TheNetvburgh  Turnpike  Company  v.  Miller  (5  John.  Ch* 
R.,  101),  where  a  similar  question  arose,  Chancellor 
Kent  sap :  "  The  quo  animo  is  not  an  essential  inquiry  in 
the  case." 

But,  independent  of  authority,  if  a  malignant  motive  is 
sufficient  to  make  a  man's  dealings  with  his  own  property, 
when  accompanied  by  damage  to  another,  actionable,  where 
is  the  principle  to  stop  ?  It  will  be  found  to  apply  to  a 
thousand  other  cases  with  the  same  force  as  to  this.  For 
instance,  if  a  man  sets  up  a  trade,  not  with  a  view  to  his 
own  profit,  but  solely  to  injure  one  already  established  in 
the  same  trade,  how  can  the  case  be  distinguished  in  princi- 
ple from  this  ?  So,  if  one  compels  his  debtor  to  pay,  not 
because  he  wants  the  money,  but  that  the  latter  may  call 
upon  his  debtor,  and  thus  ruin  him ;  or  if  one  who  holds 
stock  in  an  incorporated  company,  with  a  view  to  depreciate 
the  stock  and  thus  injure  some  other  holder,  throws  his  stock 
upon  the  market  and  sells  at  a  great  sacrifice ;  would  not 
these  cases  fall  within  the  same  principle  ?  and  yet  no  one 
would  contend  that  an  action  would  lie  in  these  or. similar 
cases. 

I  hold  it  to  be  clear  that  this  action  cannot  be  maintained 
upon  the  ground  that  the  motive  of  the  defendant  in  doing 
the  acts  complained  of  was  malicious.  This,  with  what  has 
been  before  said,  strips  the  cause  of  every  support  upon 
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which  it  can  be  rested,  save  one.  It  may  be  claimed  that  it 
is  indispensable  to  the  enjoyment  of  the  franchise  granted  to 
the  plaintiffs  that  it  should  be  protected  from  acts  like  those 
of  the  defendant  which  tend  to  render  it  valueless ;  that  it  is 
incident  to  every  grant  of  a  franchise  that  the  grantor  should 
have  the  right  to  protect  it  from  destruction ;  and  that  if  the 
act  of  the  legislature  creating  the  franchise  omits  to  confer 
in  express  terms  the  rights  and  powers  necessary  to  that 
protection,  they  must  necessarily  be  implied  as  essential  to 
and  inherent  in  the  nature  of  the  thing  granted. 

If  the  extent  of  the  plaintiffs'  franchise  is  to  be  determined 
by  the  terms  of  their  charter,  then  all  the  rights  they  have 
are,  to  acquire  the  right  of  way  for  their  road,  lay  down 
their  plank,  and  set  up  a  toll  gate  and  receive  tolls.  There 
is  not  a  word  in  the  plank  road  law  giving  them  any  exclu- 
sive privilege  whatever ;  or  any  rights  as  against  adjoining 
proprietors.  Do  they  take  such  rights  by  implication? 
This  presents,  as  I  conceive,  the  only  debatable  question  in 
the  case.  It  is  not  a  new  question,  but  one  which  has 
received  the  most  elaborate  discussion.  It  involves  the  great 
question  whether  acts  of  the  legislative  power,  conferring 
special  privileges  and  parceling  out  the  sovereign  rights  of 
the  people,  are  to  be  construed  strictly  according  to  their 
terms,  or  liberally  with  a  view.to  make  the  grant  as  benefi- 
cial as  possible  to  the  grantee ;  whether  corporations  are  to 
be  content  with  what  is  expressly  conceded  to  them  by  their 
charters,  or  are  to  encroach  beyond  the  terms  of  those 
charters  upon  the  legislative  power,  and  upon  the  rights  of 
individuals,  and  to  take  by  implication  whatever  may  be 
necessary  or  convenient  for  the  exercise  or  essential  to  the 
value  of  their  corporate  rights.  The  question  has  been 
repeatedly  before  our  courts,  and  our  judges  have*  divided 
upon  it  according  to  the  natural  bias  and  tendency  of  their 
nrinds.  Chancellor  Kent,  in  the  two  cases  of  The  Croton 
Turnpike  Co.  v.  Ryder  and  others  ( 1  John.  Ch.  U.,  611),  and 
The  Ncwburgh  Turnpike  Co.  v.  Miller  (5  John.  Ch.  71.,  101), 
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adopted  the  latitudinarian  view  of  corporate  rights,  and 
sustained  the  bills.  The  grounds  upon  which  the  decisions 
in  these  cases  rest  are  not  very  distinctly  set  forth  in  the 
cases  themselves ;  but  the  learned  chancellor  in  his  Commen- 
taries has  stated  the  principles  adopted  by  him  in  those  cases 
with  clearness  and  precision.  He  says  :  "If  the  creation  of 
the  franchise  be  not  declared  to  be  exclusive,  yet  it  is  neces- 
sarily implied  in  the  grant,  as  in  the  case  of  the  grant  of  a 
ferry  or  bridge,  turnpike  or  railroad,  that  the  government 
will  not,  either  directly  or  indirectly,  interfere  with  it  so  as 
to  destroy  or  materially  impair  its  value.  Every  such  inter- 
ference, whether  it  be  by  the  creation  of  a  rival  franchise  or 
otherwise,  would  be  in  violation  or  in  fraud  of  the  grant 
All  grants  or  franchises  ought  to  be  so  construed  as  to  give 
them  due  effect  by  excluding  all  contiguous  competition 
which  would  be  injurious  and  operate  fraudulently  upon 
the  grant ;"  and  he  refers  in  a  note  to  the  case  of  The  New- 
burgh  Turnpike  Co.  v.  Miller,  among  others,  as  illustrating  the 
principle  advanced  in  the  text.  (3  Kent's  Com.,  459,  note) 
But  this  doctrine  of  the  extension  of  a  franchise  by  impli- 
cation was  overthrown  in  the  great  case  of  The  Charles 
River  Bridge  v.  Warren  Bridge  (11  Peters,  420).  In  that 
case  the  legislature  of  the  State  of  Massachusetts,  in  1785, 
had  incorporated  a  company  to  build  a  bridge  over  Charles 
river,  granting  them  power  to  receive  tolls.  The  bridge 
was  built  and  the  company  enjoyed  the  tolls  until  1828, 
when  the  legislature  incorporated  another  company  with 
power  to  build  another  bridge  across  the  same  river  near 
the  former  bridge,  and  also  to  take  tolls.  The  charter  to 
the  first  company  did  not  give  them  in  express  terms  any 
exclusive  right.  They  filed  their  bill  to  prevent  the  erection 
of  the  second  bridge.  The  supreme  court  of  Massachusetts 
dismissed  the  bill,  and  on  appeal  to  the  supreme  court  of 
the  United  States  their  decision  was  affirmed.  Chancellor 
Kent's  Commentaries,  and  his  decision  in  the  case  of  The 
NcvJburgh  Turnpike  Co.  v.  Miller,  were  both  cited  upon  the 
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argument ;  but  the  court  iu  the  most  explicit  terms  overrule 
the  whole  doctrine  of  the  learned  chancellor.  Chief  Jus- 
tice Taney,  in  giving  the  opinion  of  the  court,  says:  "It 
would  present  a  singular  spectacle  if,  while  the  courts  in 
England  are  restraining  within  the  strictest  limits  the  spirit 
of  monopoly  and  exclusive  privileges  in  nature  of  monopo- 
lies, and  confining  corporations  to  the  privileges  plainly 
given  to  them  in  their  charters,  the  courts  in  this  country 
should  be  found  enlarging  these  privileges  by  implication." 
Again  he  says :  "And  what  would  be  the  fruits  of  this  doc- 
trine of  implied  contracts  on  the  part  of  the  states,  and  of 
property  in  a  line  of  travel  by  a  corporation,  if  it  should  now 
be  sanctioned  by  this  court?  To  what  results  would  it  lead 
us?  If  it  is  to  be  found  in  the  charter  to  this  bridge,  the 
same  process  of  reasoning  must  discover  it  in  the  various 
bets  which  have  been  passed  within  the  last  forty  years  for 
turnpike  companies ;  and  what  is  to  be  the  extent  of  the 
privilege  of  exclusion  on  the  different  sides  of  the  road  ?" 
The  principles  of  this  case  have  been  adopted  in  Virginia 
in  the  case  of  The  Tuekahoe  Canal  Co.  v.  The  Tuckahoe  R. 
R.  Co.  (11  Leigh]  42),  in  Connecticut  in  the  case  of  The 
Enfield  Toll  Bridge  Co.  v.  The  Hartford  Sf  New  Haven  R.  R. 
Co.  (17  Conn.,  454),  and  in  this  state  in  The  Oswego  Falls 
Bridge  Co.  v.  Fish  and  others  ( 1  Barb.  Ch.  R.<  547),  and  in 
Thompson  v..  The  New-York  Sf  Harlem  R.  R.  Co.  (3  Scmdf. 
Ch.  R.,  625). 

Chancellor  Kent  admits,  in  one  of  the  later  editions  of 
his  Commentaries,  that  these  cases  have  entirely  subverted 
the  doctrines  advanced  by  him.  (See  3  Kent's  Com.,  459,  in 
note ;  also  Greenl.  Cruise,  tit.  Franchises,  §  29.) 

If  then,  as  established  by  these  cases,  a  corporation  is 
strictly  confined  to  the  privileges  conferred  by  its  charter, 
and  can  take  no  implied  rights  as  against  the  law-making 
power,  a  fortiori  should  it  not  be  permitted  to  encroach  by 
implicatipn  upon  the  rights  of  individuals  who  are  in  no 
respect  parties  to  the  compact  between  the  legislature  and 
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such  corporation.  The  right  claimed  by  the  plaintiffs  in  this 
case  is  a  right  to  restrict  the  defendant  in  the  use  he  shall 
make  of  his  own  premises,  for  the  reason  that  unless  he  is 
so  restricted  their  franchise  will  be  rendered  less  valuable. 
This  restriction,  if  it  exists  at  all,  is  virtually  an  easement  in 
the  defendant's  land;  it  is  a  bur'den  resting  upon  it  for  the 
benefit  of  this  corporation.  How  was  such  a  right  acquired? 
Has  the  legislature  conferred  it?  Certainly  not,  except  by 
implication,  and  since  it  cannot  be  implied  that  the  legisla- 
ture has  bound  itself  not  to  charter  another  road  directly  by 
the  side  of  and  adjoining  to  that  of  the  plaintiff,  it  will 
scarcely  be  inferred,  I  apprehend,  without  a  word  said  on 
the  subject,  that  it  was  not  intended  to  transfer  to  the  plain- 
tiffs or  to  curtail  for  their  benefit  any  portion  of  that 
absolute  right  of  dominion  which  the  defendant  would 
otherwise  enjoy  over  his  own  property.  It  is  clear  that  the 
rights  claimed  by  the  plaintiffs  in  this  case  cannot  exist  con- 
sistently with  the  principles,  established  in  the  case  of  The 
Charles  River  Bridge  (supra).  There  is,  however,  another 
class  of  cases,  which,  without  a  word  or  two  in  explanation, 
might  be  supposed  to  uphold  the  plaintiffs'  claim.  It  has 
been  repeatedly  held  in  England  that  when  one  person  is 
entitled  by  prescription  or  by  grant  from  the  crown  to  a 
ferry,  if  another  person  establishes  a  ferry  near  to  the  first 
he  is  liable  to  an  action  at  the  suit  of  the  proprietor  of  the 
first  ferry.  Chancellor  Kent  refers  to  this  class  of  cases  to 
sustain  his  decision  in  the  two  cases  above  referred  to ;  but 
if  he  had  examined  the  reasons  upon  which  the  English 
cases  are  based,  he  would  have  seen  that  they  afford  no  sup- 
port whatever  to  the  doctrine  advanced  by  him.  Those 
cases  rest  upon  the  ground  that  a  public  ferry  is  a  franchise 
requiring  a  grant  from  the  crown ;  and  consequently,  that 
the  establishment  of  a  second  ferry,  without  such  a  grant, 
is  a  usurpation  and  a  public  nuisance,  which  like  every 
other  nuisance  of  that  kind  subjects  the  party  not  only  to 
a  public  prosecution,  but  to  a  private  suit  by  any  person 
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specially  injured  thereby.  That  this  is  so,  is  shown  by  the 
most  marked  case  on  the  subject  in  the  English  books,  to 
wit,  that  of  Blissettv.  Hart  (Willes,  508).  It  was  an  action 
on  the  case  for  erecting  another  ferry  near  to  Bablock  Hithe 
Ferry,  of  which  plaintiff  was  siezed.  The  court  sustained 
the  action,  and  the  reasonS  given  were  as  follows :  "A  ferry 
is  publici  juris.  It  is  a  franchise  that  no  one  can  erect  with- 
out a  license  from  the  crown ;  and  when  one  is  erected, 
another  cannot  be  erected  without  an  ad  quod  damnum.  If 
a  second  is  erected  without  a  license,  the  crown  has  a  remedy 
by  a  quo  tmrranto,  and  the  former  grantee  has  a  remedy  by 
action."  This  class  of  cases,  therefore,  simply  shows  that 
if  an  individual  or  company  should,  without  authority  from 
the  legislature,  build  another  plank  road  so  near  as  to  inter- 
fere with  the  plaintiffs'  road,  and  .should  set  up  a  gate  and 
levy  tolls  upon  the  traveling  public,  the  plaintiffs  as  well  as 
the  people  would  have  a  remedy  by  action.  But  they  have 
no  bearing  upon  a  case  where  the  acts  complained  of  do  not 
in  any  way  infringe  the  rights  of  sovereignty  vested  in  the 

people. 

I  see  no  ground  whatever,  therefore,  upon  which  this 
action  can  be  sustained,  admitting  all  the  allegations 
contained  in  the  complaint  to  be  true.  This  renders  it 
unnecessary  to  consider  the  question  raised  upon  the  answer. 
It  may  be  added  that  the  plank  road  acts  give  to  the  corpo- 
ration in  cases  of  this  kind  a  remedy  against  those  who 
avail  themselves  of  the  facilities  afforded  by  the  adjoining 
proprietors.  Every  traveler  upon  a  plank  road  who  passes 
around  or  avoids  the  gate  of  the  company  for  the  purpose 
of  evading  the  payment  of  toll  subjects  himself  to  a  penalty 
at  the  suit  of  the  corporation.  If  this  remedy  be  not  suffi- 
cient, it  is  for  the  legislature  to  provide  some  other.  The 
courts  cannot  with  propriety  be  called  upon,  however  strong 
the  apparent  equity  of  the  case,  to  adopt  the  novel  principle 
that  the  motives  with  which  a  man  conducts  his  own  busi- 
ness or  deals  with  his  own  property  may  be  inquired  into, 
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in  order  to  hold  him  responsible  for  the  consequences  to 
another,  when  he  has  violated  no  law  nor  any  established 
legal  right  of  the  party  injured. 
The  judgment  of  the  supreme  court  must  be  reversed. 

The  whole  court  concurring,   * 

Judgment  reversed. 


Griffin  against  The  Mayor,  &c,  of  New- York. 

The  corporation  of  the  city  of  New- York  is  not  liable  for  th*  acts  of  itf 
citizens  in  obstructing  its  streets,  when  notice  of  such  obstruction  is  not 
shown  to  have  been  received  by  its  officers.  • 

Where  a  street  in  that  city,  opposite  to  a  building  in  process  of  erection,  was  so 
encroached  upon  by  piles  of  rubbish  and  materials  that  only  sufficient  room 
'  Was  left  for  one  vehicle  to  pass,  the  plaintiff,  in  attempting  in  daylight  to 
pass  another  carriage  by  driving  over  the  obstruction,  did  so  at  his  peril. 
The  party  seeking  redress  for  injuries  in  actions  of  this  kind  should  be  held 
to  the  exercise  of  ordinary  care  and  skill,  even  if  not  required  to  be  entirely 
without  fault.    Per  Allen,  J. 

Appeal  from  a  judgment  of  the  superior  court, 
complaint  alleges  that  the  defendants  are  a  corporation, 
invested  with  certain  municipal  duties,  and  among  other 
things  are  bound  to  keep  the  streets  and  highways  free  from 
impediments  and  obstructions,  and  in  good  traveling  con- 
dition ;  that  in  the  neglect  of  this  duty  before  and  at  the 
time  when,  &c,  they  suffered  a  large  quantity  of  dust  and 
rubbish  to  remain  upon  the  carriage  way  in  Chambers-street, 
whereby  the  plaintiff,  who  was  passing  through  that  street 
in  his  wagon  on  the  14th  of  September,  1849,  was  acci- 
dentally driven  against  the  rubbish  and  overturned,  by 
which  his  collar  bone  and  two  of  his  ribs  were  broken,  and 
his  skull  fractured,  for  which  he  demands  judgment  for 
$10,000.    The  answer  denies,  either  by  a  direct  traverse, 
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or  by  alleging  a  want  of  knowledge,  the  material  facta 
stated  in  the  complaint.  The  trial  took  place  before  the 
late  Judge  Sandpoed,  in  September,  1849.  It  appeared 
that  on  the  14th  September,  1849,  the  plaintiff  was  being 
driven  down  Chambers-street  in  a  wagon,  and  when  near 
the  corner  of  Church-street,  the  vehicle  passed  over  a  pile 
of  dirt  at  the  side  of  the  street,  by  which  one  of  the  hinder 
wheels  was  so  much  raised  as  to  throw  the  plaintiff  out 
In  falling,  he  struck  the  hub  of  one  of  the  wheels,  and  was 
very  much  injured.  At  the  place  where  the  accident  hap- 
pened there  was  a  pile  of  rubbish  on  each  side  of  the  street, 
by  means  of  which  the  level  portion  at  that  place  was 
rendered  so  narrow  that  two  carriages  could  not  pass  at  the- 
same  time.  There  was  a  cart  passing  over  the  spot  at  the 
tune  the  plaintiff  attempted  to  pass  with  the  wagon.  It 
was  proved  that  these  heaps  of  rubbish  had  lain  in  the  street 
all  summer.  The  obstructions  consisted  of  sand,  gravel,  &c, 
deposited  by  persons  engaged  in  repairing  buildings  opposite 
the  spot.  The  defendants'  counsel  moved  for  a  nonsuit,  on 
the  ground  that  the  defendants  were  not  liable  for  damages 
occasioned  by  incumbrances  in  the  streets ;  and  the  judge 
being  of  that  opinion,  nonsuited  the  plaintiff,  who  excepted. 
The  judgment  was  affirmed  at  a  general  term,  and  the 
plaintiff  appealed. 

The  cause  was  submitted  to  this  court  upon  printed 
points,  by 

John  Fowler,  Jr.,  for  the  appellant. 

R.  J.  Dillon  for  the  respondents. 

Denio,  J.  In  the  case  of  Hutson  and  wife  v.  The  Mayor, 
4c,  of  New-York  (supra,  p.  163),  we  decided,  at  the  last  term, 
that  the  corporation  of  the  city  of  New- York  were  liable 
for  injuries  sustained  by  a  passenger,  in  consequence  of  a 
street  being  out  of  repair.    In  that  case  an  excavation  had 

Sjsld.— Vol.  V.  68 
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been  made  in  the  Fourth  Avenue  by  the  Harlem  Railroad 
Company,  by  constructing  the  track  of  their  road  upon  it, 
pursuant  to  an  act  of  the  legislature,  and  with  the  assent 
of  the  common  council.  In  doing  this,  a  deep  excavation 
had  been  made  in  the  traveled  part  of  the  street,  leaving 
only  a  narrow  space  for  passage,  which  had  become  very 
dangerous  in  consequence  of  the  wearing  away  of  the 
earth  by  the  rains.  It  was  suffered  to  remain  in  this  state 
by  the  city  authorities ;  and  the  plaintiff  who  was  driving 
past  it  in  a  carriage  was  overturned  and  injured.  We  held 
the  city  corporation  liable,  for  the  reason  that  we  conceived 
it  to  be  its  duty,  under  the  175th  section  of  the  act  of  1813 
*(  2  R.  L.,  407),  to  h&ve  amended  and  put  in  repair  the  por- 
tion of  the  street  in  question.  The  provision  expressly 
authorizes  the  corporation  to  order  and  direct  the  altering 
and  amending  of  the  streets,  and  to  collect  the  expense  by 
an  equitable  assessment.  The  same  principle  had  been 
held,  in  effect,  by  the  former  supreme  court  in  The  Mayor, 
4^.,  of  New -York  v.  Furze  (3  Hill,  612). 

The  present  case  is  not  within  the  statute  or  the  principle 
of  these  decisions.  Chambers-street  is  not  shown  to  have 
been  out  of  repair.  It  is  one  of  the  old  paved  streets  of  the 
city,  and,  for  aught  that  appeared,  the  pavement  was  unbro- 
ken and  in  perfect  order.  The  difficulty  was,  that  certain 
persons,  in  violation  of  the  city  ordinances,  had  placed 
encroachments  upon  this  street,  rendering  its  use  inconve- 
nient, and  to  a  certain  extent  dangerous.  It  did  not  appear 
that  either  the  common  council  or  any  of  its  officers  had 
notice  of  the  existence  of  the  nuisance,  nor  was  it  shown  to 
what  extent  or  under  what  restrictions  individuals  engaged 
in  building  may  make  use  of  portions  of  the  street  for  a 
temporary  deposit  of  the  materials  and  rubbish.  That  sub- 
ject is  provided  for  in  the  city  ordinances.  It  is  improbable 
that  any  ordinance  would  have  justified  these  piles  of  rub- 
bish to  have  remained  in  the  street  for  the  length  of  time 
mentioned,  if  indeed  it  was  not  the  duty  of  the  parties  con- 
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cerned  to  have  removed  them  individually.  By  §  195  of  the 
act  just  referred  to  it  is  made  penal  for  any  person  to  put  or 
leave  any  unnecessary  obstructions  in  any  of  the  roads  of  the 
city ;  and  although  this  provision  does  not  embrace  the  streets, 
strictly  so  called,  there  is  no  doubt  but  that  the  authority 
which  the  corporation  possesses,  to  make  all  needful  by-laws 
and  ordinances  for  the  good  government  of  the  city,  confers 
upon  it  ample  power  to  adopt  suitable  regulations  upon  this 
subject,  nor  but  that  the  power  has  been  exercised  by  the 
enacting  of  a  series  of  rules  deemed  adequate  to  the  exigen- 
cies of  the  case.  The  functions  of  a  common  council,  as 
applied  to  this  subject,  are  those  of  a  local  legislature,  within 
certain  limits,  and  are  not  of  a  character  to  render  the  city 
responsible  for  the  manner  in  which  the  authority  is  exer- 
cised, or  in  which  the  ordinances  are  executed,  any  more 
than  the  state  would  be  liable  for  the  want  of  adequate 
administrative  laws,  or  for  any  imperfections  in  the  man- 
ner of  carrying  them  out.  The  wrong  complained  of 
in  this  case  arose  either  from  the  want  of  suitable  municipal 
regulations,  or  from  some  negligence  in  the  city  officers  in 
ascertaining  the  existence  of  the  obstruction,  or  seasonably 
applying  the  prt>per  remedy.  A  doctrine  which  should  hold 
the  city  pecuniarily  liable  in  such  a  case  would  oblige  its 
'  treasury  to  make  good  to  every  citizen  any  loss  which  he 
might  sustain  for  the  want  of  adequate  laws  upon  every  sub- 
ject of  municipal  jurisdiction,  and  on  account  of  every 
failure  in  tne  perfect  and  infallible  execution  of  those  laws. 
There  is  no  authority  for  such  a  doctrine,  and  we  are  satisfied 
that  it  does  not  exist.  A  similar  question  came  before  the 
superior  court  in  Levy  v.  The  Mayor,  $fc.  ( 1  Sandf.  S.  C.  R  , 
465),  where  it  was  attempted  to  make  the  city  liable  for  an 
injury  committed  by  swine  running  at  large  in  one  of  the 
streets,  on  the  assumption  that  the  corporation  are  bound  to 
provide  for  such  a  perfect  execution  of  its  ordinance  upon 
that  subject  that  no  injury  should  ever  occur.  I  entirely 
concur  in  the  opinion  of  the  court  in  that  case,  which  was 
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delivered  by  the  late  Justice  Sandford,  and  was  adverse  to 
the  plaintiff.  "  It  is  the  duty  of  the  government,"  said  the 
learned  judge,  "  to  protect  and  preserve  the  rights  of  the 
citizens  of  this  state,  both  in  person  and  property,  and  it 
should  provide  and  enforce  wholesome  laws  for  that  object. 
But  injuries  to  both  person  and  property  will  occur,  which 
no  legislation  can  prevent,  and  which  no  system  of  laws  can 
adequately  redress.  The  government  does  not  guaranty  its 
citizens  against  all  the  casualties  incident  to  humanity  and  to 
civil  society ;  and  we  believe  it  has  never  been  called  upon 
to  make  good  by  way  of  damages  its  inability  to  protect 
against  such  misfortunes." 

The  foregoing  considerations  are  sufficient  to  dispose 
of  this  case,  without  considering  the  further  question 
whether  there  was  not  sufficient  evidence  of  negligence 
on  the  part  of  the  plaintiff  in  attempting,  what  it  was 
impossible  for  him  safely  to  do,  to  pass  a  place  not  wide 
enough  for  two  vehicles,  when  one  was  already  passing 
through  it. 

The  judgment  of  the  superior  court  ought  to  be  affirmed. 

Allen,  J.  There  are  two  insuperable  objections  to  the 
right  of  the  plaintiff  to  recover  in  this  action.  First,  the 
immediate  and  direct  cause  of  the  injury  to  the  plaintiff 
was  his  own  imprudent  and  negligent  driving  upon  the  pile 
of  rubbish  by  which  his  carriage  was  overturned.  If  the 
street  was  so  obstructed  from  any  cause  that  two  vehicles 
could  not  pass  each  other  at  that  point,  he  should,  in  the 
exercise  of  that  care  and  caution  which  is  required  of  every 
one,  have  waited  until  the  way  was  clear.  In  attempting 
to  pass  another  carriage  at  that  place  in  daylight,  with  the 
nature  and  extent  of  the  encroachments  upon  the  street 
fully  visible,  by  driving  over  the  obstruction,  he  did  so  at 
his  peril.  The  defendants  should  not  be  held  responsible 
for  his  want  of  judgment  or  recklessness.  In  actions  of 
this  kind,  a  party  seeking  redress  for  injuries  should  be  held 
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to  the  exercise  of  ordinary  care  and  skill,  even  if  not 
required  to  be  entirely  without  fault.  Secondly,  the 
defendants  are  not  chargeable  for  any  injury  resulting  from 
an  obstruction  of  a  public  street  not  caused  by  their  own 
act  or  the  acts  of  their  authorized  agents,  especially  when 
notice  of  the  obstruction  is  not  brought  home  to  the  city 
authorities.  A  duty  is  devolved  upon  the  common  council 
of  New- York  in  their  legislative  capacity  to  prevent  by 
adequate  laws  all  improper  encroachments  upon  the  high- 
ways, and  to  provide  for  the  removal  of  all  obstructions, 
as  also  to  prevent  other  nuisances  which  might  injuriously 
qffect  the  health,  property  or  rights  of  the  citizen.  This 
obligation  is  an  imperfect  obligation,  and  for  its  non-per- 
formance an  action  will  not  lie  at  the  suit  of  an  individual 
who  may  sustain  injury  by  the  omission.  A  municipal 
corporation,  in  the  exercise  of  its  functions  and  the  per- 
formance of  the  duties  imposed  upon  it  by  law,  is  respon- 
sible for  the  performance  of  those  duties  in  a  proper 
manner  and  with  due  skill  and  care  ;  and  if  by  the  improper, 
unskilful  or  negligent  manner  in  which  it  performs  an  act 
lawful  in  itself,  an  injury  ensues  to  an  individual,  an  action 
will  lie  against  the  corporation  for  such  injury.  A  corpo- 
ration is  held  to  the  exercise  of  that  degree  of  skill  and 
care  in  the  performance  of  any  act  within  the  legitimate 
scope  of  its  duties  which  would  be  exacted  from  an  indi- 
vidual ;  and  in  the  use  and  occupation  of  its  property  it  is 
bound  by  the  same  maxim,  sic  vtere  tuo  ut  alienum  non  Iceda^ 
and  is  liable  for  an  improper  use  by  which  individuals  are 
injured.  (Brotoery.  New-York  City,  3  Barb.,  254.)  Hence 
in  The  Mayor,  6(C.  of  New-York  v.  Furze  (3  Kill,  612),  the 
corporation,  having  constructed  sewers,  were  held  liable  for 
an  injury  sustained  by  an  individual,  occasioned  by  the 
improper  and  insufficient  manner  of  their  construction 
and  their  want  of  repair.  The  duty  of  keeping  in  repair 
resulted  from  their  construction,  and  was  absolute.  No 
other  person  was  authorized  to  interfere,  and  the  omissiou 
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to  repair  was  the  neglect  of  a  positive  duty.  But  I  do 
not  understand  that  an  action  could  have  been  sustained 
for  not  constructing  the  sewers  originally.  So  the  omis- 
sion of  some  positive  duty  imposed  upon  a  corporation  in 
respect  to  their  own  property,  and  which  is  solely  the 
duty  of  the  corporation,  may  authorize  an  action  at  the 
suit  of  an  individual  who  has  sustained  some  injury  pecu- 
liar to  himself;  and  so  in  Henly  v.  The  Mayor  and  Burgesses 
of  Lyme  (5  Bing.,  91,  and  1  Bing.N.  C,  222),  the  defen- 
dants were  made  liable  for  the  non-repair  of  a  sea  wall 
according  to  the  terms  of  a  grant.  But  in  the  case  before 
us,  the  placing  and  continuing  the  obstruction  in  the  street 
was  the  act  of  a  third  person,  a  stranger  to  the  defendants, 
and  for  whose  acts  they  were  not  chargeable.  The  pri- 
mary duty  of  removing  the  encroachment  was  upon  him 
who  placed  it  there  and  not  upon  the  defendants.  The 
duty  of  the  defendants  in  the  premises  was  rather  execu- 
tive, to  compel  an  observance  of  the  ordinances  of  the  city 
by  the  wrong-doer,  than  themselves  to  remove  the  obstruc- 
tion. If  the  encroachment  upon  the  street  was  unlawful, 
it  was  a  nuisance,  and  the  remedy  palpable  and  easy.  1st, 
Any  citizen  might  lawfully  abate  it  by  his  own  act.  (Bac. 
Abr.,  Nuisance,  C ;  Wetmore  v.  Tracy,  14  Wend.,  250.)  2d, 
The  individual  who  created  and  continued  the  nuisance  was 
liable  to  indictment.  3d,  An  action  would  lie  against  the 
wrong-doer  at  the  suit  of  any  individual  who  should  sustain 
any  damage  peculiar  to  himself  and  which  was  not  common 
to  the  public.  (Pierce  v.  Dart,  7  Cow.,  609;) 

There  is  no  precedent  for  the  action,  and  no  principle 
upon  which  it  can  be  sustained.  The  judgment  of  the 
superior  court  should  be  affirmed. 

All  the  judges  concurred  in  the  opinion  of  Denio,  J. 

Selden,  J.,  said  that  if  the  corporation  had  had  notice  of 
the  obstruction,  he  would  have  held  them  liable. 

Judgment  affirmed 
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Upon  the  trial  of  a  cause  before  a  judge,  a  general  exception  to  the  decision  of 
the  judge  drawing  a  single  conclusion  of  law  from  an  undisputed  state  of 
facts,  is  available  on  appeal. 

Where  there  is  no  conflict  or  uncertainty  of  evidence,  the  conclusion  to  be 
drawn  from  the  facts  proved  is  a  question  of  law,  and  as  such  is  reviewable 
in  this  court. 

One  offered  to  a  bank,  in  payment  of  a  note  nearly  due,  a  check  drawn  upon 
the  bank  by  one  of  its  own  customers ;  the  bank  declined  to  accept  it  as 
payment,  but  consented  to  retain  and  apply  it  to  the  note  if  the  check  were 
made  good  on  the  day  the  note  fell  due.  On  that  day  a  balance  appeared 
against  the  drawer  of  the  check;  but  soon  after,  new  credits  having  been 
made  to  him,  the  bank  charged  the  check  in  his  account,  and  credited  tho 
note  as  paid.  This  transaction  was  held  to  operate  as  an  absolute  payment 
of  the  note. 

Such  entries  upon  the  books  of  the  bank  were  of  precisely  the  same  effect  as 
if  the  money  was  first  paid  to  the  payee  of  the  check,  and  instantly  repaid 
to  the  bank. 

After  the  bankruptcy  of  the  drawer  of  the  check,  a  new  note  given  for  tho 
original  debt,  in  ignorance  of  the  acceptance  of*  the  check  by  the  bank,  was 
without  consideration ;  and  cannot  even  be  regarded  as  given  in  compromise 
of  a  doubtful  claim. 

Action  against  the  defendant  as  maker  of  a  promissory 
note  for  $10 J  5.89  and  interest,  dated  December  9,  1846. 
Upon  the  trial  at  the  Greene  circuit,  in  June,  1850,  before 
Mr.  Justice  Weight,  without  a  jury,  the  following  facts 
appeared : 

The  plaintiff  was  the  president  and  sole  owner  of  The 
Prattsville  Bank.  On  the  15th  of  November,  1846,  the 
bank  held  the  defendant's  note  for  $1000  and  some  interest, 
payable  to  and  endorsed  by  Samuel  Scudder,  which  would 
fall  due  on  the  20th  of  November.  About  the  15th  of 
November  the  defendant  called  at  the  bank  with  Scudder's 
check  on  the  bank  for  the  amount  of  the  note  and  interest, 
dated  on  the  20th  of  November  (when  the  note  would  fall 
due),  and  proposed  to  the  cashier,  Hopkins,  that  he  should 
take  the  check  and  deliver  up  the  note,  which  the  latter 
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declined  to  do.  It  was  then  agreed  that  the  check  should 
be  left,  that  the  cashier  should  pin  it  to  the  note,  and  if 
Scudder's  account  was  made  good  on  the  day  when  both 
fell  due,  the  check  would  pay  the  note. 

On  the  20th  of  November  Scudder's  account  was  over- 
drawn about  $6000 ;  but  it  does  not  appear  that  anything 
was  done  with  either  the  check  or  the  note ;  neither  was 
protested,'  nor  any  notice  given  that  they  were  not  paid. 
Between  the  20th  and  the  25th  of  November,  several 
sums  were  credited  to  Scudder  on  the  books  of  the  bank, 
amounting  in  the  aggregate  to  between  $3000  and  $4000 ; 
and  on  the  25th  of  November,  the  check  was  charged  to 
Scudder  upon  the  cash-book,  and  Foote's  note  was  at  the 
same  time  credited  to  discounted  notes  paid.  The  note  was 
also  posted  in  the  bill-book  and  marked  upon  the  tickler  as 
paid,  and  the  charge  of  the  check  to  Scudder  was  posted 
from  the  cash-book  into  the  ledger. 

Between  the  date  last  mentioned  and  the  9th  of  December, 
Scudder  failed ;  and  on  that  day  the  defendant  called  at  the 
bank  and  inquired  if  the  note  or  check  bad  been  paid. 
The  cashier  told  him  that  neither  had  been  paid,  and  that 
Scudder's  account  had  not  been  made  good.  No  informa- 
tion was  given  him  of  the  entries  on  the  books ;  and  there- 
upon he  gave  his  new  note  for  the  original  one,  which  note 
is  the  one  now  in  suit. 

Upon  this  state  of  facts  the  decision  of  the  court  was 
"  that  the  plaintiff  do  recover"  the  amount  of  the  note  and 
interest ;  to  which  decision  the  defendant  excepted. 

The  supreme  court  at  general  term  affirmed  the  judgment 
(12  Barb.,  209),  and  the  defendant  appealed. 

R.  Parker  for  the  appellant. 

L.  Trcmaine  for  the  respondent. 

Selden,  J.  This  case  comes  up  upon  a  bill  of  exceptions. 
But  it  is  insisted  by  the  respondent's  counsel  that  no  question 
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can  be  raised  under  the  general  exception  taken  to  the  final 
decision  of  the  judge  who  tried  the  cause ;  that  the  excep- 
tion should  have  been  specific,  pointing  out  the  precise  error 
alleged  to  have  been  committed. 

The  rule  no  doubt  is,  that  where  a  party  excepts  upon  the 
trial  to  the  charge  of  a  judge  to  the  jury,  he  is  required  to 
specify  the  particular  portion  of  the  charge  which  he  claims 
to  be  erroneous,  or  his  exception  will  be  of  no  avail.  Per- 
haps the  same  rule  applies  to  exceptions  taken  to  the  deci- 
sion of  a  judge  who  tries  a  cause  without  a  jury,  when  that 
decision  involves  a  variety  of  points ;  although  the  reasons 
for  the  requirement  in  cases  of  trial  by  jury  do  not  apply 
with  equal  force  to  such  a  case.  But  when  the  whole  deci- 
sion consists  in  drawing  a  single  conclusion  of  law  from  a 
state  of  facts  which  is  undisputed,  the  rule  can  have  no 
application.  There  being  but  a  single  point  to  which  the 
party  can  except,  no  specification  is  required. 

Again,  it  is  insisted  that  the  error  in  this  case,  if  any, 
was  an  error  in  fact,  and  that  it  is  not  therefore  within 
the  province  of  this  court  to  correct  it.  This  court,  it  is  true, 
will  not  assume  to  correct  the  erroneous  conclusions  of  the 
*  court  below  upon  mere  questions  of  fact,  And  if  the  error 
alleged  to  have  been  committed  in  this  case  be  of  that 
description,  the  appellant  is  without  remedy.  Where,  how- 
ever, there  is  no  conflict  of  evidence  and  no  dispute 
about  the  facts  of  the  case,  the  conclusion  to  be  drawn 
from  these  facts  is  a  question  of  law.  In  the  present 
case  I  see  no  discrepancy  in  any  portion  of  the  testimony. 
4  There  is  a  perfect  concurrence  between  the  witnesses  on  both 
#  sides,  in  respect  to  every  fact  concerning  which  they  mutu- 
ally speak.  If  the  court  below  has  erred  at  all,  therefore, 
its  error  is  as  to  the  legal  effect  of  these"  undisputed  facts ; 
and  this,  even  if  one  has  been  committed,  it  is  the  duty  of 
this  court  to  correct. 

The  real  question  in  this  case  is  not,  as  I  conceive, 
whether  an  agreement  was  proved  between  the  plaintiff 

Sel.— Vol  V.  59 
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and  defendant,  that  the  former  would  accept  the  check  of 
Scudder  in  satisfaction  of  the  defendant's  note ;  but  it  is 
whether  what  was  undeniably  said  and  done  did  not  amount 
to  an  actual  payment  of  the  first  note.  There  are  two 
distinctions  which  it  is  indispensable  to  make  in  order  to 
arrive  at  a  just  conclusion  upon  this  point.  In  the  first 
place  it  is  necessary  to  discriminate  between  the  acceptance 
by  a  creditor  from  his  debtor  of  a  new  security  or  obligation 
for  an  old  debt,  and  the  acceptance  by  a  bank  of  a  check 
drawn  upon  itself  in  payment  of  a  note.  The  transactions 
are  entirely  different.  The  former  is  the  mere  substitution 
of  one  executory  agreement  or  obligation  to  pay  for  another. 
In  such  a  case  there  is  no  extinguishment  of  the  precedent 
debt,  unless  there  is  an  express  agreement  to  accept  the  new 
obligation  or  security  as  a  satisfaction  of  the  old.  One  execu- 
tory agreement  is  not  a  satisfaction  of  another  unless  by 
virtue  of  some  contract  between  the  parties ;  and  this  con- 
tract cannot  be  inferred  from  the  mere  acceptance  of  the  new 
security,  but' must  be  proved  by  evidence  aliunde.  But 
when  a  bank  receives  upon  a  debt  a  check  drawn  upon  itself 
by  one  of  its  customers,  and  charges  it  in  account,  it  thereby 
admits  that  it  has  funds  of  the  drawer  sufficient  to  meet  the 
check ;  and  the  acceptance  is  per  se  an  appropriation  of  those 
funds  to  the  payment  of  the  check.  A  transaction  of  the 
former  kind  operates  only  by  way  of  accord  and  satisfaction, 
and  must  be  pleaded  as  such ;  while  one  of  the  latter  sort 
operates  directly  as  a  payment  of  the  debt.  It  is  evident 
from  the  reasoning  of  the  supreme  court  in  this  case,  that 
this  distinction  was  not  adverted  to.  All  the  cases  cited  by 
the  learned  justice  who  delivered  the  opinion  of  the  court 
below,  belong  to  the  former  of  these  classes.  They  are  cases 
of  the  substitution  of  one  security  or  promise  to  pay  for 
another ;  where  of  course  it  became  necessary  to  furnish  evi- 
dence, independent  of  the  fact  of  acceptance,  of  an  agree- 
ment to  receive  the  new  security  in  satisfaction  of  the  debt 
They  are  cases  of  accord  and  satisfaction. 
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But  in  addition  to  this  distinction,  it  is  necessary  further 
to  discriminate  between  an  executory  agreement  on  the 
part  of  the  bank  to  accept  the  check  at  a  future  time, 
and  an  actual  acceptance  of  it  in  prasenti.  If  Hie  defen- 
dant relied  exclusively  upon  the  agreement  made  at  the 
time  the  check  was  deposited  with  the  cashier,  as  bind- 
ing the  bank  to  accept  the  check,  it  would  of  course  be 
incumbent  upon  him  to  show  the  conditions  performed; 
that  is,  that  the  account  of  Scudder,  or  at  least  the  check, 
had  been  made  good.  But  this  is  not  the  strongest  aspect  of 
the  defence.  What  was  said  and  done  at  the  time  of  leaving 
the  check  is  not  otherwise  important  than  as  showing  that 
the  check  was  deposited  for  the  purpose  of  meeting  the  note, 
and  that  although  the  cashier  was  not  then  willing  to  accept 
it,  it  was  left  by  the  defendant  in  the  expectation  that  the 
bank  might  thereafter  conclude  to  receive  it  in  payment.  It 
cannot  be  doubted  that  the  bank  was  at  liberty  at  any  time 
after  the  check  was  left  to  receive  and  apply  it  in  payment 
of  the  note,  without  reference  to  the  state  of  Scudder's 
account.  It  had  the  consent  and  even  request  of  the  defen- 
dant to  do  so.  On  the  25th  of  November,  five  days  after 
the  note  fell  due,  the  bank  decided  to  receive  the  check  in 
payment  of  the  note,  and  actually  made  the  application  by 
charging  over  the  check  and  crediting  the  note  as  paid. 
But,  says  the  justice  before  whom  the  case  was  tried,  "  this 
did  not  extinguish  the  note,  because  the  original  agreement  to 
receive  the  check  in  payment,  made  when  it  was  deposited, 
was  conditional,  and  the  conditions  were  never  fulfilled ;  and 
it  does  not  appear  that  any  subsequent  agreement  was  ever 
made." 

It  is  evident  that  the  learned  justice  had  in  his  mind  that 
class  of  cases,  to  which  I  have  already  referred,  in  which  a 
new  security  is  taken,  which  operates  if  at  all  upon  the  pre- 
vious debt  by  way  of  accord  and  satisfaction.  But  this  is  a 
case  of  payment,  and  not  of  an  agreement  to  receive  some- 
thing else  in  lieu  of  payment.    If  the  check  had  been  drawn 
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upon  some  other  bank,  as  was  the  case  in  Olcott  v.  Rathbone 
(5  Wend.,  490),  cited  in  the  court  below,  it  would  then 
have  been  necessary  to  show  a  distinct  agreement  to  accept 
the  check  in  satisfaction.  But  when  the  bank  upon  which  a 
check  is  drawn  accepts  it  upon  its  own  debt,  the  same  act 
of  acceptance  pays  the  check  to  the  payee  and  the  debt 
to  the  bank.  Instead  of  paying  the  money  upon  the  check, 
the  bank  cancels  the  debt.  It  is  the  same  in  effect  as  if  the 
money  was  first  paid  to  the  payee  of  the  check,  and  instantly 
repaid  to  the  bank.  There  can,  be  no  necessity  in  such  a 
case  for  showing  an  express  agreement  to  accept  the  check 
in  payment.  The  transaction  is  per  se  a  payment.  So  far  as 
any  agreement  is  necessary  it  arises  by  implication  from  the 
acts  done. 

The  force  of  the  entries  in  the  books  of  the  bank  is  in  no 
degree  impaired  by  what  took  place  when  the  note  was  left 
by  the  defendant.  The  cashier  refused  then  to  receive  the 
check  unless  the  account  of  Scudder  was  made  good.  But 
this  was  a  consideration  in  which  the  bank  alone  was  inte- 
rested. The  defendant  had  no  motive  to  insist  upon  this 
condition.  Hence,  the  bank  might  waive  it  at  will.  The 
subsequent  acceptance  of  the  check  by  the  bank,  as  shown 
by  the  entries  in  their  books,  was  ipso  facto  a  waiver  of  the 
conditions  previously  insisted  upon.  The  bank  had  no  autho- 
rity to  take  the  check  and  charge  it  in  their  account  upon 
any  other  terms  than  as  a  payment.  They  had  the  request 
of  the  defendant  to  receive  the  check  in  payment  of  the 
note  and  in  no  other  way.  This  request,  made  when  the 
note  was  left,  had  never  been  withdrawn.  When  the  bank 
consented  to  receive  the  check,  therefore,  it  must  be  pre- 
sumed to  have  received  it  upon  the  terms  of  the  request. 

Mr.  Justice  Haeeis,  in  his  opinion,  says  in  reference  to 
the  entries  in  the  plaintiff's  books:  "That  it  was  the 
intention  of  the  plaintiff's  agent,  who  had  the  management 
of  the  bank  when  these  entries  were  made,  to  take  Scudder 
as  the  debtor  of  the  bank,  instead  of  the  defendant,  cannot 
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be  doubted.  The  deposits  which  had  been  made  by  Scud- 
der,  though  not  equal  in  amount  to  the  over-drafts,  had,  it 
seems,  satisfied  the  officers  of  the  bank  that  his  check  might 
safely  be  received."  But  notwithstanding  these  conceded 
facts,  he  holds  that  the  plaintiff  is  not  concluded  by  the 
entries,  because  they  do  not  ftppear  to  have  been  made  u  in 
pursuance  of  an  agreement  between  the  parties."  In  this,  I 
think,  the  learned  justice  underrates  the  force  of  the  fact 
that  the  check  had  been  offered  at  the  bank  by  the  defen- 
dant in  payment  of  the  note,  and  left  there  to  await  the 
decision  of  the  officers  of  the  bank  upon  the  question 
whether  they  would  receive  it  or  not.  What  more  was 
necessary  to  constitute  an  agreement  than  that  the  bank 
should  waive  its  objection  and  finally  accede  to  the  request 
of  the  defendant  by  accepting  the  check  ?  This  the  bank 
did.  Here,4  then,  was  a  proposition  on  one  side  and  an  assent 
upon  the  other,  which  is  all  that  is  necessary  to  make  a 
valid  contract.  The  bank  could  no  more  recede  from  this 
than  from  any  other  contract.  It  did  not  require  the  sub- 
sequent assent  of  the  defendant  to  the  application  of  the 
check  to  complete  the  agreement,  because  that  assent  pre- 
ceded the  act  of  the  bank  in  accepting  it.  There  was,  then, 
in  this  case,  all  the  agreement  which  is  necessary  to  cause 
the  acceptance  of  the  check  to  operate  as  a  payment  of  the 
note. 

But  there  is  another  test  which  may  be  applied  to 
this  case.  If  the  defendant's  note  is  not  paid,  then  he  is 
entitled  to  receive  back  the  check  as  a  claim  against  Scud- 
der.  But  could  he  maintain  an  action  against  Scudder  upon 
the  check  in  the  face  of  the  proof  in  this  case?  Is  the 
drawer  of  a  check  liable  upon  it  after  it  has  been  presented 
to  the  bank  upon  which  it  is  drawn,  accepted  and  charged 
into  the  account  of  the  drawer,  and  carried  through  all  the 
books  of  the  bank ;  deposits  more  than  sufficient  to  meet 
the  check  having  in  the  meantime  been  made  by  him  ?  It 
is  difficult  to  maintain  this.     The  check  must  be  considered 
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as  paid,  as  between  the  drawee  and  payee.  How  then  can 
the  bank  hold  the  defendant  upon  the  note  after  having 
extinguished  his  claim  upon  the  drawee  of  the  check? 

I  can  take  no  view  of  this  case  which  does  not  lead  to  the 
conclusion  that  the  original  note  of  the  defendant  was  paid 
and  discharged  by  the  check  of  Scudder.  This  being  so,  it 
follows  that  there  was  no  consideration  for  the  second  note. 
It  cannot  be  sustained  as  having  been  given  upon  the  com- 
promise of  a  doubtful  claim,  because  the  defendant  was 
not  apprised  of  the  fact  of  the  acceptance  of  the  check  by 
the  bank. 

The  judgment  should,  therefore,  be  reversed. 

The  whole  court  concurring, 

Judgment  reversed  and  new  trial  granted. 


Dwight  against  Enos  and  Janes. 

A  defendant  who  succeeds  in  an  action  to  recover  the  possession  of  personal 
property,  when  the  property  has  been  delivered  to  the  plaintiff,  most,  under 
§  277  of  the  Code,  take  judgment  in  the  alternative,  for  a  return  of  the 
property  or  for  the  value  thereof  as  assessed,  in  case  a  return  cannot  he  had ; 
this  section  having  deprived  defendants  in  such  actions  of  the  election  given 
them  by  the  Revised  Statutes,  either  to  take  judgment  for  a  return,  or  for 
the  value  of  the  property  at  their  option. 

This  action  was  brought  to  recover  possession  of  a  canal 
boat  taken  by  the  defendants  upon  the  9th  of  September, 
1851,  out  of  the  possession  of  Chauncey  H.  Bascom.  The 
plaintiff  claimed  title  by  virtue  of  a  bill  of  sale  from  Bas- 
com and  one  Oliver  Beckwith,  dated  February  21,  1851. 
The  defence  was  that  the  sale  by  Bascom  to  the  plaintiff 
was  fraudulent  as  to  the  creditors  of  Bascom ;  but  no 
prayer  for  relief  was  contained  in  the  answer.  The  case 
was  referred  to  a  sole  referee  who  reported  as  follows: 
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"  The  undersigned,  sole  referee  appointed  to  hear  and 
determine  this  action,  having  first  been  duly  sworn,  pro- 
ceeded to  the  hearing  of  the  proofs  and  allegations  of  the 
parties ;  and  having  heard  and  duly  considered  the  same, 
does  hereby  decide  and  determine,  that  the  undivided  half 
of  the  property  mentioned  in  the  complaint  was  owned 
and  possessed  by  one  Chauncey  Bascom  up  to  February  21, 
1851 ;  that  the  whole  of  said  property  had  been  in  the 
possession  of  said  Bascom  for  the  year  previous  to  that 
time,  and  was  then  in  his  possession  and  under  his  control ; 
that  one  Oliver  Beckwith,  who  claimed  to  be  the  owner  of 
the  other  half  of  that  property,  on  that  day,  with  the  s&id 
Bascom,  made,  executed  and  delivered  a  bill  of  sale  of  said 
property  to  the  plaintiff  in  this  action ;  that  said  sale  was 
not  followed  by  an  actual  or  continued  change  of  possession 
of  said  property,  but  the  said  property  remained  in  the 
possession  of  the  said  Bascom  until  September  9,  1851, 
when  his  right  and  interest  therein  was  attached,  as  stated 
in  his  answer  in  this  action,  by  the  defendant  Janes,  who 
was  then  and  there  a  constable  of  the  county  of  Saratoga; 
that  it  was  not  made  to  appear  before  me  on  said  trial  that 
said  sale  of  the  interest  of  said  Bascom  in  said  property  was 
made  to  said  plaintiff  in  good  faith,  without  any  intent  to 
defraud  the  creditors  of  said  Bascom  or  the  said  J.  B. 
Enos,  Tifft  &  Grant,  mentioned  in  said  answer ;  that  the 
said  Bascom  was  indebted  to  said  Enos,  Grant  &  Tifft  as 
partners  under  the  firm  name  of  J.  B.  Enos  &  Co.,  at  the 
time  and  in  the  manner  stated  in  said  answer ;  that  said 
debt  remained  due  and  unpaid  at  the  time  of  the  issuing  of 
said  attachment;  that  an  attachment  upon  said  debts 
against  the  goods  and  chattels  of  said  Bascom  was  issued ; 
that  said  attachment  was  placed  in  the  hands  of  the  defen- 
dant Janes,  a  constable,  as  aforesaid ;  that  proceedings  were 
had  upon  said  attachment ;  that  a  judgment  was  rendered 
and  subsequent  proceedings  had  thereupon,  at  the  time,  in 
the  manner  and  as  stated  in  said  answer;  that  the  amount 
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of  said  judgment,  with  costs  and  interest  to  this  date,  is 
the  sum  of  $65.10 ;  that  the  defendants  have  elected  to 
waive  a  return  of  said  property  and  take  a  judgment  for 
damages ;  that  the  undivided  half  of  said  property  owned 
by  said  Bascom  was  of  the  value  of  $500  at  the  time  of  the 
seizing  and  attaching  the  same,  as  stated  in  the  pleadings. 
From  the  foregoing  facts  my  conclusions  of  law  are: 
That  the  sale  of  the  undivided  half  of  said  property  by 
said  Bascom  to  said  plaintiff  was  fraudulent  and  void  as 
against  the  said  debt  of  J.  B.  Enos  &  Co.,  creditors  of  said 
Bascom  as  aforesaid,  and  as  against  said  attachment  and 
judgment ;  that  said  property  was  at  the  time  of  the  taking 
thereof  by  Janes  and  Enos  liable  to  be  attached  for  the 
payment  of  said  debt,  and  that  the  defendants  are  entitled 
to  recover  against  said  plaintiff  for  damages  the  sum  of 
$65.10  in  lieu  of  a  return  of  said  property.  I  therefore 
direct  the  clerk  to  enter  a  judgment  against  said  plaintiff 
in  favor  of  said  defendants  for  $65.10,  with  costs  of  this 
action." 
■  The  judgment  entered  on  this  report  was  affirmed  at 
general  term,  and  the  plaintiff  appealed  to  this  court. 
The  cause  was  submitted  here  on  printed  arguments. 

Joseph  Potter  for  the  appellant. 

J.  C.  Ormsby  for  the  respondents. 

Selden,  J.,  delivered  the  opinion  of  the  court. 

Two  questions  arise  in  this  case  as  to  the  form  of  the 
judgment,  viz:  1.  Had  the  defendant  a  right  at  his  election 
to  waive  a  return  and  take  judgment  for  the  value  of  the 
property,  admitting  that  he  was  entitled  to  judgment  for 
one  or  the  other?  2.  Could  he  have  judgment  either  for  a 
return  or  the  value  of  the  property  without  claiming  a 
return  in  his  answer  ?  These  questions  depend  upon  the 
construction  to  be  put  upon  certain  sections  of  the  Code. 
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Section  277  provides  as  follows :  "  In  an  action  to  recover 
the  possession  of  personal  property,  judgment  for  the 
plaintiff  may  be  for  the  possession,  or  for  the  recovery  of 
possession,-  or  the  value  thereof* in  case  a  delivery  cannot  be 
had,  and  of  damages  for  the  detention.  If  the  property 
have  been  delivered  to  the  plaintiff,  and  the  defendant  claim 
a  return  thereof,  judgment  for  the  defendant  may  be  for  a 
return  of  the  property,  or  the  value  thereof  in  case  a  return 
cannot  be  Jtad,  and  damages  for  taking  and  withholding  the 
same."  This  section  cannot  be  safely  construed  without 
carefully  comparing  it  with  the  provisions  of  the  previous 
statute  of  which  it  takes  the  place.  The  latter  branch  of 
the  section  is  a  substitute  for  the  following  section  of  the 
Revised  Statutes,  viz :  "  The  defendant,  whenever  he  shall 
be  entitled  to  a  return  of  the  property  replevied,  instead  of 
taking  judgment  for  such  return  as  above  provided,  may  take 
judgment  for  the  value  of  the  property  replevied ;  in  which 
case  such  value  shall  be  assessed  by  the  jury  on  the  trial, 
or  by  a  writ  of  inquiry,  as  the  case  may  require."  ( 2  R.  &, 
531,  §  55.)  By  this  provision  it  was  left  entirely  at  the 
option  of  a  defendant  to  take  judgment  either  for  a  return 
or  for  the  value  of  the  property  as  he  might  see  fit.  The 
statute  contains  no  words  whatever  limiting  or  qualifying 
his  right  of  election.  The  significant  words,  then,  "  in  case 
a  return  cannot  be  had,"  incorporated  into  §  277  of  the 
Code,  are  new.  Are  these  words  to  be  rejected  as  surplus- 
age ?  The  words  are  clear  and  explicit,  and  have  a  plain 
and  direct  application  to  the  subject  matter  of  the  section. 
Some  meaning,  I  think,  should  be  given  to  them.  But 
they  are  deprived  of  all  force  if  it  is  held  that  the  defendant 
has  in  all  cases  an  election  as  to  the  judgment  he  will  take ; 
and  the  section  is  interpreted  precisely  as  it  would  be  with 
those  words  stricken  out. 

We  shall  obtain  some  light  as  to  the  true  meaning  of  the 
clause  in  question,  by  comparing  the  first  part  of  §  277, 
which  applies  to  the  judgment  which  a  plaintiff  may  take, 

Sel.— Vol.  V.  60 
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with  the  provision  of  the  Revised  Statutes  for  which  it  is 
substituted.  Section  49  of  the  former  statute,  concerning 
"the  action  of  replevin,"  provides  as  follows:  "If  the 
goods  and  chattels  specified  in  the  declaration  shall  not 
have  been  replevied  and  delivered  to  the  plaintiff,  such 
plaintiff,  in  case  he  shall  recover  judgment  upon  the  whole 
record,  shall  be  entitled,  in  addition  to  his  judgment  for 
damages  and  costs,  to  &  further  judgment,  that  such  goods  and 
chattels  be  replevied  and  delivered  to  him  without  delay ; 
or,  in  default  thereof  that  such  plaintiff  do  recover  from  the 
defendant  the  value  of  such  goods  and  chattels  as  the  same 
shall  have  been  assessed  by  the  jury,  on  the  trial,  or  upon 
the  writ  of  inquiry.*'  (2  R.  5.,  530,  §  49. )  Thus  it  appears 
that  prior  to  the  Code,  a  plaintiff  in  replevin,  where  he  had 
not  obtained  possession  of  the  goods,  must  take  his  judg- 
ment in  the  alternative,  first,  for  a  delivery  of  the  goods, 
and  "  in  default  thereof"  for  their  value ;  and  §  50  provides 
for  an  execution  in  corresponding  form,  requiring  the  sheriff 
to  replevy  the  goods  if  they  can  be  found ;  and  if  not,  then 
to  levy  the  value  thereof  as  assessed  by  the  jury.  It  is 
obvious  that  the  first  branch  of  §  277  of  the  Code  was 
intended  to  adopt,  substantially,  the  provisions  of  the 
Revised  Statutes  in  regard  to  the  judgment  which  the 
plaintiff  in  such  action  may  take.  The  words  "  in  case  a 
delivery  cannot  be  had"  are  equivalent  to  the  words  "in 
default  thereof,"  in  §  49  of  the  former  statute.  Where, 
therefore,  a  plaintiff  in  this  species  of  action  is  already  in 
possession  of  the  property,  if  he  succeeds  in  the  suit,  he  merely 
takes  a  judgment  to  confirm  his  possession,  and  for  his  dam- 
ages and  costs ;  but  in  case  he  has  not  obtained  possession 
he  should  take  a  judgment  in  the  alternative,  that  he  recover 
the  possession,  and  that  the  goods  be  delivered  to  him,  &c., 
or  that  he  recover  the  value  thereof,  specifying  such  value 
as  found  by  the  jury  in  case  a  delivery  of  the  goods  cannot 
be  had,  together  with  his  damages,  &c.  There  can  be  little 
doubt  that  the  second  branch  of  §  277  was  intended  to  put 


ALBANY,  APRIL,  1854.  475 

Dwight  against  Enoe  and  Janes. 

defendants  in  these  actions  in  the  same  position  in  respect 
to  the  form  of  the  judgment  as  plaintiffs  were  formerly 
where  the  goods  had  not  been  replevied,  and  as  they  con- 
tinue to  be  under  the  first  branch  of  the  section.  The  effect 
of  the  section  as  a  whole  is  simply  to  abolish  the  distinction 
made  by  the  Revised  Statutes  between  a  plaintiff  where 
the  property  had  not,  and  a  defendant  where  it  had  been 
delivered,  in  respect  to  the  judgment  to  which,  if  successful, 
they  would  be  respectively  entitled ;  which  distinction  as 
we  have  seen  was  this :  that  a  plaintiff  was  obliged  to  take 
judgment  for  a  delivery  of  the  property,  but  might  add  to 
this  a  judgment  for  its  value  in  default  of  such  delivery; 
whereas  a  defendant  could  take  judgment  for  a  return  of 
the  property  or  for  its  value  at  his  election.  The  section 
of  the  Code  in  question  takes  away  this  election  from  a 
defendant  and  prescribes  precisely  the  same  form  of  judg- 
ment for  him  where  the  property  has  been  replevied  and 
delivered  to  the  plaintiff,  as  for  the  plaintiff  where  he  has 
failed  to  obtain  possession  prior  to  judgment. 

If  there  could  be  any  serious  doubt  as  to  the  interpretation 
of  this  section,  considered  by  itself,  this  doubt  must,  I  think, 
be  entirely  removed  by  §  289  of  the  Code,  which  prescribes 
the  form  of  the  execution  to  be  issued  i n  such  cases.  Subdivi- 
sion 4  of  this  section  provides  as  follows,  viz. :  "If  it  (the* 
execution)  be  for  the  delivery  of  the  possession  of  real  or  per- 
sonal property,  it  shall  require  the  officer  to  deliver  the  pos- 
session of  the  same,  particularly  describing  it,  to  the  party 
entitled  thereto,  and  may  at  the  same  time  require  the  officer 
to  satisfy  any  costs,  damages  or  rents  and  profits  recovered 
by  the  same  judgment  out  of  the  personal  property  of  the 
party  against  whom  it  was  rendered,  and  the  value  of  the 
property  for  which  the  judgment  was  recovered  to  be 
specified  therein  if  a  delivery  thereof  cannot  be  had."  This 
form  of  execution  necessarily  contemplates  a  judgment  in 
the  alternative ;  first  for  a  delivery  of  the  property,  and 
then  for  its  value  in  case  no  delivery,  can  be  had. 
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I  regard  it,  therefore,  as  entirely  clear  that  neither  a 
plaintiff  nor  a  defendant  in  an  action  to  recover  the  possession 
of  personal  property  can  take  judgment  for  the  value  of 
the  property  except  as  an  alternative.  The  judgment  in 
this  case,  therefore,  is  clearly  erroneous  in  this  respect ;  and 
as  for  this  error  the  judgment  must  be  reversed,  it  is  unne- 
cessary to  pass  upon  the  question  whether  the  defendants 
could  have  judgment  for  a  return  or  for  the  value  of  the 
property,  without  claiming  a  return  in  the  answer ;  or  upon 
any  of  the  other  points  raised  on  the  part  of  the  plaintiff 

I  deem  it  proper,  however,  to  say,  that  on  looking  into 
the  case  presented  to  the  supreme  court  and  upon  which 
the  cause  was  there  decided,  I  am  clearly  of  opinion  that 
the  finding  of  the  referee  upon  the  question  of  fraud  was 
not  warranted  by  the  proof,  and  that  the  judgment  should 
have  been  reversed  and  the  report  set  aside  by  the  supreme 
court  upon  that  ground.  This,  however,  is  an  error  which 
it  is  not  the  province  of  this  couri  to  correct. 

The  whole  court  concurring, 

Judgment  reversed. 


Gihon  and  others  against  Stanton  and  others. 

Where  a  commission  merchant  makes  advances  upon  the  faith  of  goods  con- 
signed to  him  for  sale,  by  the  payment  of  a  sight  draft  drawn  upon  him  by 
the  consignor,  the  proceeds  of  the  consigned  property,  when  it  has  come  to 
his  hands,  are  the  primary  fund  to  which  the  acceptor  must  look  for  reim- 
bursement; and  it  is  incumbent  upon  him  to  show  that  fund  to  be  insuffi- 
cient, before  he  can  recover  against  the  consignor  personally. 

This  was  an  action  of  assumpsit,  commenced  in  January, 
3848,  to  recover  the  money  paid  upon  four  drafts,  drawn 
by  the  agent  of  the  defendants  upon  the  plaintiffs,  and 
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accepted  and  paid  by  the  latter.     The  drafts  were  as  follows : 

•    1  dated  July  10th,  1845,  at  sight  for  $1600 

1      "      July  14th,     "  "  500 

1      "      July  16th,     "  "  1000 

1      "      July  19th,      "  "  400 

The  plaintiffs  during  the  year  1845  were  commission 
merchants  in  the  city  of  Philadelphia,  and  the  defendants 
during  the  same  time  were  manufacturers  of  woolen  goods 
in  the  county  of  Oneida  in  this  state. 

On  the  10th  day  of  July,  1845,  the  defendants  by  their 
agent  consigned  to  the  plaintiffs,  to  be  sold  by  them  on  com- 
mission, seven  cases  of  woolen  cloths,  of  which  the 
plaintiffs  were  apprized  by  letter  accompanying  the  drafts 
drawn  on  that  day. 

On  the  15th  day  of  July,  1845,  the  defendants  made 
another  consignment  to  the  plaintiffs  of  seven  more  cases  of 
cloths  to  be  sold  in  like  manner ;  and  on  the  9th  of  Septem- 
ber, 1845,  a  further  consignment  of  three  additional  cases. 
Each  of  the  drafts  was  accompanied  by  a  letter  referring  to 
consignments  of  cloths  made  or  to  be  made  by  the  defen- 
dants to  the  plaintiffs.  The  goods  consigned  were  all 
received  by  the  plaintiffs  by  due  course  of  transportation, 
and  without  any  unreasonable  delay. 

The  cause  was  referred ;  and  upon  the  trial  before  the 
referee,  the  plaintiffs  sought  to  recover  upon  proof  of  the 
payment  of  the  drafts  by  them,  and  that  they  were  drawn 
against  the  consignments  aforesaid ;  without  showing  what 
disposition  had  been  made  of  the  cloths  or  what  were  their 
proceeds,  or  that  they  had  rendered  any  account  of  such 
proceeds. 

The  referee  reported  in  favor  of  the  defendants,  and  the 
supreme  court  at  general  term  in  the  fifth  district  denied  a 
motion  to  set  aside  this  report,  and  ordered  judgment  for 
the  defendants.    The  plaintiffs  appealed  to  this  court. 


J.  A.  Spencer  for  the  appellants. 
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I.  The  plaintifls  were  accommodation  acceptors.  They 
had  no  funds  in  their  hands  when  the  drafts  were  drawn : 
all  the  drafts  were  drawn  in  the  space  of  nine  days,  and 
were  all  at  sight  and  paid  as  soon  as  received.  A  right 
of  action  immediately  accrued  on  the  payment  of  the 
drafts.  ( Stevens  v.  Wilson,  6  JEEZ/,  512 ;  Suydam  v.  WestfaU, 

4  Hill,  211 ;  Chitty  on  Bills,  595,  ed.  of  1839  ;  Lttf  v.  Pope, 

5  JEGfl,  413;  Griffith  v.  Reed,  21  Wend.,  502;  3  Barb.,  634; 
Brink  v.  Dolsen,  8  Barb.,  337.) 

II.  Where  goods  are  consigned  to  a  factor  to  sell  on 
commission,  the  law  will  raise  a  contract  on  his  part  to 
account  for  such  as  are  sold,  to  pay  over  the  proceeds 
and  re-deliver  the  residue  unsold  on  demand,  and  an  action 
does  not  lie  against  him,  for  not  accounting,  till  after 
demand  made  of  an  account.  ( Topham  v.  Braddick,  1 
Taunt.,  571;  Ferris  v.  Paris,  10  John.,  285;  1  Espinasse 
Nisi  Prius,  210;  Cooky  Sf  Bangs  v.  Betts,  24  Wend., 
203;  1  Pet.,  444;  7  Cow.,  328,  501;  2  mi,  151,  2; 
Presser  v.  Ainsworth,  9  Barb.,  619;  Livermore  on  Agency, 
457.) 

III.  By  the  usage  of  trade  the  consignee  is  to  receive 
instructions  as  to  the  mode  of  remittance.  ( 10  John.,  285. ) 
The  defendants  should  have  proved  that  the  goods  had  been 
sold.  ( Elbourn  v.  Upjohn,  11  Com.  law  R.,  476  ;  Leveriek  v. 
Meigs,  1  Cow.,  645.) 

IV.  From  the  lapse  of  time  in  this  case,  it  is  to  be  pre- 
sumed that  the  plaintiffs  had  accounted  to  the  defendants 
for  the  sales  of  the  goods.  The  defendants  here  should 
have  shown  that  all  the  goods  consigned  had  actually  been 
sold.  (Elbourn  v.  Upjohn,  1  Car.  Sf  Paine,  572  ;  11  Com.  Law 
R.,  476,  S.  C.) 

V.  The  drawees,  by  their  acceptance  and  payment  of 
these  bills  of  exchange,  became  bound  to  pay,  whether  they 
had  funds  in  their  hands  or  not.  ( Cowperthtoaite  v.  Sheffield, 
3  Comst.,  243. )    There  is  no  direction  given  by  the  drawer 
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of  the  bill  as  to  the  application  of  the  proceeds.    ( Same 
cast.) 

C.  H.  Doolittle  for  the  respondents. 

I.  The  cloths  were  sent  to  the  plaintiffs  to  be  sold  on 
commission  ;  and  the  money  paid  on  the  bills  was  an  advance 
on  account  of  the  consignments  in  the  ordinary  course  of 
business  between  principal  and  factor.  The  goods  had  been 
sold  long  before  the  action  was  brought.  To  entitle  the 
plaintiffs  to  recover  they  should  have  proved  an  account  of 
the  sales  of  the  goods.  ( Montgomerie  v.  Ivers,  17  John.,  38 ; 
Corlies  v.  Gumming,  6  Cow.,  181,  182,  184 ;  Clark  v.  Miller, 
4  Wend.,  628 ;  Cutting  and  Lord,  arguendo,  3  Comst.,  68;  2 
Sandf.  S.  C.  R.,  189;  7  Bing.,  217;  Chitty  on  Bills,  348.) 
1.  The  plaintiffs  cannot  recover  on  the  drafts.  The  accept- 
ance and  payment  are  prima  facie  an  admission  of  funds  to 
that  amount.  (Griffith  v.  Reed,  21  Wend.,  502;  Suydamv. 
West/all,  4  Hill,  211 ;  Byles  on  Bills,  100.)  2.  The  admis- 
sion may  be  rebutted  by  showing  that  the  drafts  were 
accepted  for  the  accommodation  of  the  drawer ;  but  these 
drafts  were  not  of  that  character.  They  were  business  and 
not  accommodation  paper.  (  Cameron  v.  Chappell,  24  Wend., 
94,  and  cases.)  3.  It  may  also  be  rebutted  by  showing  that 
property  was  not  forwarded  to  be  sold  by  the  plaintiffs  on 
commission  as  agreed  ;  but  in  this  case  a  large  amount  of 
cloths  was  forwarded  and  delivered  to  the  plaintiffs.  4. 
The  property  having  been  forwarded  as  agreed,  the  admis- 
sion of  funds  implied  by  the  acceptances  can  only  be 
rebutted  by  the  plaintifls  showing  that  upon  a  sale  of  the 
property,  according  to  the  usual  course  of  business,  the 
proceeds  were  insufficient  to  reimburse  the  advances.  ( Cases 
above. )  5.  This  is  in  accordance  with  the  general  principle 
that  where  a.  fact  is  peculiarly  within  the  knowledge  of  one 
of  the  parties  to  a  suit,  the  burden  of  showing  how  the 
fact  is  rests  on  him.  (Clark  v.  Miller,  supra;  1  Phil.  Ev., 
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Gould's  ed.,  198;  1  Greenl.  Ev.,  §  79.)  6.  It  is  also  in 
accordance  with  the  rule  that  the  obligation  of  proving  any 
fact  rests  upon  the  party  who,  substantially,  asserts  the 
affirmative.  Here  the  action  is  based  upon  the  affirmative 
proposition  that  the  property  has  been  sold  for  an  amount 
less  than  the  aggregate  amount  of  the  drafts.  The  plain- 
tiffs have  failed  to  prove  any  such  thing.  (  Greenl.  Ev.,  §  74, 
el  seq. ) 

II.  The  plaintiffs  having  failed  to  furnish  proof,  or  even 
an  account,  of  the  actual  sales,  the  defendants  are  entitled 
to  be  allowed  the  highest  price  which,  according  to  the 
evidence  in  the  case,  the  property  would  have  sold  for 
This  would  have  more  than  covered  the  advances.  ( Clark  v. 
Miller y  4  Wend.,  628;  see  also  Blot  v.  Boiceau,  3  Comst., 
84,  86.) 

Seldkn,  J.  The  decisions  in  relation  to  the  somewhat 
complex  rights,  duties  and  obligations  of  principal  and  factor, 
are  numerous ;  but  very  few  of  them  have  any  direct  bearing 
upon  the  point  raised  in  this  case.  It  would  seem,  from  an 
examination  of  the  long  series  of  cases  on  this  subject,  that 
hardly  any  one  had  ever  thought  of  contending  that  a  factor 
or  commission  merchant,  who,  for  the  sake  of  inducing  con- 
signments to  himself,  makes  advances  to  the  consignor  upon 
the  faith  of  the  goods  consigned,  and  in  anticipation  of 
their  avails,  could,  without  rendering  any  account  of  the 
disposition  of  the  goods,  or  of  their  proceeds,  turn  imme- 
diately around  and  sue  for  and  recover  back  the  amount  of 
his  advances.  The  question  has  arisen,  whether  advances 
of  this  kind  are  not  made  prima  facie  upon  the  exclusive 
credit  of  the  property  consigned ;  and  whether  the  factor 
could  without  some  special  agreement  to  that  effect  iteort 
to  the  personal  responsibility  of  the  principal  at  all,  even 
for  a  deficiency.  It  is,  however,  settled  that  in  the  absence 
of  any  express  agreement  to  look  exclusively  to  the  fund 
arising  from  the  consigned  property,  the  factor  may  have. 
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recourse  to  the  principal  for  the  balance  due  after  the  futid 
is  exhausted.  ( Peisch  v.  Dickson,  1  Mason,  9 ;  BurriM  v. 
Phillips,  1  GaUis.,  360.)  In  Parker  v.  Brancker  (22  Pick., 
40),  the,  supreme  court*  of  Massachusetts  held  that  a  com- 
mission merchant,  having  received  goods  to  sell  at  a  certain 
imited  price,  and  made  advances  upon  them,  has  a  right  to 
eimburse  himself  by  selling  them  at  a  fair  market  price, 
hough  below  the  limit,  if  the  consignor  has  refused  upon 
application  and  after  reasonable  time  to  repay  the  advances. 
From  these  cases  it  is  strongly  to  be  implied  that  the  factor 
or  commission  merchant  must  first  have  recourse  for  reim- 
bursement to  the  fund  in  his  hands  before  resorting  to  his 
principal.  That  the  credit,  where  a  commission  merchant 
makes  advances  upon  consignments  to  him,  is  given  prima- 
rily to  the  fund  to  be  derived  from  the  sale  of  the  property 
consigned,  would  seem  to  result  from  the  very  nature  of 
the  transaction. ,  The  object  of  the  consignor  is  not  to 
borrow  money,  but  to  realize  in  advance  some  portion  of 
the  avails  of  his  property.  That  of  the  consignee  is  not  to 
make  a  loan  of  money  for  the  accommodation  of  the  con- 
signor, or  for  the  sake  of  the  interest,  but  to  increase  the 
profits  of  his  business,  which  depend  upon  the  amount  of 
consignments  he  can  secure.  He  frequently  knows  little  or 
nothing  of  the  personal  responsibility  of  the  consignor,  and 
must  of  course  rely  upon  the  property  as  his  security.  The 
lien  which  the  law  gives  him  for  his  advances  upon  the 
goods  consigned  from  the  moment  of  their  shipment,  and 
which  it  protects  by  the  most  stringent  rules,  affords  of  itself 
some  evidence  that  he  is  regarded  as  having  made  the 
advance  primarily  upon  the  credit  of  the  goods. 

It  was  held  by  this  court,  in  the  case  of  Marfietd  v.  Good- 
hue (3  Comst;  62),  that  a  factor  who  has  made  advances 
upon  goods  after  their  receipt  by  him,  may  proceed  to  sell, 
notwithstanding  instructions  from  his  principal  to  the  con- 
trary, provided  the  latter,  after  reasonable  notice,  fail  to  repay 
his  advances ;   and  in  the  case  of  Brown  v.  McGran  ( 14 

Sel.—  Vol.  V.  61 
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Pet.,  479)  the  supreme  court  of  the  United  States  held 
that  the  party  under  such  circumstances  might  sell  in  defi- 
ance of  his  instructions,  without  even  calling  upon  the 
principal  for  reimbursement.  In  both  these  cases,  one 
ground  upon  which  the  right  of  the  factor  to  sell  was  urged 
was,  that  he  was  compelled  to  look  tg  the  goods  as  the 
primary  fund  for  the  repayment  of  his  advances,  and  could 
not  resort  to  the  principal  until  that  was  exhausted ;  and  the 
cases  contain  no  intimation  in  opposition  to  this  argu- 
ment. 

The  ground  taken  by  the  plaintiffs  in  this  case  is,  that  they 
are  to  be  regarded  as  having  accepted  and  paid  the  drafts  for 
the  mere  accommodation  of  the  defendants,  and  that  a  debt 
therefore  was  created,  eo  instanti,  upon  their  payment,  as  for 
so  much  money  lent  to  the  defendants  at  their  request.  But 
this  view  is  inconsistent  with  the  facts.  The  arrangement 
was  no  more  for  the  defendants'  accommodation  than  for  that 
of  the  plaintiffs.  The  advantage  was  mutual.  The  plain- 
tiffs received  a  consideration  for  their  advance  in  the  consign- 
ment made  to  them.  They  cannot  therefore  be  regarded  as 
mere  accommodation  acceptors. 

Again,  the  commercial  language  universally  applied  to 
such  a  transaction  goes  to  refute  the  ground  taken  by  the 
plaintiffs.  It  is  called  an  advance.  An  advance  is  something 
w^ich  precedes ;  and  of  course  there  is  something  to  follow. 
As  applied  to  the  payment  of  money,  the  term  implies  that 
the  parties  look  forward  to  a  time  when  the  money  will  be 
due  to  the  recipient.  A  debtor  who  voluntarily  pays  his 
debt  before  it  is  due  is  said  to  advance  it  Can  he  recover  it 
back?  An  advance  by  a  factor  is  a  transaction  somewhat 
similar.  It  is  a  prepayment;  a  mere  anticipation  of  the 
avails  of  the  goods  consigned ;  and  no  more  creates  a  debt  in 
the  first  instance,  than  an  advancement  of  a  father  to  his  son, 
in  anticipation  of  his  expected  inheritance,  creates  a  debt 
It  is  true,  that  if  the  property  proves  insufficient  to  reim- 
burse the  factor  for  his  advances,  the  law,  in  the  absence  of 
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any  agreement  to  the  contrary,  implies  an  undertaking  to 
make  up  the  deficiency.  But' even  this  has  been  doubted,  as 
I  have  already  shown, 

I  am  prepared,  therefore,  to  concur  hi  the  decision  of  the 
superior  court  of  the  city  of  New-York,  in  the  case  of  Mot- 
tram  v.  Mills  (2.  Sandf.,  189),  where  it  was  held  that  a 
consignee  who  accepts  and  pays  a  bill  of  exchange  upon  the 
faith  of  property  consigned  to  him,  cannot  be  regarded  in 
any  sense  as  an  accommodation  acceptor ;  and  that  he  must 
show  the  proceeds  of  the  property  to  be  insufficient  to 
meet  the  bills,  before  he  can  call  upon  the  drawer  for 
reimbursement. 

The  judgment  of  the  supreme  court  must  be  affirmed. 

Ruogles,  Parker,  Allen  and  Edwards,  Js.,  concurred 
in  the  foregoing  opinion. 

Gardiner,  Ch.  J.,  and  Johnson,  J.,  dissented. 

Denio,  J.,  having  been  counsel  in  the  case,  took  no  part 
the  decision. 

Judgment  affirmed. 


Flagg,  comptroller,  &c.,  against  Mungeb  and  others. 

The  comptroller  of  tbis  state  has  power  to  foreclose  a  mortgage  assigned 
to  him  by  a  bank  to  secure  the  redemption  of  its  notes,  on  default  being 
made  in  the  payment  of  the  mortgage. 

Where  one  sold  real  estate  subject  to  one-half  the  amount  of  a  certain  mort- 
gage, which  the  purchaser  assumed  in  the  deed  of  conveyance  to  pay  as 
part  of  the  purchase  money,  and  the  deed  was  made  and  recorded  by  the 
vendor,  but  not  accepted  by  the  purchaser  until  a  reduction  was  made  in 
the  price,  which  reduction  was  made  by  the  vendor  executing  his  bond  to 
the  purchaser,  conditioned  for  the  payment  of  a  certain  portion  of  the  half 
of  the  mortgage  expressed  in  the  deed  to  be  assumed  by  the  purchaser ;  and 
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the  bond  contained  a  clause  to  the  effect  that  in  case  of  default  by  the 
obligor  in  performing  the  condition  of  the  bond,  the  obligee  was  not  bound 
to  pay  any  part  of  the  mortgage,  "  anything  contained  in  the  deed  to  the 
contrary  notwithstanding;"  it  was  Held,  in  an  action  to  foreclose  the  mort- 
gage and  to  charge  the  purchaser  personally  for  any  deficiency,  that  the 

.  deed  and  bond  mnst  be  construed  together  as  one  instrument;  and  that  the 
final  clause  of  the  bond  was  not  in  the  nature  of  a  penalty,  but  a  valid 
condition,  on  the  breach  of  which  by  the  vendor  the  purchaser  was  released 
from  personal  liability  to  him. 

That  the  plaintiff  in  such  action  of  foreclosure,  claiming  against  the  purchaser 
of  the  real  estate  an  equitable  right  tinder  the  deed  of  conveyance,  was 
subject  to  the  equities  which  existed  against  the  vendor ;  and  could  not, 
therefore,  have  a  personal  judgment  against  the  purchaser  for  that  part  of 

.    the  mortgage  which  he  had  assumed  by  the  deed  of  conveyance  to  pay. 

On  the  1st  day  of  April,  1839,  Philip  Thurber  executed 
his  bond  and  mortgage  to  Anson  Thomas,  president  of  the 
Bank  of  Central  New- York,  at  Utica,  an  association  organ- 
ized under  the  general  banking  law,  to  secure  the  payment 
of  $6500  and  interest  in  one  year.  The  mortgage  covered 
one  hundred  and  fourteen  lots  of  land  in  the  city  of  Roches- 
ter. The  bond  and  mortgage  were,  on  the  27th  of  April, 
J839,  assigned  tp  the  comptroller  of  the  State  of  New-York, 
under  the  provisions  of  the  "  Act  to  authorize  the  business 
of  banking,"  passed  April  18,  1838.  The  bill  in  this  case 
was  fited  in  March,  1847,  to  foreclose  the  mortgage. 

At  the  time  when  this  mortgage  was  executed,  it  appears 
that  William  Gay,  of  Suffield,  Connecticut,  had  an  equitable 
interest  in  some  portion  of  the  mortgaged  lands.  Gay's 
title,  however,  is  not  set  up  against  the  mortgage,  but  is 
admitted  to  be  subject  to  it.  In  May,  1842,  Thurber  and 
Gay  made  a  division  of  the  mortgaged  lands  and  of  other 
lands  not  included  in  the  mortgage,  and  each  assumed  the 
payment  of  one-half  of  the  mortgage.  On  the  15th  of  June, 
1842,  Thurber  executed  to  Munger  a  deed  for  upwards  of  one 
hundred  lots  of  land  in  the  city  of  Rochester,  including  twenty 
of  the  lots  which  were  covered  by  the  mortgage.  The  con- 
sideration expressed  in  the  deed  was  $19,765.  The  deed 
contained  a  clause  stating  that  the  conveyance  was  made  to 
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Munger  subject  to  one-half  of  the  mortgage  executed  to  the 
Central  Bank  by  Thurber,  which  half,  amounting  to  $3250, 
the  grantee,  Munger,  assumed  to  pay  as  a  part  of  the  con- 
sideration money. 

The  defendant  Munger,  however,  alleged  in  his  answer 
that  this  deed,  although  recorded  shortly  after  its  date,  was 
executed  and  recorded  without  his  knowledge  or  consent, 
before  the  bargain  was  consummated,  and  that  he  refused  to 
accept  it  until  the  lands  were  surveyed.  Upon  the  survey, 
large  deficiencies  appeared  in  the  estimated  quantity  of  the 
lands,  and  it  was  thereupon  agreed  that  the  price  should  be 
reduced  $1550.  Thurber  then,  on  the  21st  of  November, 
1842,  executed  to  Munger  his  bond,  conditioned  to  pay  $1550 
of  the  half  of  the  mortgage  which,  by  the  terms  of  the 
deed,  was  to  be  assumed  by  Munger.  The  $1550  was  to  be 
paid  by  Thurber  to  Munger,  with  interest  semi-annually; 
the  principal  to  be  paid  whenever  it  should  be  demanded  by 
the  holder  of  the  mortgage,  either  of  Thurber  or  of  Munger ; 
and  the  sums  so  paid  to  be  applied  by  the  obligee  in  pay- 
ment of  the  bond  and  mortgage.  The  bond  contained  the 
following  clause :  "  And  in  case  the  said  obligor  shall  fail  to 
fulfill  the  obligations  hereinbefore  mentioned  to  be  performed 
by  him,  or  any  part  thereof,  in  the  manner  and  at  the  times 
above  specified  for  the  fulfillment  thereof,  the  said  obligee 
is  not  to  be  bound  to  pay  or  satisfy  any  part  or  portion  of 
the  said  bond  and  mortgage,  anything  contained  in  any  deed 
or  deeds  heretofore  existing  to  the  contrary  notwithstand- 
ing." Upon  the  execution  of  this  bond,  the  deed;  already 
recorded,  was  delivered  and  accepted  Nothing  was  ever 
paid  by  Thurber  towards  the  $1550  here  assumed  to  be 
paid  by  him. 

In  April,  1844,  the  heirs  of  William  Gay,  then  recently 
deceased,  quit-claimed  their  interest  in  part  of  the  mort- 
gaged premises  to  Henry  Bissell,  one  of  the  defendants. 

The  supreme  court,  at  special  term  (Selden,  J.),  decreed 
a  sale  of  the  premises  in  the  following  order :  First,  thai 
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part  not  sold  to  any  of  the  defendants,  or  so  much  thereof 
as  might  be  necessary  to  pay  the  amount  due,  less  the  sum 
of  81700  and  interest  assumed  by  Munger.  Second,  the 
twenty  lots  conveyed  to  Munger,  "  or  so  much  thereof  as 
may  be  necessary  to  raise  the  debt  and  costs  not  raised  by 
the  sale  of  the  first  parcel ;  and  if  anything  shall  remain 
unpaid  after  the  sale  of  the  twenty  lots,  then  the  remainder 
of  the  unsold  lots  first  mentioned."  Third,  a  part  of  the 
lots  conveyed  to  Bissell.  Fourth,  the  residue  of  the  lots 
in  the  inverse  order  of  alienation.  Finally,  it  charges 
Munger  personally  with  any  deficiency,  after  such  sales,  in 
the  sum  of  $1700,  interest  and  costs. 

The  defendant  Munger  appealed,  and  the  decree  was 
affirmed  at  general  term.  (14  Barb.,  196.) 

H.  R.  Sdden  for  the  appellant. 

I.  The  plaintiff  had  no  right  to  institute,  and  cannot  main- 
tain this  action.  His  whole  authority  is  derived  from  the 
provisions  of  the  general  banking  law,  passed  April  18, 
1838.  If  the  assignment  to  Cook  carried  any  interest  beyond 
such  as  he  could  hold  as  comptroller,  under  the  law  referred 
to,  such  interest  would  not  pass  by  'operation  of  law  to  his 
successor,  but  would  require  an  assignment,  and  none  is 
pretended.  The  complainant's  power  over  the  mortgage  was 
such  as  the  statute  gave  him  and  no  other.  This  was 
adjudged  in  the  case  of  Mitchell  v.  Cook  (3  Seld.,  538 ),  where 
it  was  held  that  the  comptroller  could  not  assign  a  bond  and 
mortgage  to  a  stranger,  on  receiving  from  such  stranger  their 
amount  in  the  circulating  notes  of  the  bank  from  which  they 
were  received.  ( See  Sherwood  v.  Reade,  7  Hilly  431 ;  Powell 
v.  Tuttle,  3  Comst.,  396;  Olmsted  v.  Elder,  1  Scld.,  144.) 
The  comptroller  had  power  to  reassign  the  mortgage,  on 
receiving  other  approved  mortgages  of  equal  amount  (Laws 
of  1841,  p.  353,  §  9) ;  to  receive  payment  of  the  principal 
or  any  part  of  it.  (§9.)  But  his  right  to  receive  the  interest 
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may  be  doubtful,  unless  the  bank  makes  default  in  paying 
its  bills  or  notes,  or  he  shall  adjudge  the  securities  insuffi- 
cient, ( 16.,  §  10 ;  ii.,  358,  §  7.)  When  default  is  made 
in  the  payment  of  notes,  he  may  sell  the  bonds  and  mort- 
gages at  auction.  (§  11.)  Beyond  the  above  he  has  no 
power  whatever  over  the  bonds  and  mortgages.  The  12th 
section  expressly  provides  that  they  shall  be  held  "  until  the 
same  are  paid."  The  state  has  no  interest  in  the  mortgages. 
Its  comptroller  is  made  a  trustee  of  them,  with  precisely 
such  power  over  them  as  the  law  gives  him.  Having  no 
interest,  he  is  but  a  statutory  agent,  and  his  authority  is 
limited,  like  that  of  any  other  agent,  by  the  terms  of  his 
appointment.  The  court  below  seems  to  have  regarded  the 
state  as  the  party  in  interest.  If  such  were  the  fact,  it 
would  undoubtedly  be  a  sound  construction  of  the  statute  to 
regard  "  the  right  to  collect,"  as  within  the  intention  of  the 
makers,  though  not  expressly  mentioned.  We  think  it  never 
could  have  been  the  intention  of  the  legislature1  to  make  the 
comptroller  the  attorney  for  the  different  banking  institutions 
of  the  state  to  foreclose  their  mortgages.  Our  reasons  are: 
1.  If  such  a  power  had  been  intended  to  be  given,  it  would 
have  been  given  expressly.  So  far  from  that,  it  seems  to 
have  been  carefully  excluded.  2.  It  would  involve  that  offi- 
cer in  a  multitude  of  suits,  perhaps,  like  the  present,  of  long 
duration,  and  subject  him  to  many  charges  for  costs  and 
counsel  fees.  3.  The  act  is  silent  with  regard  to  costs,  not 
are  we  aware  of  any  provision  by  law,  under  which  they 
can  be  paid.  4.  Instead  of  furnishing  a  prompt  means  of 
redeeming  the  notes  of  the  bank,  which  is  what  the  necessities 
of  bill-holders  require,  it  might  involve  almost  interminable 
delay.  The  course  which  the  statute  points  out  avoids  all  delay 
and  all  expense.  This  was  designed,  together  with  the  power 
to  retain  the  interest  under  §  10,  as  a  complete  substitute  for 
the  power  to  collect.  5.  The  great  care  and  responsibility 
which,  if  we  are  wrong,  would  devolve  upon  the  comptroller, 
was  never  designed  to  be  thrust  upon  him  by  this  act.    Nor 
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was  the  great  patronage  which  it  would  give  him  designed 
to  be  placed  in  his  hands. 

II.  The  appellant,  upon  Thurber's  deed  to  him,  is  not 
personally  liable  for  any  deficiency  which  may  appear,  after 
sale  of  the  mortgaged  premises.  1.  The  deed  and  the 
bond  executed  by  Thurber,  although  bearing  different  dates, 
were  simultaneously  delivered  and  are  to  be  Construed 
together,  each  constituting  a  part  of  the  same  transaction. 
(Rogers  v.  Knedand,  13  Wend.,  114;  Cornell  v.  Todd,  2 
Denio,  130;  Hills  v.  Miller,  3  Paige,  254;  Smith  v.  Ransom, 
21  Wend.,  203.)  2.  By  the  terms  of  the  deed  and  bond, 
regarded  as  one  instrument,  Hunger's  personal  liability  for 
the  $1700  ceased  when  Thurber  made  default  in  the  pay- 
ment of  the  $1560  and  interest.  This  is  a  mere  question 
of  construction  of  the  two  instruments.  It  involves  no 
question  of  forfeiture  or  penalty,  as  was  supposed  by  the 
court  below;  When  it  was  ascertained  that  there  was  a 
deficiency  in  the  lands,  to  the  value  of  $1660,  the  equitable 
obligation  resting  upon  Munger  to  pay  half  the  mortgage 
in  suit  was  reduced  by  that  amount  ($1660),  leaving  it,  as 
to  that  mortgage,  only  $1700.  By  the  terms  of  his  purchase, 
therefore,  when  he  paid  the  $1700,  his  title  was  to  be  clear 
from  incumbrances,  and1  hence  the  provision  in  the  bond  of 
Thurber,  that  unless  Thurber  should  pay  the  $1660,  with- 
out default,,  there  should  be  no  personal  obligation  on  the 
part  of  Munger  to  pay  the  $1700.  The  bond  is  correctly 
drawn  to  carry  into  effect  the  obvious  intent  of  the  parties. 
That  such  should  be  the  construction,  we  need  hardly  cite 
authorities.  ( Chit,  on  Com.,  6  Am.  ed.,  note  2 ;  Wilson  v.  Trowp, 
2  Cook,  228, 229,  Woodwobth,  J. )  3.  Thurber  was  in  de- 
feuli.  His  neglect  to  pay  interest  was  a  default.  This  suit 
itself  was  a  demand  which  required  the  payment  by  Thurber 
forthwith.  Besides,  the  plaintiff  in  this  claim  assumes  to 
take  Thurber's  position  under  the  bond.  Of  course  he  had 
notice  of  his  own  demand,  and  notice  to  him  is  notice  to 
Thurber,  for  all  the  purposes  of  this  suit.    4.  All  that  the 
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plaintiff  can  claim  here  is  to  occupy  the  position  of  Thurber, 
as  against  the  defendant  Manger;  and  if  Thurber  himself 
would  not  be  entitled  to  a  decree  against  Munger  to  pay  the 
$1700,  the  complainant  is  not  entitled  to  it. 

m.  Assuming  the  decree  to  be  correct  in  the  principles 
upon  which  it  is  based,  it  is  wrong  in  its  details*  1.  It  Was 
wrong  to  direct  the  sale  .of  Munger's  twenty  lots,  to  pay 
anything  beyond  the  one-half  of  the  mortgage  and  interest* 
until  after  all  the  residue  of  the  mortgaged  premises  had 
been  sold  and  failed  to  pay  the  other  half.  2.  The  decree 
makes  no  provision  for  the  payment  of  $1550  and  interest, 
which  was  to  be  paid  by  Thurber.  Of  this  Munger  could 
not  complain,  provided  his  twenty  lots  were  only  to  be 
sold  to  pay  the  $1700  and  interest ;  but  as  those  lots  were 
holden  to  the  complainant,  as  well  for  the  residue  of  the 
mortgage  as  for  the  $1700,  and  were  ordered  to  be  sold  if 
such  residue  was  not  otherwise  paid,  Mttnger  was  interested 
that  Thurber  should  pay  the  $1550  and  interest  toward 
such  residue.  The  decree,  compelling  Munger  to  perform 
his  agreement  to  Thurber,  should  also  have  compelled 
Thurber,  or  the  complainant  who  takes  Thurber's  place,  to 
perform  his  agreement  also.  As  it  is,  it  grants  to  the  com* 
plainant  equity  without  compelling  him.  to  do  equity. 
3.  The  decree  directs  the  payment  of  the  whole  amount 
of  costs  as  well  as  debt  and  interest  to  be  paid  out  of  the 
proceeds  of  the  twenty  lots,  if  those  proceeds  should  be 
sufficient.  The  defendant  Munger  was  no  more  in  default 
for  not  paying  his  share  of  the  principal  and  interest  than 
were  the  other  holders  of  the  mortgaged  property  for  not 
paying  their  shares.  The  costs,  therefore,  should  have  been 
apportioned.  ( 9  Paige,  660,  663. ) 

IV.  If  we  are  right  in  the  first  point,  the  bill  should  be 
dismissed,  with  costs.  If  wrong  in  the  first  and  right  in 
the  second,  the  complainant  is  entitled  to  the  usual  decree 
for  foreclosure  and  sale ;  and  his  demand  of  a  personal 
decree  against  Munger  should  be  denied  with  costs.'  If 
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wrong  in  the  first  and  second  points,  the  decree  should  be 
modified  according  to  the  suggestions  of  the  third  point 

F.  Kcrnan  for  the  respondent. 

I.  This  suit  was  properly  instituted,  and  the  mortgage 
could  only  be  foreclosed  by  the  plaintiff  in  this  suit.  Ai 
comptroller,  he  held  the  title  to  the  mortgage  by  assignment, 
and  was  in  law  the  holder  and  owner  thereof.  There  was 
no  other  party  that  could  enforce  it  upon  any  default  in 
payment.  (Laws  of 1838,  ch.  260,  §§  9,  10,  12.) 

II.  The  defendant  Munger,  by  the  express  terms  of  the 
deed  under  which  his  title  to  the  twenty  lots  is  derived, 
assumed  the  payment  of  one-half  of  the  mortgage.  This 
obligation  was  repeatedly  recognized  by  him,  and  other 
parties  subsequently  purchased  under  the  recognition  and 
affirmation  of  its  existence  by  him. 

III.  The  effect  of  this  conveyance  to  Munger,  under  the 
terms  of  the  deed,  was  to  put  Thurber,  the  mortgagor,  in  the 
position  of  a  surety,  and  Munger  became  the  principal  debtor, 
and  as  such  primarily  liable  to  pay  the  debt  by  him  assumed. 
( Halsey  v.  Reed,  9  Paige,  446 ;  Marsh  v.  Pike,  10  id.,  595-7 ; 
Cornell  v.  Prescott,  2  Barb.,  16 ;  Blyer  v.  Monholland,  2  Sandf. 
Ch.  Ji.,478;  Ferris  Y.Crauford,  2  Denio,  595.)  And  this  obli- 
gation enured  to  the  benefit  of  the  mortgagee  and  his  assigns, 
although  he  did  not  rely  upon  that  undertaking  and  was 
ignorant  of  its  existence.  ( Curtis  v.  Tyler,  9  Paige,  432.) 

IV.  Such  confessedly  was  Munger's  position  under  the 
deed,  and  that  bound  him  to  pay  the  half  of  the  mortgage. 
But  if  the  instrument  of  November,  1842,  is  to  be  held  and 
treated  as  a  modification  of  the  obligation  assumed  by  the 
deed,  it  clearly  cannot  be  extended  beyond  its  scope  and, 
object,  which  was  to  limit  the  liability  of  Munger  to  the 
amount  of  $1700,  imposing  upon  Thurber  an  obligation  to 
pay  the  balance  in  certain  contingencies;  which  contin- 
gencies, so  far  as  appears  in  the  case,  have  never  arisen. 
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No  such  demand  as  the  instrument  contemplates  has  ever 
been  made ;  there  being  no  evidence  to  show  that  Thurber 
is  not  abundantly  able  to  perform,  and  the  proof  on  the 
part  of  the  plaintiff  showing  that  he  has  long  ago  offered  to 
perform  his  part  of  that  engagement. 

V.  The  clause  in  that  instrument,  that  if  Thurber  did  not 
pay  the  $1550  Munger  should  be  exonerated  from  the 
whole  sum,  is  purely  penal.  It  is  in  the  nature  of  a 
penalty,  merely  intended  to  secure  Thurber's  performance ; 
and  the  mere  fact  of  his  non-payment  cannot  render  him* 
liable  for  the  whole  sum  of  $3250.  His  real  obligation  is 
to  be  enforced  like  any  other  contract  At  all  events,  the 
utmost  that  Munger  can  ask,  in  equity,  is  to  have  his  per- 
sonal liability  limited  to  the  sum  he  undertook  to  pay, 
which  is  precisely  what  the  decree  provides  for,  and  is, 
therefore,  as  to  him  entirely  right.  (Spencer  v.  Tilden,  5 
Cow.,  150,  note;  DaJdn  v.  Williams,  17  Wend.,  447;  S.  C. 
in  eiror,  22  id.,  201.) 

VI.  Munger  was  upon  no  principle  entitled  to  costs ;  for 
1.  This  being  an  equity  case,  the  granting  or  denying  costs 
was  a  matter  of  pure  discretion.  (12  John.,  500.)  2.  He 
sets  up  a  defence  broader  than  the  rights  he  could  possibly 
claim.  He  never  offered  to  perform  any  part  of  his  obli- 
gation, but  denied  and  litigated  the  whole  claim  of  the 
plaintiff,  and  on  this  ground  costs  were  properly  denied 
him.  (9  Paige,  211.) 

Ruggles,  J.  The  first  objection  taken  to  the  decree  is 
that  the  comptroller  had  no  right  to  institute  proceedings  to 
foreclose  the  mortgage,  and  cannot  therefore  sustain  the 
action. 

By  the  7th  section  of  the  act  of  1838,  to  authorize  the 
business  of  banking,  an  association  formed  under  it  may 
secure  half  their  circulating  notes  by  transferring  to  the 
comptroller  bonds  and  mortgages  instead  of  public  stocks,  as 
authorized  by  the  previous  sections.    The  legal  title  thus 


492  CASES  IN  THE  COURT  OF  APPEALS. 

Flagg  against  Hunger. 

becomes  vested  in  tfye  comptroller,  in  trust  for  the  redemption 
of  the  circulating  notes  of  the  association,  and,  when  they 
are  paid,  for  the  association  itself. 

A  right  to  collect  the  money  djie  upon  a  bond  and  mort- 
gage or  other  security  is  a  right  incident  to  the  ownership, 
and  passes  with  it  from  the  original  owner  to  the  assignee. 
If  the  security  were  assigned  in  trust,  the  right  of  the 
trustee  to  collect  the  money  may  depend  on  the  nature  and 
object  of  the  trust.  Where  the  collection  would  be  a  breach 
of  trust,  the  trustee  cannot  maintain  the  action ;  but  where 
it  is  in  conformity  with  and  in  furtherance  of  the  object  of 
the  trust  a  trusted  has  in  this  respect  the  same  power  as  the 
absolute  owner.  The  securities  in  question  were  held  by  the 
comptroller;  first,  for  the  benefit  of  the  billholders,  secondly, 
for  the  benefit  of  the  association,  whose  stockholders  had  the 
ultimate  beneficial  interest  in  the  proper  application  of  the 
lhoney.  The  statute  does  not  give  to  the  comptroller  the 
express  power  of  enforcing  payment.  There  was  no  need 
of  such  a  power.  It  was  one  of  the  incidents  of  the  assign- 
ment of  the  securities  to  him,  qualified,  however,  by  the 
nature  of  his  trust.  The  12th  section  of  the  statute  declares 
that  the  bonds  and  mortgages  shall  be  held  by  him  exclusively 
for  the  redemption  of  the  bills  put  in  circulation  by  the  asso- 
ciation. But  the  other  sections  of  the  act  show  that  the 
association  retains  nevertheless  a  beneficial  interest  in  them, 
independent  of  its  interest  in  the  application  of  their  value 
to  the  redemption  of  the  bills.  The  10th  section  authorizes 
the  association  to  receive  the  interest  accruing  annually  on 
the  securities,  unless  default  be  made  in  the  payment  of  their 
bills.  The  Bank  of  Central  New-York  had  thus  a  direct  and 
immediate  beneficial  interest  in  the  bond  and  mortgage,  and 
this,  notwithstanding  the  language  of  the  12th  section,  was 
a  part  of  the  trust  on  which  they  were  held  by  the  comp- 
troller. 

The  duty  of  the  comptroller,  therefore,  as  the  trustee  for 
the  bank  in  relation  to  the  interest,  requires  him,  as  in  other 
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cases  of  trust,  to  act  for  the  interest  of  his  beneficiary ;  and 
at  least  to  permit  his  name  to  be  used  for  the  collection  of 
the  interest  by  suit,  if  that  should  become  necessary.  He 
might  undoubtedly  require  a  proper  indemnity  against  the 
costs  and  expenses  of  the  suit,  and  on  being  satisfied  in  that 
respect  there  can  be  no  objection  to  a  suit  in  his  name  to 
enforce  payment.  The  statute  is  itself  an  absurdity  unless 
it  furnishes  or  permits  the  use  of  means  necessary  to  protect 
the  rights  and  interests  which  it  creates  or  establishes.  Its 
primary  object  in  requiring  securities  to  be  placed  in  the 
hands  of  the  comptroller  is  to  protect  the  billholders  against 
the  insolvency  of  the  banks.  It  is  obvious  that  cases  may 
often  occur  in  which  it  may  become  necessary  for  the  inte- 
rest of  the  billholders,  as  well  as  for  the  banks,  that  payment 
of  the  securities  should  be  enforced  by  legal  process.  The 
lands  mortgaged  may  be  depreciating  in  value,  and  the  bank 
may  not  be  in  condition  to  take  them  out  of  the  hands  of 
the  comptroller,  by  giving  other  securities,  and  yet  no 
default  in  paying  the  circulating  notes  may  have  occurred. 
The  security  of  the  billholders  in  such  case  may  require 
that  the  money  should  be  collected  and  held  until  other 
securities  be  given,  or  so  much  in  circulating  bills  be 
returned  by  the  bank,  or  until  it  shall  become  necessary  to 
pay  it  to  the  billholders,  by  failure  of  the  bank.  There  is 
nothing  in  the  statute  to  prevent  such  collection,  either 
directly  or  by  just  and  necessary  implication.  The  power  to 
reassign  the  bonds  and  mortgages  contained  in  the  5th  and 
9th  sections  provides  a  mode  by  which  the  banks  may  again 
become  absolute  owners  of  these  securities ;  but  one  of  the 
many  objects  of  the  statute  was  to  protect  the  billholders 
against  the  fraud  and  neglect  of  the  bank  and  its  officers, 
and  this  object  cannot  be  perfectly  attained  unless  the/trustee 
may^  in  virtue  of  his  general  obligations  and  duties  as  such, 
attend  to  the  interests  of  his  cestui*  que  trust.  The  mortgagor 
may  become  the  president  of  the  bank ;  and  his  interest  in 
regard  to  the  payment  of  the  security  may  be  in  direct  hos- 
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tility  to  the  interest  of  the  other  cestvis  que  trust.  The  power 
of  the  comptroller  to  sell  these  bonds  and  mortgages  after  the 
failure  of  the  bank  to  redeem  its  bills,  as  provided  for  in 
$11,  was  given  for  the  purpose  of  securing  a  speedy  redemp- 
tion after  the  failure ;  but  it  does  not  interfere  with  his 
power  to  collect  before  failure,  where  it  may  be  deemed 
necessary  for  the  interest  of  any  of  the  parties  beneficially 
interested.  No  doubt  can  exist  that  the  collection  of  the 
money  by  the  comptroller  is  a  valid  discharge  of  the  secu- 
rity. The  defendants,  therefore,  can  have  no  ground  of 
complaint  of  any  injustice  done  them. 

The  second  point  on  the  part  of  Munger  the  appellant  is, 
that  he  is  not  personally  liable  for  any  deficiency  which 
may  appear  on  the  sale  of  the  mortgaged  premises.  In  case 
of  the  failure  of  his  twenty  lots  to  bring  the  sum  of  $1700, 
and  interest  thereon  from  July  1,  1842,  the  decree  charges 
him  personally  with  the  balance.  This  clause  in  the  decree 
is  founded  on  the  clause  in  the  deed  from  Thurber  to  Mun- 
ger, by  which  the  latter  assumes  to  pay  one-half  the  bank 
mortgage,  modified  by  the  bond  which  he  took  from  Thurber 
upon  accepting  the  deed.  He  retained  $1700  of  the  pur- 
chase money,  because  his  twenty  lots  were  subject  to  the 
mortgage,  and  Thurber  by  his  bond  undertook  to  pay  $1550, 
which  together  made  up  half  the  mortgage.  This  personal 
liability  depends  on  the  true  construction  of  the  deed  and 
bond,  when  taken  together  and  regarded  as  one  entire  agree- 
ment in  relation  to  the  point  in  question.  The  agreement 
contained  in  the  two  instruments  amounts  to  this :  That 
Thurber  should  pay  $1550  and  interest  thereon  to  Munger, 
to  be  applied  on  the  mortgage ;  and  if  he  did  so,  that  Mun- 
ger should  pay  the  residue,  to  wit,  $1700  and  interest 
These  two  sums  would  pay  off  half  the  mortgage.  But  in 
case  Thurber  should  fail  to  pay  his  proportion  as  above, 
then  that  Munger  should  not  be  bound  to  pay  any  part  of 
his  $1700  and  interest.  This  would  have  left  Munger  ic 
the  same  condition  as  if  no  agreement  had  been  made 
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Thurber,  as  I  understand  the  agreement,  does  not  undertake 
to  pay  off  the  entire  half  of  the  mortgage,  in  case  he  fails 
to  pay  the  31550  with  punctuality.  Munger's  twenty  lots 
would  still  be  liable  to  sale  under  the  mortgage,  and  there 
is  nothing  in  Thurber' s  bond  by  which  he  engages  to  indem- 
nify Munger  against  the  sale,  beyond  the  indemnity  already 
in  his  hands  retained  out  of  the  purchase  money.  Whether 
they  would  have  sold  for  more  or  less  than  31700  and  the 
interest  thereon  (which  had  been  retained  by  Munger  out 
of  the  purchase  money),  was  matter  of  speculation  and 
doubtj  according  to  Hunger's  answer  they  were  estimated 
in  his  purchase  at  $1813.  If  they  should  sell  for  more  than 
$1700  and  interest,  it  would  be  Munger's  loss  and  Thurber's 
gain.  If  for  less  it  would  be  Thurber's  loss,  because  he 
was  ultimately  liable  for  any  deficiency ;  and  Munger  would 
be  a  gainer  of  the  difference  between  the  amount  they  sold 
for  and  the  purchase  money  retained.  Thurber  would  still 
have  been  liable  to  pay  the  $1550  to  Munger ;  and  this  was 
right,  because  the  purchase  money  (including  the  $1700 
retained  by  Munger  as  an  indemnity  against  the  mortgage) 
had  been  overpaid  to  the  extent  of  the  $1550  for  which  the 
bond  was  given.  Thurber  did  not  in  fact  forfeit  or  lose  the 
$1700  which  Munger  had  retained.  He  will  instead  of  that 
sum  have  the  advantage  of  the  sale  of  the  twenty  lots  and 
of  the  application  of  the  proceeds  upon  his  bank  mortgage. 
I  do  not  perceive  that  this  was  in  any  sense  an  unconscien- 
tious bargain.  They  had  the  right  to  make  it,  and  the 
mortgagee  has  no  right  to  complain  of  it,  for  his  security 
was  in  no  respect  impaired  by  it.  The  decree,  therefore, 
was  erroneous  in  charging  Munger  personally  for  any 
deficiency,  and  should  be  modified  accordingly. 

It  is  erroneous  also  in  another  particular.  The  lots  con- 
veyed by  Thurber  to  Gay  in  his  lifetime  were  liable  to  pay 
one-half  the  bank  mortgage;  and  Munger's  tweuty  lots 
were  not  rightly  chargeable  with  the  payment  of  any  part 
of  that  half,  until  it  was  ascertained  by  a  sale  of  the  lots 
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conveyed  to  Gay  that  the  one-half  could  not  be  raised  from 
them,  Bissell's  lots  are  a  part  or  the  whole  of  Gay's  por- 
tion of  the  property.  The  decree  directs  the  sale :  first, 
of  that  portion  of  the  mortgaged  premises  not  sold  to  any 
of  the  defendants ;  second,  of  Munger's  twenty  lots  for  the 
purpose  of  raising  the  whole  amount  due  on  the  mortgage ; 
and  thirdly,  of  Bissell's  lots  to  make  up  any  deficiency. 
The  decree  should  be  so  modified  as  to  subject  Gay's  portion 
of  the  mortgaged  premises  to  the  payment  of  one-halt  the 
Amount  due,  and  the  residue  to  the  payment  of  the  remain- 
ing half;  and  if  there  should  be  a  deficiency  in  either 
portion,  resort  may  then  be  had  to  what  may  remain  of  the 
other.  If,  the  order  in  which  the  different  lots  in  either  of 
the  two  portions  ought  to  be  sold  cannot  be  settled  by  the 
solicitors,  a  reference  should  be  ordered  by  the  court  below 
to  ascertain  and  report  thereon. 

Munger  should  be  allowed  his  costs  in  the  court  below, 
but  not  on  his  appeal  to  this  court — to  be  paid  out  of  the 
proceeds  of  the  sale. 

Parker,  J.  The  mortgage  which  this  action  is  brought 
to  foreclose  was  assigned  by  the  mortgagee,  Anson  Thomas, 
president  of  The  Bank  of  Central  New-York,  to  Bates  Cook 
as  comptroller,  on  the  27th  of  April,  1839,  "  under  the  pro- 
visions of  the  act  to  authorize  the  business  of  banking,9' 
passed  April  18,  1838 ;  and  the  first  objection  made  by  the 
appellant  is,  that  the  plaintiff  has  no  right  to  institute  and 
maintain  this  action.  If  the  assignment  to  Cook  carried  no 
interest  except  what  he  could  hold  as  comptroller  under  the 
law  referred  to  (and  I  understand  no  more  to  be  claimed 
by  the  plaintiff)  it  is  conceded  by  the  defendant  that  such 
interest  passed  by  operation  of  law  to  his  successor.  But 
it  is  contended  that  the  comptroller  has  no  power,  under 
the  statute,  to  collect  by  foreclosure  the  amount  due  on  a 
mortgage.  The  assignment  is  absolute  in  its  terms.  It  vests 
the  comptroller  with  the  legal  title  to  the  mortgage,  and  be 
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holds  it  as  trustee  for  the  purposes  of  the  act.  Where  a 
direction  is  given  by  statute  it  must  be  strictly  pursued  or 
it  will  be  void.  (Sherwood  v.  Reade,  7  Jfi#,  431.)  Under  this 
rule,  it  was  held  that  a  power  specially  conferred  on  two 
persons,  to  be  exercised  jointly,  could  not  be  exercised  by 
one  of  them  (Powell  v.  Tvtile,  3  Com$t.9  396;  Olmsted  v. 
Elder y  1  Scld.,  144) ;  and  under  this  same  act,  it  was  held 
by  this  court,  in  Mitchell  v.  Cook  (3  Seld.,  538),  that  the 
comptroller  has  no  power  to  assign  a  bond  and  mortgage  to 
a  stranger,  on  receiving  from  him  their  amount  in  the  circu- 
lating notes  of  the  bank  from  which  they  were  received, 
the  only  power  to  assign  being  given  by  the  9th  section, 
which  authorizes  a  reassignment  to  the  person  or  association 
which  transferred  the  same,  and  an  assignment  in  all  other 
cases  being  virtually  forbidden  by  the  12th  section,  which 
requires  such  mortgages  to  be  held  by  the  comptroller  until 
the  same  are  paid.  The  power  to  foreclose  is  not  conferred 
by  the  act  in  express  terms.  If  it  exists,  it  must  result  from 
the  title  conveyed  by  the  assignment,  or  be  implied  from 
the  powers  conferred  by  the  act.  It  is  not  certainly  for- 
bidden, as  is  the  power  to  assign  by  the  12th  section.  The 
comptroller  is  to  hold  the  mortgages  till  they  are  paid,  but 
he  is  not  thereby  precluded  from  enforcing  payment.  There 
may  be  cases  in  which  a  foreclosure  may  be  absolutely 
necessary  for  the  protection  of  the  trust  fund,  or  where  the 
security  upon  the  land  may  be  insufficient  and  a  personal 
claim  for  the  deficiency  exists  against  the  mortgagor  or  some 
other  person,  or  where  an  injunction  may  be  necessary  to 
stay  waste,  and  delay  to  foreclose  by  action  in  such  case 
would  put  at  hazard  the  debt  secured  by  the  mortgage. 
No  relief  in  such  case  could  be  obtained  under  the  11th 
section,  which  authorizes  a  sale  at  auction  only  in  case  the 
person  or  association  shall  fail  or  refuse  to  pay  its  bills  or 
notes  on  demand,  in  the  manner  specified  in  the  4th  section. 

I  think  the  right  to  institute  and  maintain  an  action  to 
collect  is  incidental  to  the  title  derived  under  the  assign- 

Sel.— Vol.  V.  63 
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ment;  and  being  necessary  to  the  protection  of  the  trust 
fund  and  the  objects  of  the  act,  it  will  be  implied  from  the 
powers  expressly  conferred.  The  statute  authorizes  the 
comptroller  to  receive  payment  of  both  principal  and 
interest.  (§§9  and  10.)  He  may  allow  the  person  or  asso- 
ciation assigning  to  receive  the  interest,  unless  the  security 
becomes  insufficient,  of  which  the  comptroller  alone  is  to 
be  the  judge.  He  has  the  custody  as  well  as  the  assign- 
ment of  the  papers.  He  can  only  assign  in  one  case  and 
sell  at  auction  in  another ;  and  neither  of  these  will  aid 
him  in  protecting  the  trust  fund  against  the  deterioration 
of  the  land  mortgaged  or  the  failing  circumstances  of  the 
mortgagor,  whose  personal  responsibility  has  become  neces- 
sary to  the  safety  of  the  demand.  The  power  to  collect  in 
such  case  must  be  either  in  the  person  or  association  assign- 
ing or  in  the  comptroller.  It  must  exist  somewhere ;  and 
it  would  be  alike  incompatible  with  the  language  of  the 
assignment  and  the  safety  of  the  billholder  to  suppose  that 
the  person  or  association  assigning  still  had  such  a  control 
over  the  property  assigned.  It  would  be  an  absurdity  to 
hold  that  the  party  assigning  had  still  the  exclusive  power 
to  enforce  payment,  when  the  comptroller  alone  has  by 
the  statute  the  right  to  receive  payment.  By  the  act  of 
1840  (Laws  of  1840,  306,  §  9),  bonds  and  mortgages  are 
authorized  to  be  executed  by  any  banking  association  or 
individual  banker  direct  to  the  comptroller ;  and  if  they 
may  not  be  foreclosed  by  the  comptroller,  they  are  placed 
beyond  the  pale  of  legal  remedy.  It  will  hardly  be  claimed 
that  it  was  designed  to  give  the  comptroller  greater  powers 
over  these  mortgages  than  over  those  assigned  under  the 
act  of  1838.  I  think  that  in  both  cases  the  right  to  receive 
payment  implies  the  right  to  demand  it,  and  that  this  action 
is  properly  brought  in  the  name  of  the  comptroller.  Where 
.the  legal  title  to  a  chose  in  action  is  vested  in  a  trustee  by 
assignment,  the  law  gives,  as.  in  every  other  case  of  legal 
ownership,  a  right  of  action  to  enforce  or  collect  it. 
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The  second  objection  is,  that  Munger  is  not  personally 
liable  for  any  deficiency  there  may  be  after  a  sale  of  the 
premises.  By  the  deed  from  Thurber  to  Munger,  dated 
June  15,  1842,  it  was  declared,  among  other  things,  that 
the  conveyance  was  made  subject  to  one-half  the  mortgage 
in  question,  which  was  assumed  by  Munger  and  which  was 
part  of  the  consideration  of  the  conveyance.  But  to  ascer- 
tain the  precise  contract  between  Thurber  and  Munger, 
this  deed  must  be  considered  in  connection  with  the  bond 
of  Thurber  bearing  a  later  date,  but  in  fact  delivered  at  the 
same  time  and  executed  after  the  deficiencies  in  the  land 
had  been  ascertained.  By  the  deed  alone  Munger  would 
have  assumed  to  pay  on  the  mortgage  $3250,  but  this  was 
reduced  by  the. bond  to  $1700,  Thurber  agreeing  thereby 
to  pay  on  the  mortgage,  or  to  Munger  to  be  applied  on  the 
mortgage,  the  balance  of  the  $3250,  viz.,  $1550  for  the 
deficiency  in  the  lands.  And  it  was  further  agreed  that 
Munger's  personal  liability  for  the  $1700  ceased  when 
Thurber  made  default  in  the  payment  of  the  $1550  and 
interest.  It  is  claimed  on  the  part  of  the  plaintiff  that  this 
last  provision  was  a  mere  penalty  to  enforce  the  payment 
of  the  $1550  by  Thurber,  and  that  Munger  is  still  person- 
ally liable  for  the  payment  of  the  $1700,  under  the  rule 
well  established  in  equity,  that  where  a  purchaser  of  an 
equity  of  redemption  takes  it  subject  to  the  mortgage, 
which  he  agrees  to  pay  as  part  of  the  consideration  of  his 
purchase,  he  will  be  held  personally  liable  to  the  mort- 
gagee and  will  be  regarded  as  the  principal  debtor,  the 
mortgagor  standing  as  his  surety.  (  HaUey  v.  Reed,  9  Paige, 
446 ;  Curtis  v.  Tyler,  id.,  432  ;  Marsh  v.  Pike,  10  id.,  595; 
Ferris  v.  Crawford,  2  Denio,  595  ;  Cornell  v.  PresfoU,  2  Barb., 
16 ;  Blyer  v.  Monholland,  2  Sand/.  Ch.  R.,  478,)  That  rule 
is  undoubtedly  applicable  to  this  case,  unless  it  is  changed 
by  the  agreement  of  the  parties  exempting  Munger  from 
personal  liability  for  the  $1700,  incase  Thurber  foiled  to 
pay  his  share  of  the  mortgage,  $1550, 


gOO  CASES  IN  THE  COURT  OF  APPEALS. 

Flagg  against  Monger. 

The  question  to  be  decided  is,  whether  the  clause  under 
consideration  is  a  penalty.  A  penalty  is  generally  a  sum 
of  money  agreed  to  be  paid  or  forfeited  on  failure  to  per- 
form or  to  omit  to  do  a  certain  act ;  but  a  penalty  may, 
perhaps,  be  created  in  a  different  form.  In  this  case  Thur- 
ber  did  not  agree  to  pay  any  additional  sum  of  money.  He 
only  agreed  that  Munger  should  not  pay,  the  effect  of  which 
was  to  make  Thurber  again  stand  as  the  principal  debtor, 
instead  of  surety  for  Munger  for  the  debt.  In  other  words, 
it  restored  him  to  his  original  position. 

I  concede  the  rule  to  be,  that  where  a  contract  provides 
a  forfeiture  for  the  purpose  of  securing  the  payment  of  a 
sum  of  money,  or  the  performance  of  an  act  which  may  be 
compensated  in  damages,  the  sum  forfeited  will  be  deemed 
a  penalty,  and  not  liquidated  damages.  (Story's  Eq.  Jur.9 
§  1314.)  But  I  do  not  understand  that  the  provision  in 
question  in  this  contract  was  inserted  merely  to  secure 
payment  of  the  $1550  on  the  part  of  Thurber.  It  was 
inserted  to  protect  Munger  against  the  consequences  of  such 
non-payment ;  and,  at  most,  was  merely  sufficient  to  save 
him  from  loss  on  the  happening  of  the  contingency.  If 
Thurber  failed  to  pay  the  $1550,  and  the  lots  were  sold  in 
consequence,  Munger  would  lose  the  whole  benefit  of  his 
purchase ;  the  land  he  had  bought  would  be  sacrificed ;  and 
it  was  proper,  therefore,  that  he  should  protect  himself 
against  paying  the  consideration  money  in  such  an  event. 
It  is  true  Munger  might  save  his  lots  by  paying  the  $1550, 
as  well  as  the  $1700  which  he  had  agreed  to  pay ;  but  in 
that  case  he  would  be  remitted  to  a  personal  claim  against 
Thurber,  which  it  appears  would  have  been  worthless ;  and 
Munger  had  a  right  to  guard,  in  his  contract,  against  such 
a  contingency.  The  whole  consideration  he  was  to  pay 
for  his  lots  was  $1700,  and  he  preferred  to  surrender  them 
up,  in  satisfaction  of  the  mortgage,  relieved  from  the  pay- 
ment of  such  consideration,  rather  than  retain  them  and 
pay  an  additional  consideration  of  $1550  beyond  his  con- 
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tract.  So  far  from  being  a  penalty,  the  clause  in  question 
was  no  more  than  was  necessary  for  his  own  protection,  if 
the  lots  were  worth  only  the  sum  he  agreed  to  pay  for  them. 

It  was  clearly  competent  for  the  parties,  Thurber  and 
Munger,  to  make  their  own  contract ;  and  the  holder  of 
the.  mortgage  can  avail  himself  of  no  right  beyond  what 
Thurber  would  have  had  against  Munger.  If  Thurber 
could  enforce  no  claim  against  Munger,  the  plaintiff  has 
none.  But  by  the  decree  in  this  cause,  though  Thurber  has 
entirely  failed  to  perform  his  part  of  the  contract,  which 
was  a  condition  precedent  to  the  payment  of  any  considera- 
tion on  the  part  of  Munger,  Munger  is  condemned  to  pay 
whatever  balance  of  the  $1700  is  not  realized  from  the 
sale  of  the  lots.  Munger  is  not  only  divested  of  the  lots 
which  are  sold,  and  the  proceeds  applied  for  Thurber's 
benefit,  but  he  is  decreed  to  pay  the  balance  of  the  $1700 
on  Thurber's  debt,  from  which  he  has  reaped  no  benefit 
whatever. 

I  think  it  was  clearly  competent  for  Munger  to  protect 
himself  against  such  a  contingency,  and  that  the  court  is 
not  at  liberty  to  violate  or  disregard  the  provision  of  the 
contract  designed  for  that  purpose. 

If  I  am  right  in  this  view,  the  decree  of  the  supreme 
court  should  be  modified  so  far  as  to  relieve  the  defendant 
Munger  from  all  personal  liability;  and  Munger  should 
recover  his  costs  in  the  supreme  court,  neither  party  to 
have  costs  on  this  appeal* 

All  the  judges  concurred* 

Ordered  accordingly 
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A  devise  of  the  testator's  whole  estate  to  his  widow  for  life,  with  remainders 
over,  is  not  a  provision  in  lieu  of  dower,  unless  such  intention  he  implied 
from  other  terms  of  the  will ;  and  the  widow  may  take  one-third  of  the 
estate  as  doweress  and  the  residue  as  devisee. 

A  claim  of  dower  in  premises  so  devised  is  not  barred  by  a  foreclosure  and 
sale  under  a  mortgage  executed  by  the  husband  alone  during  coverture, 
although  the  widow  was  made  a  party  to  the  foreclosure  suit,  and  the  bill, 
wbich  was  taken  as  confessed  against  her,  alleged,  in  pursuance  of  the 
132d  rule  of  the  late  court  of  chancery,  that  she  claimed  some  interest  in 
the  premises  "  as  subsequent  purchaser  or  incumbrancer,  or  otherwise." 

A  decree  against  defendants,  made  parties  under  such  general  allegation,  bars 
rights  and  interests  in  the  equity  of  redemption,  but  not  those  which  are 
paramount  to  the  title  of  both  mortgagor  and  mortgagee. 

A  power  of  sale  contained  in  a  will  authorizing  executors  to  sell  all  the  testa- 
tor's "  fast  estate,"  does  not  embrace  lands  which  have  been  sold  by  con- 
tract by  the  testator,  the  purchase  money  being  unpaid,  and  the  title  still 
remaining  in  him.  The  interest  remaining  in  the  vendor  in  such  case  is  a 
right  to  the  money  due  on  the  contract,  which  is  not  real  but  personal 
estate. 

This  action  was  commenced  in  July,  1849,  for  the  reco- 
very of  dower  in  fifty  acres  of  land,  in  Reading,  Steuben 
county,  which  the  plaintiff  claimed  as  the  widow  of  George 
Lewis,  deceased.  The  answer  set  up  the  defences  which 
were  relied  on  at  the  trial. 

The  cause  was  first  tried  at  the  Steuben  circuit,  in  Feb- 
ruary, 1850,  before  Mr.  Justice  Johnson,  without  a  jury. 
Judgment  was  rendered  for  the  defendant,  which  was 
reversed  and  a  new  trial  ordered  by  the  court  at  general  term. 
(11  Barb.,  152.) 

The  second  trial  was  had  in  November,  1852,  before  the 
same  justice.  It  appeared  that  the  plaintiff  was  married  to 
George  Lewis  in  1816,  in  Pennsylvania,  and  that  he  died  in 
England,  in  September,  1830.  The  plaintiff  proved  a  con- 
veyance, executed  by  Jonathan  Lawrence  and  others  to  Lewis 
in  1807,  by  which  section  number  eighteen,  in  Watson's 
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purchase,  containing  eight  hundred  and  thirty-one  acres,  of 
-which  the  premises  in  question  are  a  part,  was  conveyed  to 
Lewis.  The  defence  consisted  of  two  points :  first,  that  the 
husband  had  by  his  will  made  a  provision  for  the  plaintiff  in 
lieu  of  dower,  which  she  had  elected  to  accept ;  and  secondly, 
a  res  adjudicata  against  her  right  in  the  court  of  chancery. 

The  will  was  executed  in  England  on  the  28th  of  May, 
1830,  and  the  part  material  to  this  question  is  in  these  words : 
"First,  I  leave  my  excellent  wife,  Drusilla  Lewis,  sole 
executrix ;  Samuel  Corp,  merchant,  of  New-York,  William 
Elliott,  of  the  city  of  Washington,  my  brother-in-law,  late 
of  the  patent  office  of  the  city  of  Washington,  and  Jona- 
than Roberts,  formerly  senator  in  congress  from  the  State  of 
Pennsylvania,  and  Ithiel  Town,  of  the  city  of  New-York, 
but  now  on  his  travels;  I  leave  to  each  of  the  above,  for 
the  trouble  I  may  give  him  in  executing  the  above  commis- 
sion, one  hundred  pounds  sterling. 

"  I  leave  to  my  good  wife  Drusilla  Lewis,  formerly  D.  How- 
lett,  th6  whole  of  my  property  both  real  and  personal  of 
every  sort  and  kind:  after  the  decease  of  my  before  men- 
tioned wife,  my  effects  both  real  and  personal  to  be  divided 
between  the  following  persons,  viz:  William  Elliott,  in 
Washington,  my  brother-in-law,  my  wife's  two  nephews, 
Thomas  L.  Dewitt  and  George  Lewis  Dewitt,  both  minors, 
and  are  not  to  receive .  the  preceding  until  they  are  of  full 
age.  To  carry  the  above  into  full  effect,  I  empower  my 
executors  to  make  sale  of  the  fast  estate  and  lodge  the  pro- 
ceeds with  the  executrix,  who  is  to  enjoy  the  whole  during 
her  life,  and  then  to  be  divided  as  before  described,  but  it 
must  be  understood  that  there  must  be  no  division  until  the 
executrix  finds  it  convenient,  as  the  well  ascertained  debts 
must  first  be  paid  after  the  decease  of  my  wife.  The  divi- 
sion must  take  place,  as  tenants  in  common,  not  as  joint 
tenants."  "  It  is  to  be  understood  that  the  persons  designated 
to  receive  my  property  after  the  decease  of  my  wife,  Dru- 
silla Lewis,  that  it  is  left  to  them,  their  heirs  and  assigns 


504  CASES  IN  THE  COURT  OF  APPEALS. 

Lewis  against  Smith. 

forever."  The  plaintiff  had  not  entered  or  commenced  pro- 
ceedings for  dower  so  as  to  repudiate  the  provision  in  her 
favor,  pursuant  to  1  it.  £.,  742,  §  14,  and  the  question  on 
this  part  of  the  case  is  whether  the  provision  is  "  in  lieu  of 
doTjrer." 

As  to  the  alleged  res  adjudicate  the  facts  are  as  follows : 
Prior  to  the  6th  of  July,  1826,  George  Lewis  had  made 
executory  contracts  for  the  sale  of  various  portions  of  the 
land  conveyed  to  him  by  Lawrence  and  others,  and  among 
other  parcels  had  contracted  to  sell  to  the  defendant  in  this 
action  the  fifty  acres  out  of  which  dower  is  claimed.  On 
the  day  last  mentioned  Lewis  mortgaged  all  bis  lands  in 
Reading  to  the  Manhattan  Company,  to  secure  an  unliqui- 
dated indebtedness.  The  mortgage  recited  the  contracts 
and  conveyed  the  land  and  the  moneys  due  him  on  the 
contracts  by  way  of  mortgage,  and  was  in  other  respects 
in  the  usual  form.  On  the  13th  June,  1833,  the  Manhattan 
Company  assigned  the  mortgage  to  James  Pumpelly  of 
(Dwego.  In  October,  1834,  Pumpelly  and  the  defendant  in 
this  action,  and  the  other  persons  who,  like  him,  held  exe- 
cutory contracts  for  portions  of  the  premises,  filed  a  bill  in 
chanfteiiy  before  the  \  vice-chancellor  of  the  sixth  circuit 
against  the  plaintiff  and  William  Elliott,  who  alone  had 
acted  as  executors  of  the  will  of  Lewis,  and  against  Thomas 
and  George  L.  Dewitt,  the  devisees  under  that  will,  for  the 
foreclosure  of  the  mortgage.  The  bill  set  out  the  several 
contracts  of  sale,  the  mortgage  and  assignment  to  Pumpelly, 
the  death  of  Lewis,  and  bis  will,  a  liquidation  of  the  debt 
to  the  Manhattan  Company  by  Lewis  in  his  lifetime,  at 
$3000,  the  fact  that  the  plaintiff  and  William  Elliott  were 
the  sole  acting  executrix  and  executor  and  that  the  will  was 
in  their  possession ;  and  it  then  contained  the  following 
averment :  "  And  your  orator,  James  Pumpelly,  further 
showeth  unto  your  honor  that  he  is  informed  and  believes 
that  the  said  Drusilla  Lewis,  William  Elliott,  Thomas  L. 
Dewitt  and  George  Lewis  Dewitt  have  or  claim  to  have 
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some  interest  in  the  aforesaid  mortgaged  premises  as  subse- 
quent purchasers  or  incumbrancers,  or  otherwise;  but 
what  particular  interest  your  orator  is  not  informed."  It 
stated  that  the  complainants  who  were  the  vendees  under 
the  contracts,  desired  to  pay  up  for  their  lands,  and  that 
Pumpelly  was  willing  to  convey  to  them  on  receiving  pay- 
ment of  their  contracts;  that  the  acting  executrix  and 
executor  were  in  possession.  There  was  a  formal  charge 
of  confederacy  between  the  plaintiff,  Mrs.  Lewis,  William 
Elliott  and  persons  unknown.  The  prayer  was  that  the 
defendants  might  answer,  that  the  executrix  and  executor 
might  be  decreed  to  pay  the  mortgage  debt,  that  all  the 
defendants  and  all  persons  holding  under  them  might  be 
foreclosed  "of  and  from  all  equity  of  redemption  and 
claim  of,  in  and  to9'  the  mortgaged  premises,  and  that 
they  might  be  sold,  and  for  process  of  subpoena.  The 
bill  was  taken  as  confessed  upon  a  personal  service  of  the 
subpoena  upon  Mrs.  Lewis  and  George  L.  Bewitt,  and 
the  publication  of  notice  to  the  other  defendants.  A  decree 
of  foreclosure  tod  sale  was  entered  on  the  28th  September, 
1835,  the  proofs  and  computation  having  been  made  on 
a  reference  to  a  master.  It  contained  the  usual  order  for 
a  sale  of  the  mortgaged  premises,  for  the  payment  of  the 
mortgage  debt,  which  had  been  computed  at  $307855, 
and  the  costs,  for  bringing  the  surplus  into  court,  for  a  con- 
veyance to  be  executed  by  the  master,  and  that  the  pur- 
chaser should  be  let  into  the  possession.  It  provided 
likewise  that  if  the  proceeds  should  not  be  sufficient  to  pay 
the  debt  and  costs,  the  executrix  and  executor  should  pay 
the  deficiency  out  of  the  estate  of  LewiB.  The  decree  also 
contained  provisions  for  the  adjustment  of  the  respective 
rights  of  the  complainants  among  themselves.  At  a  sale 
under  the  decree,  Pumpelly  became  the  purchaser ;  and  he 
conveyed  the  fifty  acres  in  question  to  the  defendant.  The 
defendant's  counsel  moved  for  a  nonsuit  on  the  grounds 
before  referred  to,  which  was  denied  and  he  excepted. 
Sel.— Vol.V.  64 
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The  judge  held  that  the  plaintiff  was  entitled  to  recover 
and  the  defendant  again  excepted.  The  judgment  was 
affirmed  at  a  general  term.  The  defendant  appealed  to  this 
court. 

J.  Af.  Parker  for  the  appellant. 

I.  George  Lewis,  by  his  will,  made  provision  for  the 
respondent  in  lieu  of  dower,  which  she  elected  to  take.  If 
this  is  so,  respondent  is  barred  by  statute  from  recovering 
dower.  (1  R.  S.,  1st  ed.,  741,  742,  §§  13,  14.)  1.  It  is  not 
necessary  that  the  provision  be  declared,  by  express  words 
in  the  will,  to  be  in  lieu  of  dower.  It  is  sufficient  if  such 
an  intention  in  the  testator  is  to  be  collected  by  clear  and 
manifest  implication  from  the  provisions  of  the  will.  (AdsU 
v.  Ad*it,  2  John.  Ch.  R.,  448,  451 ;  Bull  v.  Church,  5  Hill, 
206 ;  S.  C.  in  error,  2  Denio,  430 ;  Leonard  v.  Steel*,  4 
Barb.,  20.)  And  such  intent  is  to  be  inferred  from  the 
inconsistency  of  the  claim  of  dower  with  the  provisions 
of  the  will.  (Birmingham  V.  Kirwan,  2  Sch.  Sf  Lef.,  444; 
Dorchester  v.  Effingham,  Coop.  Ch.  Ca.,  319.)  2.  But  beyond 
tjie  general  clause  of  gift  in  the  will,  this  construction  is 
strengthened  by  the  power  of  sale  given  1o  the  executors,, 
not  to  use  at  their  discretion,  but  in  order  to  make  effectual 
the  former  provisions  of  the  will.  This  direction  to  sell 
the  real  estate  and  pay  the  proceeds  to  the  widow  for  her 
use  during  life  (she  having  also  the* personal  estate), 
strongly  evidences  the  intention  to  supersede  tfee  claim  to 
dower,  to  change  it,  in  effect,  into  an  annuity.  3.  The 
respondent  has  made  her  election  to  take  the  provision 
made  for  her  in  the  will,  since  she  did  not  within  one 
year  either  enter  or  commence  proceedings  for  the  recovery 
of  dower,  as  required  by  1  R.  S.,  742,  $  14. 

II.  The  respondent  is  precluded,  by  the  decree  and  sale 
in  the  chancery  suit,  from  claiming  dower  in  the  mortgaged 
premises  against  a  purchaser  at  the  sale,  or  any  one  claiming 
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title  from  such  purchaser.  To  that  suit  the  respondent  was 
a  necessary  and  proper  party,  clearly  so  as  executrix  and 
devisee,  and  no  less  so  as  doweress.  (Denton  v.  Nanny 
and  wife,  8  Barb.,  618.)  The  allegation  in  the  bill,  that 
she  had  or  claimed  to  have  some  interest  in  the  premises, 
as  subsequent  purchaser  or  incumbrancer,  or  otherwise, 
but  what  particular  interest  the  complainants  were  not 
informed,  was  sufficient  to  put  her  upon  her  defence.  (Mitf. 
an  PL,  45 ;  Faulder  v.  Stuart,  11  Ves.,  296 ;  Bullock  v. 
Richardson,  id.,  373 ;  Story's  Eq.  PL,  $§  36,  37,  255.)  If 
the  marriage  of  respondent  with  Lewis  had  been  subse- 
quent to  the  mortgage,  then  the  allegation  made  was  the 
only  one  permitted  by  the  132d  rule  of  the  court  of 
chancery,  and  would  have  been  clearly  sufficient,  and  the 
decree  a  bar.  ( Gen.  Ride,  132  ;  The  Union  Ins*  Co.  v.  Van 
Rensselaer,  4  Paige,  85.)  The  complainant  had  a  right  to 
assume  that  such  marriage  was  subsequent  to  the  mort- 
gage, and  did  so  assume,  and  did  in  effect  so  allege.  The 
respondent,  therefore,  has  admitted,  by  suffering  the  bill  to 
be  taken  as  confessed,  that  her  right  of  dower  was  subject 
to  the  mortgage.  ( Christie  v.  Bishop,  1  Barb.  Ch.  R.9  105, 
118 ;  Thomas  v.  Austin,  4  Barb.,  265 ;  James  v.  McKemon,  6 
John.,  559,  per  Spencek,  J.;  Le  Chten  v.  Gouverneur,  1  John* 
Cos.,  436,  492,  502 ;  Embury  v.  Conner,  3  Comst.,  511;  Yates 
v.  Fassctt,  5  Dcnio,  29 ;  McGovm  v.  Terks,  6  John.  Ch.  R., 
450 ;  Jackson  v.  Hoffman,  9  Cow.,  272 ;  Mills  v.  Dennis,  3 
John.  Ch.  R.,  367»;  Frelinghuysen  v.  Colden,  4  Paige,  204 ; 
Lansing  v.  Goelet,  9  Cow.,  346 ;  Tower  v.  White,  10  Paige, 
395.)  But  independent  of  the  rule  deduced  from  principle 
and  established  by  numerous  decisions,  the  statute  in  terms 
determines  the  precise  question  involved  in  this  branch  of 
the  case.  2  R.  S.,  192,  §  158  (1st  ed.),  declares  the  effect 
of  the  master's  deed  as  follows :  "  Such  deeds  shall  be  as 
valid  as  if  the  same  were  executed  by  the  mortgagor  and 
mortgagee,  and  shall  be  an  entire  bar  against  each  of  them, 
and  against  all  parties  to  the  suit  in  which  the  decree  for  such 
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sale  was  made,  and  against  their  heirs  respectively,  and  all 
claiming  under  such  heirs."  The  respondent's  right  of 
dower  was  but  a  lien,  an  incumbrance  on  the  mortgaged 
premises.  ( Siglcur  v.  Van  Riper,  10  Wend.,  414 ;  Lawrence 
v.  Miller,  2  Comst.,  248.)  She  was  called  into  court  in 
respect  to  every  right  or  incumbrance  which  she  had,  and 
it  is  alleged  that  such  right  or  incumbrance  is  subsequent 
to  the  mortgage.  The  decree  and  Bale,  and  the  master's 
deed  pursuant  thereto,  therefore,  constitute  an  u  entire 
bar"  against  the  respondent's  claim  of  dower  in  the  premises 
in  question. 

H.  H.  Burlock  for  the  respondent. 

I.  The  provision  made  for  the  plaintiff  in  the  will  of  her 
late  husband  is  no  bar  to  her  dow$r.  There  is  no  inconsis- 
tency between  her  dower  and  her  rights  under  the  will. 
(1  Roper's  Husband  and  Wife,  582 ;  1  Bright'*  Husband  and  Wife, 
by  Locbvood,  554,  555 ;  Incledon  v.  Northcote,  3  Atkyns,  430 ; 
Birmingham  v.  Kirwan,  2  8ch.  SfLef.,  444,  452 ;  Sanfbrd  v. 
Jadcson,  10  Paige,  268,  9 ;  Wood  v.  Wood,  5  id.,  601 ;  Fuller 
v.  Totes,  8  id.,  329 ;  Bull  v.  Church,  5  Hill,  206 ;  same  case 
in  error,  2  Denio,  430 ;  Adsit  v.  Adsit,  2  John.  Ch.  R.,  448, 
451,  459 ;  Leonard  v.  Steele,  4  Barb.,  20 ;  Clancy's  Treatise, 
230,  250.)  The  power  given  to  the  f  xecutors  to  sell  the 
"  fast  estate,"  does  not  give  them  any  right  to  sell  the  plain- 
tiff's dower  right ;  the  sale  must  be  subject  to  all  claims 
against  the  property,  dower  included.  (Wood  v.  Wood,  5 
Paige,  601 ;  Fuller  v.  Totes,  8  id.,  330 ;  Bull  v.  Church,  6 
Hill,  206 ;  same  case  in  error,  2  Denio,  430 ;  Adsit  v.  Adsit, 
2  John.  Ch.  R.,  448,  451,  469 ;  Ellis  v.  Lewis,  3  Jfore,  310; 
Harrison  v.  Harrison,  1  Keen,  768 ;  Thompson  v.  McOaw,  3 
Law  Reporter,  135,  1  Mete.,  66 ;  Higginbottom  v.  Cornuell,  8 
Grattan,  83.) 

II.  The  decree  in  the  foreclosure  suit,  the  sale  by  the 
master,  and  the  deed  given  by  him  to  the  purchaser  at  the 
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sale,  do  not  bar  the  plaintiff  from  recovering  her  dower 
in  this  action.  1.  She  was  not  a  party  as  doweress,  but  only 
as  devisee  and  executrix  under  the  will.  (Pennington  v. 
Hanky ,  4  Munf.9  140.)  2.  She  was  not  a  party  to  the  mort- 
gage. 3.  The  decree,  sale  and  master's  deed  only  foreclosed 
the  equity  of  redemption,  and  did  not  and  could  not  affect 
the  plaintiff '3  right  of  dower,  which  was  a  paramount  claim 
to  the  mortgage.  (2  jB.  S.,  192,  §  158 ;  1  R.  L.  of  1813, 
490,  §  11 ;  Holcomb  v.  Holcomb,  2  Barb.  S.  C.  R.9  20 ;  Penr 
niman  v.  Hollis,  13  Mass.,  429;  Blake's  Chancery ',  56;  4 
Kent's  Com.,  186 ;  2  Barb's.  Ch.  Prac,  174 ;  Patch  on  Mort- 
gages, 462 ;  Powell  on  Mortgages,  967,  992 ;  Story's  Eq.  PI., 
177;  Lube's  Eq.,  22,  23;  1  Cruise,  87,  §§  12,  13;  id.,  126, 
^  1, 2,  3 ;  Edwards  on  Parties  in  Chancery,  91,  141, 142, 143 ; 
5  P.  Wms.,  310,  innate;  Ch.  Ca.,  215, 1656;  Eq.  Ca.  Abr., 
166,  pi.  3 ;  Robinson  v,  Toumsend,  3  GUM  8f  John.,  413 ; 
2  Spence's  Eq*  Jwr.  of  Court  of  Chancery,  706;  Tanner  v. 
Niles,  1  Barb.  S.  C.  R.,  560;  Bradshaw  v.  Callaghan,  5  John., 
80  ;  8  id.,  435,  S.  C. ;  Coles  v.  Coles,  15  id.,  319 ;  Elliott  v- 
Pell,  I  Paige,  269 ;  Roll  v.  Smalley,  2  Hoisted s  Ch.  JR.,  464; 
Sip  v.  Lawback,  2  Harrison,  442 ;  BirJcley  v.  Presgrave,  1 
East,  220 ;  Corning  v.  SroifA,  2  SeW.,  82.)  4.  The  master's 
deed  gave  no  greater  right  to  the  purchaser  than  if  the  tes- 
tator had  given  a  deed  instead  of  a  mortgage ;  that  is,  he 
took  the  fee  subject  to  the  plaintiff's  right  of  dower.  The 
entire  bar  referred  to  in  the  statute  means  a  bar  of  all  claim 
under  the  mortgagor  or  of  any  one  claiming  under  him, 
and  the  parties  defendants  means  all  persons  whose  rights 
may  be  foreclosed,  and  who  are  proper  parties  defendants. 
(1  R.  L.  of  1813,  490,  §  11 ;  2  R.  S.,  192,  §  158 ;  Holcomb 
V.  Holcomb,  supra  ;  Robinson  v.  Toumsend,  supra  ;  Litdefield  v. 
Crocker,  30  Maine,  192 ;  Miller  v.  Bristol,  12  Pick.,  551 ; 
People  v.  Beebe,  1  Barb.,  387  ;  Burdick  v.  Post,  •  12  Barb., 
168.)  5.  The  bill  was  not  properly  framed  for  the  purpose 
of  litigating  her  right  to  dower,  the  general  allegation 
therein  only  referring  to  some  claim  subsequent  and  subor- 
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dinate  to  the  mortgage,  and  not  to  paramount  claims.  (2 
Hoffman's  Chancery,  135 ;  Chancery  Rule,  132 ;  Holcotnb  v.  Hoi- 
comb,  supra  ;  Bank  of  Orleans  v.  Flagg,  3  Barb.  Ch.  R.,  318 ; 
Elliott  v.  Pell,  1  Paige,  269.)  6.  She  would  not  have  been 
a  proper  party  to  that  suit  as  doweress,  and  had  there  been 
any  charge  in  the  bill  as  to  her  claiming  dower,  she  could 
have  demurred  to  that  part  of  the  bill.  (2  HUliard  on  Mort- 
gages, 96,  §  78 ;  Lambert  on  Dower,  82 ;  2  Spcnce's  Eq.  Jur. 
of  Court  of  Chancery,  706 ;  Delabere  v.  Norwood,  3  Swanston, 
144 ;  Fisher  v.  Barry,  Beatty's  Ch.  R.,  139 ;  Wood  v.  Davies, 
4  Bibb.,  47 ;  Hallett  v.  Hallett,  6  Paige,  18 ;  Eagle  Fire  Co. 
v.  Lent,  6  Paige,  635 ;  Banks  v.  Walker,  3  Barb.  Ch.  R.,  438 ; 
Jones  v.  Weed,  4  Sa?idf.  Ch.  R.,  209.)  Her  right  to  dower 
could  only  be  tried' on  a  direct' proceeding  for  that  purpose, 
in  a  court  of  law,  or  by  order  of  the  chancellor  on  a  bill 
filed  by  her  claiming  dower.  (Badgley  v.  Bruce,  4  Paige*  98 ; 
Park  on  Ddwer,  329.)  7.  The  plaintiff's  claim  for  dower 
was  a  mere  chose  in  action,  and  she  was  not  compelled  to 
set  up  her  claim  in  that  suit.  (Siglar  v.  Van  Riper,  10  Wend., 
414;  Yates  v.  Paddock,  id.,  528;  Totes  v.  Fassett,  5  Demo, 
21,  29 ;  Bronson  v.  St.  Peter's  Church,  7  Legal  Observer,  361 ; 
Lawrence  v.  Miller,  2  Comst.,  248,  257 ;  Rex  v.  The  Inhabi- 
tants of  Northwecdd  Bassett,  2  Barn  if  Cress.,  T2A ;  Rexv.  Pains- 
wick,  1  Burr.,  621 ;  Bac.  Abr.,  tit.  Dower,  D.) 

/  Denio,  J.  The  real  estate,  out  of  which  dower  is  claimed 
in  this  case,  was  not  embraced  in  the  power  of  sale  con- 
ferred upon  the  executors.  The  land  had  been  sold  by  the 
testator  in  his  lifetime,  and  his  interest  at  the  time  of  his 
death  was  the  right  to  the  money  due  upon  the  contracts, 
and  was  personal  estate.  The  authority  to  sell  the  "  fast 
estate"  contained  in  the  will  has,  therefore,  no  operation 
upon  the  premises  out  of  which  dower  is  now  claimed. 
But  if  the  premises  had  been  included  in  the  power  of  sale, 
it  would  not,  according  to  the  authorities,  have  been  a  pro- 
vision in  lieu  of  dower,  notwithstanding  that  by  the  will 
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the  widow  was  entitled  to  the  income  of  the  proceeds 
during  her  life.  (French  v.  Davies,  2  Fes.,  Jr.,  572;  Bir- 
mingham v.  Kirwan,  2  Sch.  8f  Lef.,  440 ;  Wood  v.  Wood,  5 
Paige,  596;  Fuller  v.  Totes,  8  id.,  325.)  The  direction  to 
sell  in  this  class  of  cases  is  considered  to  be  limited  to  the 
interest  which  the  husband  could  control,  and  not  to  include 
the  estate  in  dower  which  was  not  his  to  dispose  of.  The 
reasoning  is  somewhat  artificial,  as  it  is  in  nearly  all  the  adju- 
dications upon  this  subject.  It  is,  however,  a  rule  of 
property,  and  should  not  be  departed  from  upon  any  notions 
we  may  entertain  of  its  abstract  propriety. 

The  devise  to  the  plaintiff,  for  life,  of  all  the  testator's 
real  and  personal  property,  would  seem,  on  a  superficial 
view,  to  be  inconsistent  with  the  right  of  .dower;  and  it 
would  be  clearly  so  if  she  was  dowable  only  of  the  lands 
of  which  her  husband  died  seized,  after  all  liens  and  incum- 
brances thereon  had  been  satisfied.  But  as  her  interest  as 
doweress  extends  to  all  the  lands  of  which  he  was  seized 
during  coverture,  and  is  not  subject  to  his  debts  nor  to  any 
liens  which  he  may  have  created  without  her  joining  in 
them,  it  is  obvious  that  such  a  provision  would,  in  many 
cases,  be  quite  illusory  as  a  compensation  for  dower.  In 
this  case  the  husband  had  sold  by  executory  contracts  a 
large  portion  of  the  land  which  he  owned  in  this  state,  and 
the  broad  gift  of  all  his  real  and  personal  estate  to  his  wife 
for  life  would,  as  to  these  lands,  only  give  her  the  balance 
of  the  purchase  money  due  on  the  contracts,  which,  for 
anything  which  appears,  may  be  less  than  the  value  of  her 
dower.  The  courts,  however,  do  not  inquire  whether  the 
testamentary  provision  is  adequate,  or  reasonably  propor- 
tionate to  the  value  of  the  dower,  for  the  widow  has  a 
right  to  receive  or  reject  it  at  her  pleasure.  Where  there 
is  no  direct  expression  of  intention  that  the  provision  shall 
be  in  lieu  of  dower,  the  question  always  is,  whether  the 
will  contains  any  provision  inconsistent  with  the  assertion 
of  a  right  to  demand  a  third  of  the  lands,  to  be  set  out  by 
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metes  and  bounds.  (1  Roper  on  Husband  and  Wife,  576.) 
The  devises  in  the  will  must  be  so  repugnant  to  the  claim 
of  dower  that  they  cannot  stand  together.  (4  Kent's  Com., 
68;  Adsit  v.  Adsit,  2  John.  Ch.  R.,  448;  Wood  v.  Wood, 
sujrra;  Fuller  v.  Yates,  supra;  Sanford  v.  Jackson,  10  Paige, 
266 ;  Btdl  v.  Church,  5  Hill,  206 ;  S.  C.  in  error,  2  Denio, 
430. )  Applying  this  test  to  the  will  under  consideration, 
there  is  no  difficulty  in  giving  the  plaintiff  the  provision 
made  for  her  in  it,  and  her  dower  also.  There  is  no  person 
who  takes  an  interest  under  the  will  during  her  lifetime, 
with  which  the  claim  of  dower  will  conflict;  and  as  to 
herself  there  is  no  incongruity  in  her  taking  one-third  of 
the  unsold  land  as  dowerese,  and  two-thirds  as  devisee. 
The  former  she  will  hold  by  a  title  paramount  to  the  mort- 
gage, and  the  other  is  subject  to  that  incumbrance.  The 
mortgagee,  it  is  true,  may  be  disappointed  in  finding  his 
lien  less  extensive  than  that  which  the  instrument  professed 
to  confer  on  him,  but  that  consequence  does  not  arise  out 
of  the  will,  but  from  an  act  not  testamentary  and  by  which 
the  wife  cannot  be  affected.  So  of  the  parties  holding  con- 
tracts. Their  interests,  though  hostile  to  her  claim  of 
dower,  are  not  given  by  the  wilfc  If  that  instrument  had 
directed  the  executrix  to  convey  to  them  a  title  which 
should  be  free  from  all  incumbrances,  it  would  present  a 
case  of  plain  repugnance,  which  would  put  the  widow  to  her 
election.  The  case  of  Bull  v.  Church,  before  referred  to,  was 
a  stronger  one  against  the  widow  than  the  present.  The 
husband's  will  gave  all  his  property,  real  and  personal,  to  his 
wife,  during  her  widowhood,  and  then  to  his  children.  She 
claimed  dower  after  her  second  marriage,  after  having  taken 
and  enjoyed  the  provision  made  by  the  will.  There  was 
the  same  apparent  incongruity  which  exists  here,  of  giving 
the  entirety  where  the  title  to  dower  would  embrace  but 
a  third,  and  the  further  one  of  the  apparent  conflict  between 
the  estates  of  the  devisees  in  remainder  and  the  right  to 
dower.    This  was,  however,  reconciled,  by  holding  that  the 
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devise  in  remainder  was  to  be  understood  as  subject  to  the 
right  of  dower.  The  judgment  having  been  affirmed  in 
the  court  of  errors,  the  case  must  be  considered  as  a  con- 
trolling one.  The  precise  question  now  presented  is  dis- 
cussed by  an  able  elementary  writer,  whose  conclusions 
seem  to  me  to  embody  the  fair  result  of  the  cases.  He 
teraarks,  that  the  adjudged  cases  "say  nothing  as  to  the 
question  whether,  when  the  whole  of  the  lands  are  devised 
to  the  widow,  she  may  take  two-thirds  of  them  as  a  pur- 
chaser under  the  will,  and  the  remaining  one-third  under 
her  title  to  dower.  The  principle,  however,  upon  which 
the  cases  last  mentioned  and  referred  to  were  decided, 
appears  equally  to  apply  to  this  subject.  There  is  no  more 
inconsistency  between  the  widow's  right  to  dower  in  the 
lands  devised  to  her  and  her  interest  in  them  under  the 
devise  than  in  the  above  cases.  The  husband  might  intend 
that  she  should  take  no  other  interest  in  the  lands  bequeathed 
to  her  than  under  his  will,  or  he  might  mean  to  pass  to  her 
his  interest  subject  to  her  title  to  dower.  His  intention  is 
dubious ;  which  is  not  rendered  more  clear  from  any  incon- 
sistency between  the  concurrent  enjoyment  of  her  two 
rights,  the  one  under  the  will  and  the  other  by  the  provi- 
sion of  the  law.  For  want,  therefore,  of  this  clear  impli- 
cation of  intention  from  the  contents  of  the  will  that  the 
testator  intended  what  he  had  given  to  his  widow  should 
be  held  and  enjoyed  under  his  will  and  by  no  other  title,  it 
would  seem  that  she  may  in  general  elect  to  take  the  lands 
devised  to  her  both  under  the  will  and  her  title  to  endow- 
ment. This  may  be  of  great  advantage  to  her  where  her 
husband  dies  in  embarrassed  circumstances,  for,  as  to  one- 
third  of  the  estate,  she  would  enjoy  it  under  a  paramount 
title  free  from  his  incumbrances  during  the  marriage  ;  and 
for  the  other  two-thirds  she  would  be  liable  to  contribute 
with  the  owners  of  the  remainder  of  the  lands  in  discharge 
of  the  incumbrances."  ( 1  Roper  on  Husband  and  Wife,  682.) 
Sel.—  Vol.  V.  65 
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I  think  the  plaintiff  was  not  bound  to  elect  between  the 
testamentary  provision  and  the  right  to  dower. 

It  is  conceded  by  the  defendant's  counsel  that  a  foreclosure 
suit  is  not  an  appropriate  proceeding  in  which  to  litigate  the 
rights  of  a  party  claiming  title  to  the  mortgaged  premises  in 
hostility  to  the  mortgagor.  This  court  has  recently  deter- 
mined that  where  a  party  setting  up  such  a  claim  is  made  a 
defendant  in  a  bill  to  foreclose  a  mortgage,  the  decree  will 
be  held  erroneous,  and  will  be  reversed,  though  made  after 
a  hearing  upon  pleadings  and  proofs.  ( Corning  v.  Smithy  2 
Seld.,  82.)  '  But  all  claimants  whose  title  is  derived  from  the 
mortgagor  subsequent  to  the  mortgage  are  not  only  proper 
but  necessary  parties.  It  follows  that  a  party  claiming  dower 
by  a  title  paramount  to  the  mortgage,  cannot  be  brought 
into  court  in  such  a  suit  to  contest  the  validity  of  her  d^ower; 
but  if  she  signed  the  mortgage,  or  if  it  was  executed  prior 
to  the  marriage,  she  must,  like  any  other  party  having  a 
claim  upon  the  equity  of  redemption,  be  made  a  party  to 
the  bill  of  foreclosure.  The  plaintiff  was  married  to  the 
mortgagor  long  before  the  execution  of  the  mortgage, 
and  she  did  not  join  in  it.  But  it  is  argued  that  the  owner 
of  the  mortgage  had  a  right  to  allege  that  her  title  was  not 
paramount,  but  subject  to  the  mortgage,  that  she  was  mar- 
ried after  it  was  executed,  or  signed  and  acknowledged  it,  or 
the  like ;  that  the  bill  which  was  filed  against  her,  properly 
construed,  in  connection  with  the  rule  of  the  court  on  the 
subject  of  foreclosure  bills,  does  so  allege  in  effect ;  and  as 
she  has  suffered  it  to  be  taken  as  confessed,  the  decree  and 
the  sale  under  it  has  extinguished  her  title.  It  is  argued 
that  inasmuch  as  the  rule  forbids  the  complainant  to  set  out 
the  rights  and  interests  of  the  defendants  who  hold  under  the 
mortgagor  subsequent  to  the  mortgage,  and  prescribes  the 
general  form  of  averment,  in  respect  to  all  such  parties, 
which  is  contained  in  this  bill,  it  should  be  taken  to  embrace 
everything  which  it  would  have  been  necessary  to  allege  in 
such  a  bill  prior  to  the  rule,  and  that  thus  the  plaintiff  in 
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this  suit  was  called  upon  to  assert  the  claim  which  she  now 
sets  up  as  a  widow  entitled  to  dower  against  the  mortgage. 
The  terms  of  the  132d  rule  of  the  late  court  of  chancery, 
which  is  the  one  referred  to,  do  not,  I  think,  sustain  this 
argument.  It  provides  that  "  In  a  bill  for  the  foreclosure  or 
satisfaction  of  a  mortgage,  it  shall  not  be  necessary,  or 
allowable,  to  set  out  at  length  the  rights  and  interests  of 
the  several  defendants  who  are  purchasers  of,  or  who  have 
liens  on,  the  equity  of  redemption  in  the  mortgaged  premises 
subsequent  to  the  registry  or  recording  of  the  complainant's 
mortgage,  and  who  claim  iw  right  in  opposition  thereto." 
It  then  goes  on  to  prescribe  the  form  of  an  averment  in  such 
cases,  which  was  literally  followed  in  the  bill  under  exami- 
nation. It  does  not  appear  that  the  plaintiff  in  this  suit  ever 
conceded  the  priority  of  the  mortgage,  or  made  any  claim 
of  her  right  of  dower  inconsistent  with  the  one  now  set  up ; 
or  that  the  complainant  in  the  foreclosure  suit  ever  supposed 
that  she  had  a  dower  right  in  the  equity  of  redemption  alone. 
On  the  contrary,  the  averment  referred  to  is  followed  by  the 
allegation  that  the  complainant  is  not  informed  what  par- 
ticular interest  the  defendants  who  are  charged  in  it  claim. 
This  is  not,  therefore,  a  case  within  the  rule.  The  plaintiff 
in  this  action  was  not  a  person  who  claimed  no  right  in 
opposition  to  the  mortgage.  In  the  special  case  of  a  title  to 
mortgaged  premises,  and  a  bona  fide  controversy  as  to  priority 
between  it  and  the  mortgage,  the  complainant  in  the  fore- 
closure bill  must  state  the  facts  upon  which  the  question 
arises,  as  he  insists  they  exist,  according  to  the  rules  of  equity 
pleading  which  prevailed  antecedently  to  the  rule  referred  to. 
If  he  omit  to  do  this,  it  will  be  under  the  pain  of  'feeing 
obliged  to  show,  when  the  decree  is  relied  upon  collaterally, 
that  the  title  alleged  to  be  foreclosed  was  in  fact  subordinate 
to  the  mortgage.  The  statute  declaring  the  effect  of  a  fore- 
closure in  chaticery  provides  that  the  deed  to  be  executed 
by  the  master  "  shall  vest  in  the  purchaser  the  same  estate 
(and  no  other  or  greater)  that  would  have  vested  in  the  mort 
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gagee,  if  the  equity  of  redemption  had  been  foreclosed,  and 
such  deeds  shall  be  as.  valid  as  if  the  same  were  executed  by 
the  mortgagor  and  mortgagee,  and  shall  be  an  entire  bar 
against  each  of  them  and  against  all  parties  to  the  suit  in 
which  such  sale  was  made,  and  against  their  heirs  respec- 
tively, and  all  claiming  under  such  heirs.'9  (2  jB.  &,  192, 
§  158.)  Taking  all  the  expressions  of  the  section  together, 
it  is  obvious  that  the  "  entire  bar"  which  is  spoken  of  refers 
to  rights  and  interests  in  the  equity  of  redemption,  and  does 
not  embrace  interests  which  are  paramount  to  the  title  of 
both  mortgagor  and  mortgagee.  Such  interests  would  be 
other  and  greater  than  would  have  vested  in  the  mortgagee 
if  the  equity  of  redemption  had  been  foreclosed.  It  is  not 
intended  to  decide  that  if  a  party  claiming  a  title  prior  to 
the  mortgage  should  be  made  a  defendant  and  should  answer 
and  litigate  the  question,  and  should  have  a  decree  against 
him,  it  would  not  conclude  him  in  a  collateral  action.  In 
this  case  the  title  of  the  present  plaintiff  as  doweress  is 
not  alluded  to  in  the  bill.  She  is  only  spoken  of  as  the 
wife  of  the  mortgagor  incidentally,  in  repeating  the  lan- 
guage of  the  will,  where  the  testator,  calling  her  his  wife, 
bequeaths  to  her  his  property  and  makes  her  his  execu- 
trix. As  a  devisee  of  the  mortgaged  premises  and  an 
executrix  of  the  mortgagor,  the  plaintiff  was  a  necessary 
party  to  the  bill ;  but  in  her  character  of  his  widow,  entitled 
to  dbwer  by  virtue  of  her  coverture  before  the  mortgage  was 
given,  she  had  nothing  to  do  with  the  foreclosure.  Having 
no  defence  to  make  as  to  her  interest  as  devisee  of  the  equity 
of  redemption,  and  being  unable  to  resist  the  claim  to  a 
decree  against  her  for  any  ultimate  deficiency,  she  had  no 
motive  for  answering  the  bill.  It  made  no  claim  and  prayed 
for  no  relief  which  she  could  defend  against.  She  therefore 
lost  nothing  in  suffering  it  to  be  taken  as  confessed,  and  it 
presents  no  impediment  to  the  recovery  of  her  dower. 
The  judgment  of  the  supreme  court  should  be  affirmed. 
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Edwards,  J,  The  mortgage  executed  by  George  Lewis, 
the  late  husband  of  the  plaintiff,  was  of  all  bis  right,  title 
and  interest,  of,  in  and  to  the  premises  in  which  she  now 
claims  her  right  of  dower.  The  plaintiff  did  not  join  in 
the  execution  of  the  mortgage,  and,  of  course,  her  dower 
right,  as  such,  could  not  be  cut  off  by  the  decree  of  fore- 
closure. But  it  is  contended  that  at  the  time  of  the  foreclo- 
sure and  sale  of  the  mortgaged  premises,  the  right  of  dower 
of  the  plaintiff  was  barred  by  a  devise  to  her  contained  in 
the  last  will  and  testament  of  her  husband ;  not  by  any 
express  provision  to  that  effect,  but  by  implication.  In  the 
case  of  Adsit  v.  Adsit  (2  John.  Ch.  R.,  448),  Chancellor 
Kent,  after  an  elaborate  review  of  all  the  authorities,  lays 
down  the  rule,  that  in  order  to  warrant  the  implication,  from 
the  provisions  of  the  will,  that  the  testator  intended  a  devise 
or  legacy  to  be  in  lieu  of  dower,  the  claim  of  dower  must 
be  inconsistent  with  the  will,  and  repugnant  to  its  disposi- 
tions, or  some  of  them.  In  the  case  of  Sanford  v.  Jackson 
(10  Paiges  266),  Chancellor  Walworth  says,  -that  to  bar 
the  wife  of  her  dower  by  implication,  the  provisions  of  the 
will  or  some  of  them  must  be  absolutely  inconsistent  with 
her  claim  of  dower,  so  that  the  intention  of  the  testator 
will  be  defeated  as  to  some  part  of  the  property  devised  or 
bequeathed  to  others,  if  she  takes  dower  as  well  as  the  pro- 
vision made  for  her  in  the  will.  The  rule,  as  laid  down  in 
these  two  cases,  though  somewhat  differently  expressed,  is 
the  same  in  substance  in  each,  and  is  unquestionably  sus- 
tained by  the  authorities.  If,  then,  we  apply  this  rule  to 
the  present  case,  the  question  arises,  how  is  the  claim  of 
dower  of  the  plaintiff  inconsistent  with  any  of  the  pro- 
visions contained  in  the  will  of  the  testator  ?  If  she  takes 
a  life  estate  in  one-third  of  the  real  estate  of  which  the 
testator  died  siezed,  by  way  of  dower,  and  in  the  other 
two-thirds  by  way  of  devise,  she  will  have  the  whole  of  the 
real  estate  for  life,  as  much  as  if  she  took  the  whole  as 
devisee.     The  intention  of  the  testator  as  te  the  estate 
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which  she  should  have  will  be  fully  carried  out,  and  it  will 
not  be  defeated  as  to  any  other  disposition  which  he  has 
made  of  his  property.  The  will  gives  the  real  estate,  and 
the  proceeds  thereof,  in  case  of  sale,  to  the  wife  during  her 
life,  and,  after  her  death,  to  her  two  nephews  and  the 
brother-in-law  of  the  testator.  It  will  not  be  pretended 
that  this  last  provision  will  be  defeated  by  sustaining  the 
plaintiff's  claim.  In  the  case  of  Sandford  v.  Jackson  (supra), 
the  testator  devised  and  bequeathed  all  his  property,  real 
and  personal,  to  his  wife  and  to  two  other  persons,  to  be 
kept  for  her  use  and  support  as  long  as  she  should  continue 
his  widow,  and  until  his  youngest  child  should  become  of 
age,  and  then  directed  that  all  his  property  should  be  equally 
divided  amongst  his  children.  The  wife  survived  the  testa* 
tor,  and  afterwards  married  again ;  and  the  question  arose 
whether  her  acceptance  of  the  devise  was  a  bar  to  her 
claim  of  dower  in  the  testator's  real  estate  after  his  youngest 
child,  arrived  at  the  age  of  twenty-one  years.  Upon  this 
state  of  facts  the  chancellor  sustained  the  wife's  claim,  and 
in  giving  his  opinion  said,  that  no  question  of  conflicting 
claims  could  arise  until  the  children  became  of  age,  and 
that,  until  then,  it  was  wholly  immaterial  whether  the  wife 
took  the  whole  real  estate  under  the  will,  discharged  of 
dower,  or  took  two-thirds  under  the  devise,  and  the  residue 
under  her  common  law  right  of  dower.  But,  in  the  case 
before  us,  no  question  of  conflicting  claims  can  arise  at  any 
time,  no  matter  whether  the  wife  claims  the  whole  as  devisee, 
or  a  part  by  way  of  devise  and  a  part  by  way  of  dower. 
Neither  is  there  anything  in  the  provision  authorizing 
the  executors  to  sell  the  real  estate  which  is  inconsistent 
with  the  plaintiff's  claim.  It  simply  gives  a  power  to  the 
executors,  to  be  exercised,  if  necessary,  for  the  purpose  of 
enabling  them  to  carry  out  more  effectually  the  intention 
of  the  testator,  that  the  plaintiff  should  have  the  benefit  of 
the  real  estate  during  her  life ;  and  this  she  would  have 
equally  whether  the  executors  should  have  the  power  to 
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sell  the  whole  of  the  real  estate,  including  her  dower  right, 
for  her  benefit,  or  whether  they  should  only  have  the  power 
to  sell  the  real  estate  subject  to  her  right  of  dower,  and  she 
should  have  the  power  to  sell  her  dower  interest. 

The  next  question  which  arises  is,  whether  the  decree  in 
the  foreclosure  suit  is  such  an  adjudication,  as  to  the 
plaintiff's  right  of  dower,  as  to  bar  her  from  claiming  it  in 
this  suit.  It  will  be  observed  that  the  bill  of  complaint 
in  the  foreclosure  suit  made  no  allusion  to  the  claim  of 
dower.  It  stated  the  substance  of  the  will  of  the  mort- 
gagor, and  then  alleged  generally  that  the  plaintiff  and  the 
other  devisees  in  the  will  had,  or  claimed  to  have,  some 
interest  in  the  mortgaged  premises  as  subsequent  purchasers 
or  incumbrancers,  or  otherwise.  In  the  case  of  The  Eagle 
Fire  Co.  v.  Lent  (6  Paige,  635),  it  is  said  that  the  mortgagee 
has  no  right  to  make  one  who  claims  adversely  to  the 
title  of  the  mortgagor  and  prior  to  his  mortgage,  a  party 
defendant  in  a  foreclosure  suit,  for  the  purpose  of  trying 
the  validity  of  his  adverse  claim  of  title.  And  the  person 
who  filed  the  bill  in  the  suit  brought  for  the  foreclosure 
of  the  mortgage  executed  by  the  testator,  acting  in  the 
spirit  of  this  rule,  whether  intentionally  or  not,  has  omitted 
to  allege  that  any  claim  of  dower  was  set  up  by  the  pre- 
sent plaintiff,  or  that  any  such  claim  had  been  barred  by 
her  non-election  of  dower.  The  plaintiff,  however,  was 
made  a  party  to  that  suit  for  all  the  purposes  for  which  She 
could  be,  and  that  was  to  cut  off  her  claim  to  the  equity 
of  redemption  as  one  of  the  devisees  of  the  testator,  and 
to  that  extent  she  is  barred.  But  it  is  said  that  even  if  she 
was  not  made  a  party  to  the  foreclosure  suit  in  such  a 
way  as  to  cut*  off  her  claim  of  dower  by  virtue  of  the 
general  allegation  that  she  and  the  other  devisees  claimed 
as  subsequent  purchasers  or  incumbrancers,  yet  she  was 
made  such  party,  by  virtue  of  the  allegation  that  she 
claimed  in  those  capacities  or  otherwise.  This  is  an  alle- 
gation which  was  made  under  one  of  the  existing  rules 
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of  the  court  of  chancery,  and  applied,  as  the  rule  intended 
that  it  should,  to  persons  who  had  some  claim  which  arose 
subsequent  to  the  execution  of  the  mortgage,  and  to  no 
others.  The  word  otherwise,  according  to  the  rtde  of 
construction  adopted  in  all  analogous  cases,  means  in  some 
other  like  cayacity,  and  does  not  embrace  a  claim  like  that 
which  is  set  up  in  this  base.  The  conclusion  then  to  which 
I  have  arrived  is,  that  the  question  of  the  plaintiff's  right 
of  dower  was  neither  raised  nor  decided,  nor  was  it  the 
proper  subject  of  adjudication  in  the  foreclosure  suit ;  and 
that  the  provision  of  the  statute  which  declares  that  the 
master's  deed  shall  be  a  bar  to  all  parties  to  the  suit  in 
which  the  decree  of  foreclosure  and  sale  is  made  (2  JR.  &, 
192,  §  158),  does  not  cut  off  a  right  in  reference  to  which 
a  person  neither  is  nor  can  be  properly  made  a  party  to  the 
suit,  although  he  may  have  been  properly  made  such  party, 
and  may  be  barred,  in  reference  to  some  other  interest. 
I  think  that  the  judgment  should  be  affirmed. 

,  ,  The  whole  court  concurring, 

Judgment  affirmed. 


Staples  against  Gould* 

Where  a  broker  sells  for  bis  principal  shares  of  a  certain  stock,  wbich  neither 
owns  at  the  time  of  sole,  deliverable,  at  the  option  of  the  principal,  in 
thirty  days,  and  the  broker  within  that  time,  and  without  the  assent  of  his 
principal,  delivers  the  stock  at  a  loss,  he  does  so  at  his  peril ;  and  money 
deposited  with  him  to  meet  any  difference  against  the  principal  on  the  coo- 
tract  at  the  end  of  the  thirty  days  might,  if  the  difference  at  that  time 
would  have  been  in  his  favor,  be  recovered  back  by  the  principal,  bat  for 
the  statute  against  stock-jobbing. 

Such  transaction,  however,  being  illegal  by  the  statute  referred  to  ( 1  R.  &, 
710,  §  6 ),  no  action  can  be  maintained  upon  it  by  either  party ;  and  the  8th 
3eetion  of  that  act  does  not  authorize  an  action  to  recover  back  the  sum  so 
deposited. 
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On  the  35th  of  January,  1851,  the  plaintiff  employed 
the  defendant,  a  broker,  to  sell  for  him  two  hundred  shares 
of  Canton  Company  stock,  at  $66  per  share,  deliverable,  at 
the  plaintiff's  option,  at  any  time  within  thirty  days  from 
that  date.  At  the  same  time  he  deposited  with  the  defen- 
dant the  sum  of  $750  "for  the  purpose  of  protecting  the 
defeodant  against  loss  or  damage  in  the  business  of  such 
agency,"  with  the  understanding  between  the  parties  that 
the  defendant  should  retain  so  much  thereof  as  should  be 
necessary  to  indemnify  him  for  any  loss  he  might  sustain 
by  reason  of  such  sale*  In  pursuance  of  his  employment 
the  defendant  on  the  same  day  made  contracts  for  the 
sale  to  two  firms  of  one  hundred  shares  each,  upon  the 
terms  specified  in  his  agreement  with  the  plaintiff.  The 
contracts  were  made  in  the  name  of  the  defendant,  with- 
out his  disclosing  to  the  purchasers  that  the  plaintiff  was 
his  principal.  The  defendant  did  not  at  the  time  he  made 
the  contracts  of  sale  own  any  of  the  stock  in  question, 
nor  did  the  plaintiff  on  that  day  or  at  any  time  within 
the  thirty  days  succeeding. 

On  the  twentieth  of  January  the  defendant  delivered  to 
each  of  the  purchasers  the  one  hundred  shares  of  stock 
contracted  to  be  sold  to  them.  There  was  no  evidence 
tending  to  show  assent  to  or  knowledge  of  this  delivery 
on  the  part  of  the  plaintiff.  On  the  morning  of  the 
twentieth  the  stock  sold  at  $80  per  share,  and  at  the 
close  of  the  day  at  $85.  At  the  expiration  of  the  thirty 
days  the  stock  was  below  $66  per  share,  and  had  fluctu- 
ated much  within  that  time. 

This  action  was  brought  in  the  superior  court  of  Ne^- 
York  to  recover  back  the  $750  deposited,  and  was  tried 
before  Mr.  Justice  Oakley  and  a  jury  in  December, 
1851.  A  verdict  was  directed  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  at  general  term.  The  court 
ordered  the  verdict  set  aside  and  a  judgment  of  nonsuit 

Sel.— Vol.  V.  66 


522  CASES  IN  THE  COURT  OF  APPEALS. 

Staples  against  Gould. 

entered.    (5*  Sand/.,  411.)     The  plaintiff  appealed  to  this 
court. 

S.  Beardsley  for  the  appellant 

J.  Larocque  for  the  respondent. 

Johnson,  J.  If  there  were  no  question  of  illegality  in 
the  case,  it  is  quite  clear  that  the  plaintiff  would  be  entitled 
to  recover  the  money  which  he  deposited  with  the  defendant. 
The  loss  which  the  defendant  incurred  by  the  delivery,  on 
the  20th  of  January,  of  the  two  hundred  shares  of  Canton 
stock  to  the  persons  with  whom  he  had,  on  the  15th  of 
January,  contracted  on  the  plaintiff's  behalf  ,to  deliver  it  at 
any  time  within  thirty  days  from  the  making  of  the  bargain, 
at  the  plaintiff  's  election,  was  incurred  solely  by  his  unau- 
thorized act  in  making  that  delivery.  At  the  expiration  of 
the  time  for  delivery  limited  by  the  contract  the  price  of 
the  stock  had  fallen,  so  that  by  the  performance  of  the  con- 
tract at  that  time  the  plaintiff  would  have  been  a  gainer 
instead  of  a  loser,  and  no  resort  to  the  fund  deposited  in  the 
defendant's  hands  to  indemnify  him  would  have  been  neces- 
sary. 

The  defendant,  however,  insists  that  the  contract  which 
he  as  a  broker  entered  into  on  the  plaintiff's  behalf  was 
illegal,  the  plaintiff  at  the  time  of  making  the  contract  not 
having  been  in  the  actual  possession  of  the  stock  sold,  or 
otherwise  entitled  in  his  own  right  to  sell  the  said  stock,  or 
authorized  to  sell  the  same  by  any  person  so  entitled.  That 
the  plaintiff  was  not  so  entitled  or  authorized  at  the  time 
of  making  the  contract  is  clear  upon  the  face  of  the  case, 
and  is  not  controverted  on  either  side ;  and  the  statute  as 
clearly  declares  that  the  contract  for  the  sale  of  the  stock 
was  absolutely  void.  ( 1  R.  5.,  730,  $,6. ) 

The  money  must  be  taken  upon  the  admissions  in  the 
pleadings  to  have  been  placed  m  the  defendant's  hands  by 
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way  of  inducement  to  and  in  furtherance  of  his  engagement 
with  the  plaintiff  to  enter  into  the  contracts  for  the  sale  of 
the  stock  on  the  plaintiff's  account.  As  such  contracts  for 
the  sale  of  stock  are  forbidden  by  the  statute  before  referred 
to,  this  deposit  was  made  for  an  unlawful  purpose,  and  upon 
common  law  principles,  the  plaintiff  and  defendant  being  in 
fart  delicto,  no  action  can#  be  maintained  by  either  party 
against  the  other. 

The  question  then  remains,  whether  this  deposit  comes 
within  the  provisions  of  the  8th  section  of  the  same  title 
(1  R.  &,  710,  §8),  which  in  certain  cases  gives  an  action 
to  recover  back  money  paid  or  property  delivered.  The 
language  of  the  section  is :  "  Every  person  who  shall  pay 
or  deliver  any  money,  goods  or  thing  in  action,  by  way  of 
premium .  or  difference,  in  pursuance  of  any  contract  or 
wager  in  the  two  last  sections  declared  void,  and  his  per- 
sonal representatives,  may  recover  such  money,  goods  or 
other  thing  in  action,  of  and  from  the  party  receiving  the 
same,  and  his  personal  representatives."  Although  this  sec- 
tion makes  illegal  in  terms  all  payments  made  in  contraven- 
tion of  its  provisions,  and  consequently  all  contracts,  loans 
or  advances  made  in  furtherance  of  any  such  illegal  pay- 
ments, it  by  no  means  follows  that  in  the  last  class  of  cases 
a  right  of  action  is  given  to  recover  back  that  which  has 
been  so  loaned  or  advanced.  The  general  rule  of  the  com 
mon  law  is,  that  an  action  cannot  be  maintained,  and  it  is 
only  authorized  in  the  precise  case  which  the  statute  creating 
the  exception  to  the  common  law  rule  provides  for.  For 
instance,  it  is  illegal  for  A  to  pay  to  B  a  premium  or  differ- 
ence upon  an  unlawful  stock  contract ;  and  if  paid,  A  may 
recover  it  back.  But  if  a  third  person  loan  money  to  A  to 
be  applied  to  such  an  illegal  payment,  the  case  is  not  within 
the  terms  of  the  law ;  and  the  same  views  of  public  policy 
which  led  to  the  enactment  of  the  law  that  A  might  recover 
back  the  money  paid  from  B,  would  dictate  that  a  tliird 
person  advancing  money  to  A,  to  be  applied  to  such  an 
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illegal  payment,  should  not  be  allowed  to  recover  it  back 
from  A.  In  the  first  case,  the  illegal  dealing  is  discouraged 
by  rendering  even  a  payment  in  pursuance  of  it  ineffectual. 
In  the  last  case,  third  persons  are  discouraged  from  facili- 
tating such  dealings,  by  taking  away  their  legal  right  to  get 
back  the  money  loaned  or  advanced  for  such  illegal  purpose. 
So  to  construe  the  law  as  to  enable  a  recovery  to  be  had 
upon  such  a  loan,  would  greatly  facilitate  and  encourage  the 
very  dealing  which  it  was  the  object  of  the  statute  to  prevent. 
The  6th  section  makes  void  a  contract  for  the  sale  or  transfer 
of  Btock  between  the  buyer  and  seller ;  those  are  the  two 
parties,  and  the  only  parties,  to  whom  the  terms  of  the 
statute  are  applicable.  The  dealing  between  them  is  what 
the  statute  forbids.  The  contract  between  the  seller  and 
his  broker  is  not  void  because  the  statute  in  terms  forbids  it, 
but  because  it  is  a  contract  in  furtherance  of  a  sort  of 
dealing  which  the  statute  law  has  declared  illegal,  and,  there- 
fore, illegal  upon  common  law  principles.  So  I  think  the 
8th  section  was  intended  to  operate  upon  the  same  parties 
who  are  within  the  contemplation  of  the  6th  section.  The 
purchaser  or  seller  who  has  paid  or  delivered  any  money,  &c, 
in  pursuance  of  such  an  illegal  contract,  may  recover  it  back 
from  the  purchaser  or  seller  who  has  received  it.  The  evil 
was,  that  notwithstanding  the  contracts  of  sale  were  illegal, 
the  parties  would  pay  differences  in  pursuance  of  them,  and 
the  remedy  is,  that  such  payments  are  made  ineffectual,  by 
authorizing  the  party  who  has  made  the  payment  to  recover 
it  back.  I  think,  therefore,  that  the  plaintiff's  case  does  not 
come  within  the  provisions  of  the  8th  section.  What  was 
said  by  the  chancellor. in  Cham  v.  Stebbins  (6  Paige,  124), 
if  it  is  to  be  regarded  as  founded  upon  his  view  of  the  con- 
struction of  this  section,  was,  I  think,  too  little  considered, 
and  is  undoubtedly  to  be  accounted  for  by  the  fact  that  it 
was  in  no  way  material  to  the  decision,  wlrch  was  put  upon 
the  express  ground  that  the  case  did  not  present  the  point 
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upon  which  he  cursorily  expressed  his  views.    I  am  of 
opinion  that  the  judgment  should  be  affirmed. 

The  whole  court  concurred. 

Judgment  affirmed. 


Holmes  against  Holmes. 


Evidence  of  the  waiver  of  a  tender  by  the  opposite  party  Is  competent,  and 
sufficient,  to  support  the  averment  of  a  tender. 

This  action  was  commenced  in  the  supreme  court  in  July, 
1850.  The  complaint  sets  out  an  agreement  under  seal, 
made  January  10,  1850,  by  which  the  defendant  covenanted 
to  sell  the  plaintiff  his  farm  for  $70  per  acre ;  and  that  he 
would  "  on  the  first  day  of  May  next,  at  the  county  clerk's 
office  in  the  town  of  Poughkeepsie,  between  the  hours  of 
eight  o'clock  A.  M.  and  six  P.  M.,"  on  receiving  from  the 
plaintiff  the  sum  of  $70  per  acre,  $6000  of  the  price  in  a 
bond  and  mortgage  and  the  residue  in  cash,  execute  a 
proper  conveyance  for  conveying  and  assuring  the  land 
mentioned  to  the  plaintiff,  free  of  all  incumbrances  and 
with  full  covenants.  The  agreement  contained  also  a  cove- 
nant by  which  the  two  parties  mutually  bound  themselves 
in  the  sum  of  $1000,  which  they  consented  to  fix  and 
liquidate  as  the  amount  of  damages  to  be  paid  by  the  failing 
party  for  his  non-performance.  The  complaint  then  avers 
that  the  plaintiff  on  the  day  mentioned  "  was  ready  and 
desirous  to  fulfill  the  said  agreement  in  all  things  on  his 
part;  that  he  attended  at  the  hour  and  place  in  said  agree- 
ment mentioned,  and  offered  and  tendered  to  the  said 
defendant  the  payments  in  and  by  the  agreement  specified, 
by  a  bond  and  mortgage  as  mentioned  therein  of  $60009 
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and  the  residue  in  cash ;"  that  the  defendant  did  not  per- 
form on  his  part,  and  did  not  and  could  not  convey  a  good 
title;  and  demands  judgment  for  the  $1000  damages  fixed 
in  the  agreement. 

All  these  allegations,  except  the  execution  of  the  agree- 
ment, are  put  in  issue  by  the  answer  specifically.  Upon 
the  trial  before  Mr.  Justice  Barculo,  without  a  jury,  at 
the  Dutchess  circuit,  in  March,  1851,  it  was  proved  that 
the  parties  were  both,  on  the  day  appointed,  at  the  clerk's 
office ;  that  the  defendant  said  he  was  unable  to  convey  the 
land  free  from  incumbrances ;  that  the  plaintiff  said  he  was 
ready  to  perform  on  his  part,  and  offered  the  mortgage 
prepared  by  him  to  the  defendant ;  that  his  counsel  then 
said  he  had  the  money  ready,  and  asked  if  it  would  be 
necessary  to  get  specie,  which,  it  was  said,  could  be  pro- 
cured from  the  bank ;  to  which  the  defendant's  counsel 
replied,  in  his  presence,  that  he  supposed  not.  No  objec- 
tion was  made  to  the  bond  and  mortgage  prepared  and 
offered  by  the  plaintiff.  This  testimony  was  objected  to 
upon  the  ground  that  it  tended  to  prove  a  waiver,  which 
was  not  pleaded,  instead  of  a  tender,  upon  which  issue  had 
been  taken.  The  objection  was  overruled  and  the  defen- 
dant excepted.  Judgment  was  rendered  for  the  plaintiff 
for  the  whole  amount  claimed,  which  was  affirmed  at  gene- 
ral term.  ( 12  Barb.,  137.)  The  defendant  appealed  to  this 
court. 

N.  Hilly  Jr.,  for  the  appellant.    ' 

James  Emott  for  the  respondent. 

Gardiner,  Ch.  J.,  delivered  the  opinion  of  the  court. 

The  exception  taken,  it  will  be  perceived,  presents  a 
mere  question  of  pleading.  It  virtually  admits  that  the 
evidence  was  such  as  to  authorize  the  presumption  that  the 
formalities  of  a  legal  tender  were  dispensed  with  by  the 
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assent  of  the  parties,  but  it  insists  that  this  evidence  was 
inadmissible  under  the  complaint,  which  in  terms  avers  a 
tender  in  fact. 

The  covenants  between  these  parties,  it  is  to  be 
observed,  were  dependent.  The  plaintiff,  who  was  the 
purchaser,  bound  himself  among  other  things  to  pay  the 
sum  specified  in  the  agreement  to  the  defendant,  at  the  day 
and  place  therein  mentioned,  and  was  then  to  receive  a 
deed  which  should  convey  a  perfect  title  to  the  premises. 
He  did  not  covenant  that  he  would  make  a  tender.  This 
was  no  part  of  the  stipulation  between  the  parties,  but  a 
substitute  for  the  payment  of  th£  money  allowed  by  law, 
provided  a  literal  performance  of  his  contract  was  prevented 
by  the  act  or  omission  of  the  vendor.  The  averment  of  the 
tender  was  simply  an  affirmation,  as  Mr.  Greenleaf  remarks, 
that  the  plaintiff  had  done  all  that  was  in  his  power  to  do 
towards  the  fulfillment  of  his  obligation.  This  averment, 
it  is  conceived,  would  be  substantially  established  by  proof 
that  the  other  party  had  prevented  or  dispensed  with  some 
of  the  legal  requisites  of  a  formal  tender ;  in  other  words, 
that  he  had  consented  that  notwithstanding  the  omission 
of  certain  formalities,  what  had  been  done  was  all  that  the 
debtor  could  do  towards  the  performance  of  his  contract. 
If,  in  this  case,  the  debtor  had  been  forcibly  prevented  from 
producing  the  money,  it  would  have  been  equally  true  that 
he  had  done  all  in  his  power  towards  the  fulfillment  of  his 
obligation,  as  though  he  counted  out  the  coin  in  the  presence 
of  his  creditor.  So,  if  the  creditor  had  agreed  that  notwith- 
standing the  non-production  of  the  money  the  transaction 
should,  as  between  them,  be*  treated  as  a  tender.  His  acts 
and  his  agreement  in  the  cases  supposed  would  both  be  evi- 
dence to  support  the  averment,  and  would  substantially 
maintain  the  issue  on  the  part  of  the  plaintiff.  (2  Greenl. 
Ev.>  %  603,  and  cases.)  Now  the  waiver  found  in  this  case 
is  nothing  but  the  consent  of  the  vendor,  acted  upon  by  the 
vendee,  that  the  money  should  be  considered  as  coin  exhi- 
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bited  to  the  creditor,  so  far  as  those  circumstances  affected 
the  rights  of  the  parties.  Thus  in  Thomas  v.  Evans  (10  East, 
101),  it  was  said,  in  reference  to  a  plea  of  tender,  that  "  the 
actual  production  of  the  money  due  in  moneys  numbered  was 
not  necessary,  if,  the  debtor  having  it  ready  to  produce  and 
offering  to  pay  it,  the  creditor  dispense  with  the  production 
of  it  at  the  time,  or  do  any  other  act  equivalent  to  that" 
So  if  the  tender  is  made  in  bank  notes  or  a  bank  cheek,  if 
the  want  of  its  being  in  coin  is  waived.  (2  Qreenl.  Ev.,  §  662, 
and  cases.)  In  Harding  v.  Davies  (2  Carr.  Sf  Payne,  77)  the 
proof  in  support  of  a  plea  of  tender,  and  which  was  held 
to  maintain  it,  showed  merely  that  the  defendant  expressed 
a  willingness  to  pay,  and  that  another  person  proposed  to 
go  up  stairs  for  the  money,  to  which  the  plaintiff  replied 
that  he  could  not  take  it.  This,  it  is  true,  was  at  nisi  prists, 
but  it  shows  the  understanding  of  the  court  and  counsel 
that  the  plea  authorized  the  evidence,  whatever  might  be. 
thought  of  its  sufficiency  as  a  waiver.  In  Douglas  v.  Pat- 
rick (3  Term  R.,  683),  under  a  similar  plea  it  was  held  that 
it  was  no  objection  to  the  tender  that  the  money  was  not 
actually  produced,  because  what  was  said  by  one  of  the 
plaintiffs  superseded  the  necessity  of  it. 

It  has  been  remarked  that  a  tender  is  an  act  in  pais  and 
no  part  of  the  contract.  This  constitutes  the  distinction 
between  Baldwin  v.  Mum  (2  Wend.,  399),  and  the  cases  there 
referred  to  by  Judge  Sutherland,  and  the  one  before  us* 
Where  the  agreement  is  changed  it  must  be  counted  on 
as  modified,  for  the  obvious  reason  that  it  is  the  only  one 
subsisting  between  the  parties.  Hence,  where  the  contract 
was  to  erect  a  mill  at  a  particular  time  and  place,  and  the 
plaintiff  averred  performance,  it  was  determined  that 
'  evidence  that  it  was  erected  at  a  different  time  and  place, 
by  agreement  with  the  defendant,  did  not  support  the 
declaration.  (Philips  v.  Rose,  8  John.,  392 ;  9  John.,  115 ;  3 
Term  R.,  590 ;  4  Cow.,  566).    The  cases  referred  to  by  the 
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counsel  for  the  defendant  are  all  of  this  character,  and 
should  have  no  influence  upon  the  question  in  this. cause. 

I  think  that  the  decision  of  the  learned  judge  was  right 
upon  principle  tod  authority,  and  that  the  judgment  of  the 
supreme  court  should  be  affirmed. 

The  whole  court  concurred.  * 

Judgment  affirmed. 


Ellis  against  Willard. 

An  admission  in  a  bill  of  lading,  signed  by  the  carrier,  that  goods  are  received 
"  in  good  order/'  does  not  conclude  him,  as  against  the  parties  to  the  instru- 
ment, from  showing  by  parol  evidence  that  the  goods  were  not  in  good 
order  when  received. 

It  is  not  material  in  this  respect  whether  the  goods  were  open  to  inspection 
when  the  bill  of  lading  was  given,  or  not. 

The  owner  of  goods  shipped  by  him  to  be  transported  to  a  particular  place  at 
a  freight  agreed  upon,  having  demanded  and  received  them  at  an  interme- 
diate point,  without  waiver  by  the  carrier  of  his  claim  for  the  full  freight, 
is  liable  to  the  carrier  for  the  full  freight  originally  agreed  upon. 

The  plaintiff  brought  his  action  to  recover  the  balance 
alleged  to  be  due  for  the  freight  of  a  quantity  of  corn  from 
Buffalo  to  Pecksport  on  the  Chenango  canal,  and  a  quantity 
of  dry  hides  from  Buffalo  to  Utica.  The  cause  was  tried 
by  a  referee,  who  found  that  the  hides  were  delivered  at 
'Utica,  and  a  part  of  the  corn  at  Pecksport,  and  a  part  at 
Deansville,  ten  miles  short  of  Pecksport ;  that  according 
to  the  contract  price  there  was  due  the  plaintiff  the  sum 
of  $62,97 ;  that  a  part  of  the  hides  were  wet  and  in  bad 
order  when  delivered  at  Utica,  and  that  they  were  in  like 
bad  order  when  received  by  the  plaintiff  at  Buffalo ;  that 
the  corn  was  discharged  at  Deansville  at  the  request  of  the 
defendant,  he  saying  that  he  should  expect  a  deduction  of 
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one  cent  per  bushel.  The  evidence  shows  that  the  plain- 
tiff's captain  said  he  had  no  authority  to  make  any  deduc- 
tion, and  proposed  to  go  on  to  Pecksport  and  deliver  the 
corn  at  that  place,  when  the  defendant  directed  it  to  be 
unloaded  at  Deansville.  The  referee  reported  in  favor  of 
the  plaintiff  for  the  whole  amount  unpaid  of  the  contract 
price.  The  judgment*  upon  this  report  was  affirmed  by  the 
supreme  court  in  the  fifth  district,  and  the  defendant 
appealed.  The  principal  questions  presented  upon  the 
appeal  are  sufficiently  stated  in  the  opinions. 

The  cause  was  submitted  here  upon  printed  argu- 
ments, by 

Abbott  Sf  Church  for  the  appellant. 

HaJbert  Sf  McNett  for  the  respondent. 

Allen,  J.  The  bills  of  lading  signed  by  the  plaintiff 
were  in  the  usual  form,  acknowledging  tfrat  the  property 
was  shipped  in  good  order  and  agreeing  to  deliver  the  same 
at  the  places  of  destination  in  like  good  order.  It  is  claimed 
by  the  defendant  that  by  it  the  plaintiff  is  estopped  from 
showing  the  true  condition  of  the  property  at  the  time  of 
shipment,  and  the  principal  exception  in  the  case  is  to  the  deci- 
sion of  the  referee  admitting  evidence  upon  that  point,  and  in 
giving  effect  to  it  in  his  final  report,  and  exonerating  the  plain- 
tiff from  liability  upon  proof  that  the  hides  were  in  a  damaged 
condition  when  shipped. 

The  statement  of  the  condition  of  the  property  in  the 
bill  of  lading  constitutes  no  part  of  the  contract  of 
affreightment,  and  the  relation  of  the  parties  and  the 
nature  of  the  contract  will  not  allow  us  to  call  it  a  con- 
tract of  warranty.  If  it  was  a  part  of  the  agreement  between 
the  parties,  as  is  claimed  by  the  defendant,  then  the  referee 
erred  in  the  admission  of  parol  evidence  to  vary  it  But, 
like  the  statement  in  respect  to  the  quantity  and  amount  of 
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the  property,  it  is  but  a  declaration,  an  admission  by  the 
party  signing  it,  and  is  no  more  conclusive  than  any  other 
acknowledgment  or  admission.  It  is  prima  facie  evidence  of 
the  fact,  stated,  and  casts  the  burthen  of  proving  it  other- 
wise upon  the  party  making  it.  Ah  admission  or  declaration 
is  never  conclusive,  whether  made  in  writing  or  verbally,  as  * 
a  mere  admission  or  declaration  not  acted  upon.  It  may 
become  so,  or  rather  the  party  may  be  estopped  from  con- 
tradicting it  as  against  one  who  has  acted  upon  the  faith  of 
it,  and  has  parted  with  property  relying  upon  the  truth  of 
the  statement.  A  ship-owner  may  be  estopped  from  alleging 
a  deficiency  in  the  property  shipped  as  against  a  consignee 
who  has  advanced  money  upon  the  credit  of  the  bill  of 
lading.  But  receipts  and  admissions,  as  such,  are  always  open 
as  between  the  parties  to  explanation,  and  are  impeachable 
for  any  mistake,  error  or  false  statement  contained  in  them. 
In  a  word,  they  may  always  be  contradicted,  varied  or 
explained  by  parol  testimony.  (  ]  Phil.  Ev.,  107;  1  Cow.  !f 
HilPs  Notes,  213,  note  ]94;  3  Star*.  Ev.,  1271;  Tobey  v. 
Barber,  5  John.,  68. )  A  bill  of  lading  is  not  an  exception  to 
the  rule ;  and  that  part  of  the  bill  which  relates  to  the  receipt 
of  the  goods,  their  quality,  condition  and  quantity,  is  treated 
as  a  receipt,  as  distinct  from  the  contract.  (  Barrett  v.  Rogers, 
7  Mass.,  297 ;  Graves  v.  Hdrwood,  9  Barb.,  477 ;  Dickerson 
v.  Seelye,  12  Barb.,  99 ;  Price  v.  Powell,  3  Comst.,  322  ;  Mary- 
land Ins.  Co.  v.  Ruden's  Admr.,  6  Cranch,  338 ;  Berkley  v. 
Wailing,  7  A.  If  E.,  29. )  The  contract,  so  far  as  it  is  evi- 
denced by  the  bill  of  lading,  is  not  liable  to  be  thus  affected 
by  parol  evidence.  ( Creery  v.  Holly,  14  Wend.,  26. )  There 
is  no  reason,  and  no  direct  authority,  for  holding  that  a  bill 
of  lading  can  be  contradicted  as  to  the  condition  of  the 
goods  when  they  are  not  at  the  time  of  shipment  in  a  situa- 
tion to  be  inspected,  and  that  a  different  rule  prevails  when 
the  goods  may  be  seen  and  handled  by  the  ship-owner.  If 
it  is  a  part  of  the  contract,  then  in  no  case,  in  the  absence 
of  fraud,  can  it  be  varied  by  parol )  if  it  is  a  receipt,  then      ^ 
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it  is  subject  to  all  the  rules  by  which  that  class  of  instru- 
ments are  governed.  The  contract  is  merely  to  deliver  in 
the  like  good  order  ad  received,  and  when  the  condition  is 
ascertained,  either  by  the  admission  in  the  bill  of  lading  or 
proof  aliunde,  the  duty  of  the  party  is  fixed. 

The  other  error  alleged  is  the  allowance  to  the  plaintiff  on 
full  freight  of  the  corn  to  Pecksport,  he  having  delivered  it 
to  the  defendant  at  his  request  ten  miles* short  of  that  place* 
The  contract  was  an  entire  contract.  The  plaintiff  was  bound 
to  deliver  the  corn  at  Pecksport  as  a  condition  precedent  to  the 
receipt  of  his  freight.  The  condition  being  for  the  benefit 
of  the  defendant,  he  might  waive  it,  and  the  referee  has 
found  that  he  did  so,  but  that  did  not  release  him  from  the 
performance  of  his  part  of  the  agreement.  He  could  only 
be  relieved  from  that  by  the  assent  of  the  plaintiff,  and  no 
such  assent  is  found  by  the  referee,  and  if  we  could  look  into 
the  evidence  we  should  see  tjiere  was  no  evidence  to  warrant 
any  such  finding.  The  plaintiff  was  entitled  to  the  full  con- 
tract price  as  for  carrying  the  corn  to  Pecksport,  as  he  was 
ready  and  offered  and  had  a  right  to  do.  Argument  cannot 
make  the  proposition  more  plain. 

Denio,  J.  The  only  question  of  law  in  this  case  is, 
whether  the  referee  decided  correctly  in  permitting  the 
plaintiff  to  show  that  the  property  was  in  a  damaged  con- 
dition when  he  received  it  on  board ;  he  having  admitted  in 
writing,  by  signing  the  bill  of  lading,  that  he  received  it  in 
good  order.  It  is  singular  that  such  a  question,  which  one 
would  suppose  to  be  of  frequent  occurrence  in  commercial 
countries,  should  not  long  ago  have  been  put  at  rest ;  but 
such  does  not  seem  to  be  precisely  the  case,  either  in  England 
or  in  this  country.  In  Barren  v.  Rogers  (7  Mass.,  297),  the 
question  related  to  damage  to  velvets  packed  in  cases* 
The  court  charged  the  jury  that  the  admission  in  the  bill 
of  lading  was  not  conclusive  evidence  that  they  were  in 
good  order  when  put  on  board.    The  ruling  was  approved 
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on  a  motion  for  a  new  trial,  on  the  ground  that  the  goods 
were  not  open  to  inspection  ;  but  a  strong  intimation  was 
thrown  out  that  it  would  have  been  held  otherwise  had 
they  been  in  a  condition  to  be  examined  by  the  master* 
(Clark  v.  Barnwell,  12  How.,  272.)  Bates  v.  Todd  was  deter- 
mined at  nisi  prius  before  Chief  Justice  Tindal,  and  goes 
further  than  any  other  case  I  have  seen  to  sustain  the  deci- 
6ion  of  the  referee -in  this  case.  A  quantity  of  pepper 
shipped  in  the  East  Indies  had  been  delivered  one  hundred 
bags  short  of  the  quantity  acknowledged  in  the  bill  of 
lading.  The  defendant,  the  ship-owner,  offered  to  prove 
that  the  master  was  induced  to  sign  the  bill  of  lading  by 
the  fraud  of  the  plaintiff's  agent ;  and  the  plaintiff  insisted 
that  the  bill  of  ladinjg  was  conclusive  evidence.  The  chief 
justice  said  he  was  of  opinion  that,  as  between  the  original 
parties,  the  bill  of  lading  was  only  a  recital,  liable  to  be 
opened  by  the  evidence  of  the  real  facts ;  and  he  left  the 
•question  to  the  jury  whether  the  bags  which  were  deficient 
were  ever  reajly  received  on  board.  ( 1  Moo.  Sf  Rob.,  106.) 
If  parol  evidence  as  to  quantity  is  admissible,  I  can  per- 
ceive no  good  reason  why  it  should  not  be,  when  the 
question  relates  to  the  condition  of  the  goods.  If  there  is 
any  difference,  the  reason  is  stronger  for  holding  the  ship- 
owner according  to  the  document,  as  to  quantity,  than  upon 
any  other  question.  The  author  of  Abbott's  Treatise  on 
Shipping  considers  the  case  of  Bates  v.  Todd  as  warranting 
the  position  which  is  stated  in  general  terms,  that  as 
between  shipper  and  ship-owner  the  bill  of  lading  is  not 
conflusive.  (Abbott  on  Ship.,  by  Story,  324.)  In  Qreeideafs 
'Evidence  the  same  rule  is  laM  down,  upon  the  same  authority. 
(%  305.)  In  Price  v.  Powell,  in  this  court,  Bronson,  J., 
assumed  the  rule  to  be  as  stated  in  these  books.  He  said 
that  "  as  the  master  signed  the  usual  bills  of  lading  stating 
that  the  property  was  shipped  in  good  ordfer  and  well  con- 
ditioned, the  burden  lay  upon  the  defendants  to  show  that 
the  marble  (which  was  the  property  in  question)  was  broken 
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before  it  came  to  their  hands.  The  case,  however,  does  not 
show  that  they  gave  or  offered  any  evidence  on  that  point." 
(3  Comst.,  325.)  In  Dickerson  v.  Seelye  (12  Barb.,  99),  the 
defendant  purchased  a  cargo  of  coals  from  the  consignor  by 
the  bill  of  lading,  and  paid  according  to  the  quantity  con- 
tained in  it,  but  upon  delivery  it  fell  short.  In  an  action 
by  the  vendor  the  supreme  court  held  that  the  plaintiff 
could  not  be  permitted  to  prove  that  the  deficiency  was 
occasioned  by  an  error  in  the  bill  of  lading,  and  that  the 
quantity  stated  in  it  had  not  been  put  on  board.  This  was 
plainly  right ;  and  the  case  is  mentioned  here  only  because 
the  court  took  occasion  to  state  that,  as  between  the  shipper 
of  the  goods  and  the  owner  of  the  vessel,  a  bill  of  lading 
might  be  explained  so  far  as  it  is  onlya  receipt,  that  is,  as 
to  the  quantity  of  the  goods  shipped  and  their  condition, 
and  the  like.  The  judgment  in  that  case  was  placed  upon 
the  ground  that  the  defendant  was  an  assignee  of  the  bill 
of  lading  for  value.  But  I  am  of  opinion  that  upon  princi- 
ple the  parol  evidence  was  correctly  received.  The  condi- 
tion in  which  the  goods  were  was  not  a  part  of  the  contract. 
It  was  a  recital  of  a  circumstance  connected  with  the  con- 
sideration, and  is  within  the  doctrine  which  permits  a  party 
to  explain  or  contradict  a  receipt,  or  the  acknowledgment 
of  consideration  in  a  conveyance.  ( Cases  in  Cowen  6f  HUTs 
Notes,  213  to  218.)  It  is  very  high  and  authentic  evidence 
of  the  quantity  and  condition  of  the  goods ;  but  is  only 
evidence,  and  not,  between  the  primary  parties,  an  estoppel. 
The  principle  is  consistent  with  that  which  protects  the 
written  undertakings  of  parties  from  being  changed  by  oral 
testimony.  ,  The  substance  of  the  carrier's  contract  was  to 
transport  and  deliver  the  property  at  its  destination,  without 
causing  or  permitting  any  damage  to  be  done  to  it  Parol 
evidence  could  not  be  allowed  to  change  the  effect  of  this 
undertaking.  (Crecry  v.  Holly,  14  Wend.,  26.)  The  other 
part  of  the  bill  is  only  the  acknowledgment  of  a  fact, 
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which,  though  strong  evidence  against  him,  maybe  overcome 
by  satisfactory  proof  that  it  was  erroneous. 

The  other  point  relating  to  a  question  of  fact,  was  deter- 
mined against  the  defendant  by  the  referee.  The  plaintiff 
was  prevented  from  carrying  the  corn  to  the  place  to  which 
it  was  consigned,  by  the  request  of  the  defendant,  made  to 
the  captain,  that  it  should  be  left  short  of  that  point.  Niether 
the  plaintiff  nor  the  captain  consented  to  waive  the  contract, 
but  on  the  contrary  were  ready  to  perform  it.  They  were 
prevented  from  doing  so  by  the  intervention  of  the  defen- 
dant. He  had  sold  the  cargo  to  be  delivered  at  &  point 
short  of  the  terminus  to  which  it  was  shipped,  and  required 
the  delivery  of  it  there.  He  thus  waived  the  performance 
of  the  entire  voyage  and  became  liable  to  pay  the  stipulated 
freight.  (Case  of  the  Ship  Hooper,  3  Sumner,  542.) 

The  judgment  should  be  affirmed. 


The  whole  court  concurred. 


Buewell  against  Jackson. 
.  Jackson  against  Bubwell,  cross  suit. 

Id  every  contract  for  the  sale  of  lands  there  is  an  implied  warranty  on  the  part 
of  the  vendor  that  he  has  a  good  title  to  that  which  he  assumes  to  sell,  unless 
such  warranty  is  expressly  excluded  by  the  terms  of  the  contract. 

Such  implied  warranty  exists  so  long  as  the  coptract  remains  executory ;  and 
it  is  only  upon  the  execution  of  the  contract  by  a  deed  or  conveyance  that 
the  law  throws  upon  the  purchaser  the  responsibility  of  caring  for  his  own 
protection  by  suitable  express  covenants. 

A  covenant,  therefore,  by  the  vendors,  that  they  would  execute  to  the  purchaser 
on  a  certain  day  "  a  good  and  sufficient  deed  of  conveyance  "  of  a  certain  lot 
of  land,  was  held  to  bind  the  vendors  to  convey  a  good  tide  to  the  purchaser ; 
and  the  title  of  the  vendors  having  been  extinguished  before  conveyance  by 
sale  under  a  mortgage,  although  the  mortgage  existed  and  was  upon  record 
at  the  time  of  making  the  contract,  it  was  Hdd,  that  the  purchaser  had  a 
right  to  treat  the  contract  as  rescinded,  without  demanding  a  conveyance; 
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and  that  this  failure  of  the  vendors'  title  was  a  good  defence  to  an  action 
brought  to  enforce  payment  of  a  judgment  obtained  upon  a  note  given  in 
part  payment  of  the  first  instalment  of  the  purchase  money ;  such  judgment 
having  been  rendered  before  the  extinguishment  of  the  vendors'  title  by  the 
/  sale  under  the  mortgage,  and  consequently  at  a  time  when  the  purchaser 
had  no  valid  defence. 

Ox  the  1st  day  of  June,  1835,  an  agreement  was  made, 
under  the  hands  and  seals  of  the  respective  parties,  between 
James  D.  Bemis,  Pierre  A.  Barker,  John  W.  Clark  and  Ros- 
well  W.  Haskins  of  the  first  part,  and  Arenton  J.  Douglass 
<Jf  the  second  part,  by  which  the  said  Bemis  and  his  asso- 
ciates agreed  that,  on  the  performance  by  said  Douglass  of 
the  covenants  on  his  part,  they  would  "  execute,  or  cause 
to  be  made  and  executed,  unto  the  said  party  of  the  second 
part,  or  his  legal  representative  or  representatives,  on  tfiejirst 
day  of  June,  1836,  a  good  and  sufficient  deed  of  conveyance  of 
a  certain  lot  of  land  in  the  city  of  Buffalo,"  describing  it 

Douglass,  the  party  of  the  second  part,  covenanted  and 
agreed  as  follows :  "  to  pay  for  said  lot  of  land  the  sum  of 
two  thousand  five  hundred  dollars,  in  ten  equal  annual  pay- 
ments, with  annual  interest  on  the  whole  sum;  the  first 
instalment  and  the  interest  which  shall  then  have  accrued 
to  be  paid  on  the  first  d&y  of  June,  1836,  at  which  time, 
and  on  delivery  of  the  deed  aforesaid,  a  bond  and  mortgage 
for  the  remaining  purchase  money  shall  be  executed  by  the 
party  of  the  second  part,  or  his  legal  representative  or  repre- 
sentatives, payable  as  above  stipulated."  The  agreement 
also  contained  a  provision  that  in  case  of  non-performance 
by  Douglass  of  any  of  the  covenants  on  his  part,  Bemis 
and  his  associates  might  reenter,  and  that  all  the  rights  of 
Douglass  under  the  agreement  should  thereupon  cease. 

The  lot  described  in  the  agreement  was  part  of  a  large 
tract  of  land  then  owned  by  the  parties  of  the  first  part  in 
the  city  of  Buflalo,  which  tract  was  subject  at  the  date  of 
the  agreement  to  several  mortgages  covering  the  whole  or 
separate  portions  thereof;  and  among  others  to  &  'mortgage 
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for  $20,000,  given  by  the  said  Pierre  A.  Barker  to  Mark  H. 
Sibley  for  the  purchase  money  of  a  portion  of  the  said  tract. 
These  mortgages  were  iall  on  record  in  Erie  county  in  June, 
1835,  when  the  agreement  was  made. 

Prior  to  June,  1886,  the  defendant  in  the  original  suit, 
Amansel  D.  Jackson,  purchased  the  interest  of  Douglass  in 
the  agreement  for  the  sum  of  $1000,  and  took  an  assignment 
from  Douglass  with  the  consent  of  Bemis  and  his  associates. 
On  the  8th  day  of  June,  1836,  Jackson  paid  the  sum  of 
$133  in  cash  upon  the  contract,  and  gave  his  note  for  $292, 
which  was  accepted  in  full  of  the  first  instalment,  due  June 
1, 1836.  On  the  18th  of  July,  1836,  the  four  proprietors, 
Bemis  and  others,  executed  and  acknowled  ed  a  deed  of  the 
lot  described  in  the  agreement,  and  also  prepared  a  bond  and 
mortgage  to  be  executed  by  Jackson,  and  left  both  the  deed 
and  the  bond  and  mortgage  in  the  hands  of  their  clerk,  where 
they  remained,  nothing  farther  having  been  done  in  regard 
to  them ;  and  nothing  more  was  ever  paid  or  offered  to  be 
paid  by  Jackson  upon  the  contract. 

By  some  arrangement  between  the  four  proprietors,  the 
note  of  Jackson  for  $292  became  the  property  of  John  W. 
Clark,  who  brought  an  action  in  his  own  name,  and  in  May, 
1838,  recovered  a  judgment  for  the  amount  of  the  note. 

In  April,  1838,  the  four  proprietors  made  a  partition 
among  themselves  of  the  whole  tract,  by  which  the  lot  in 
question  was  assigned,  together  with  other  parcels,  in  seve- 
ralty to  the  said  Pierre  A.  Barker,  it  being  provided  by  the 
deed  of  partition  that  the  portion  so  assigned  in  severalty  to 
the  said  Barker  should  be  subject  to  the  said  mortgage  from 
him  to  Mark  H.  Sibley.  The  contract  with  Douglass  was 
also  assignee!  to  Barker  by  the  partition  deed. 

An  execution  was  duly  issued  upon  the  judgment  against 
Jackson,  to  the  sheriff  of  Erie  county,  where  he  resided,  and 
returned  nulla  bona. 

In  December,  ]839,  the  judgment  was  assigned  to  the 
plaintiff  Burwell  for  the    consideration  expressed  in   the 
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assignment  of  one  dollar,  which  was  the  only  evidence  of 
any  payment  by  Burwell. 

In  1846,  the  mortgage  from  Barker  to  Sibley  was  fore- 
closed by  the  assignee  of  Sibley,  and  the  premises,  including 
the  lot  in  question,  were  sold  under  a  decree  of  the  court  .of 
chancery,  and  conveyed  by  the  master  to  Walter  Joy,  the 
purchaser  at  the  sale. 

In  May,  1847,  the  plaintiff  Burwell  filed  a  creditor's  bill, 
being  the  bill  in  the  original  suit,  to.  enforce  the  collection 
of  the  judgment  on  the  note,  containing  the  usual  allega- 
tions ;  and  in  November,  1849,  he  also  sued  out  an  attach- 
ment against  Jackson  under  the  provisions  of  art.  1,  tit.  1, 
chap.  5.  part  2  of  the  Revised  Statutes,  for  the  purpose  of 
collecting  the  same  judgment,  upon  which  the  property  of 
Jackson  was  seized  by  the  sheriff;  and  in  order  to  secure  a 
discharge  of  the  property,  a  bond  was  executed  with  sureties, 
pursuant  to  the  statute,  upon  which  bond  a  suit  was  com- 
menced by  the  plaintiff  Burwell,  to  which  the  defendants 
therein  pleaded,  and  which  is  still  pending. 

Three  of  the  original  proprietors  of  the  said  tract  of  land, 
to  wit,  Barker,  Clark  and  Haskins,  became  insolvent  as 
early  as  1839  or  1840.  The  fourth,  Bemis,  has  always  been 
and  still  continues  solvent. 

Jackson  put  in  an  answer  to  the  original  bill,  setting  up 
as  a  defence,  among  other  things,  the  foregoing  facts,  with 
the  exception  of  those  relating  to  the  suing  out  of  the 
attachment ;  and  subsequently  filed  a  cross  bill  alleging  the 
same  facts,  and  also  the  fact  of  the  issuing  and  execution  of 
the  attachment,  and  the  subsequent  proceedings  thereupon, 
and  praying  for  a  perpetual  injunction  against  the  collection 
of  the  judgment. 

The  original  and  cross  suit  were  referred  to  a  sole  referee 
to  hear  and  decide,  who  sustained  the  bill  in  the  original 
suit,  and  directed  the  appointment  of  a  receiver,  and  an 
assignment  by  the  defendant  in  the  usual  form  in  that  suit, 
and  a  dismissal  of  the  bill  in  the  cross  suit. 
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The  supreme  court  in  the  eighth  district  confirmed  the 
report  and  gave  judgment  'for  the  plaintiff  in  the  original 
suit,  and  for  the  defendant  in  the  cross  suit. 

From  this  judgment  the  defendant  in  the  original  suit  and 
plaintiff  in  the  cross  suit  appealed  to  this  court. 

The  cause  was  submitted  here  upon  printed  arguments  by 

!     Greene  Sf  Sheldon  for  the  appellant 
T.  Burvxtt  for  the  respondent 

Selden,  J.,  delivered  the  opinion  of  the  court. 
This  case  will  be  rendered  comparatively  simple,  by  consider- 
ing, first,  what  would  be  the  rights  of  the  parties,  in  case  the 
original  vendors  had  retained  their  interest  in  the  note,  and  had 
themselves  obtained  the  judgment,  and  filed  the  creditor's  bill 
and  sued  out  the  attachment  in  their  own  names ;  because 
if  the  defendant  in  the  original  suit  would  have  had  no 
defence  as  against  them,  he  can  have  none  a&  against  the 
plaintiff  Burwell.  On  the  other  hand,  if  we  arrive  at  the 
conclusion  that  the  defence  set  up  would  be  good,  if  the  note 
had  been  sued  ad  the  creditor's  bill  filed  in  the  names  of 
the  four  original  proprietors  of  the  lot  in  question,  we  have 
then  only  to  see  what  there  is  in  the  case  to  give  to  the 
plaintiff  Burwell  any  other  or  greater  rights  than  the  ven- 
dors themselves  would  have  had. 

Viewing  the  case  in  this  light,  it  becomes  indispensable  in 
the  outset  to  put  a  construction  upon  the  main  covenant 
contained  in  the  original  agreement  on  the  part  of  the  ven- 
dors. It  can  never  be  known  which  party  is  in  default, 
until  their  mutual  obligations  are  ascertained.  The  vendors 
agreed  that  on  the  performance  by  the  purchaser  of  the 
covenant  on  his  part,  they  would  "  execute  or  cause  to  be 
made  and  executed  unto  the  said  party  of  the  second  part, 
or  his  legal  representative  or  representatives,  on  the  first 
day  of  June,  1836,  a  good  and  sufficient  deed  of  convey- 
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ance  of  a  certain  lot  of  land,"  &c.  Is  this  covenant  satisfied 
by  the  execution  of  a  deed  good  In  point  of  form  merely?  or 
does  it  require  such  a  deed  as  will  convey  a  good  title  to  the 
land  sold?  If  those  obvious  principles  of  natural  justice, 
which  the  law  applies  to  analogous  cases,  are  to  be  applied 
to  this,  it  would  seem  that  the  question  here  presented 
ought  not  to  admit  of  serious  doubt.  Upon  every  sale  of  a 
chattel,  the  law  implies  a  warranty  on  the  part  of  the 
vendor  that  he  is  the  owner  of  the  property  and  has  a  right 
to  convey,  although  nothing  whatever  is  said  on  the  subject. 
This  is  not  an  arbitrary  or  accidental  rule,  but  one  which 
rests  upon  a  solid  foundation  of  reason  and  justice.  It  is 
fair  and  just  to  presume  that  a  vendor  knows  the  nature  and 
extent  of  his  own  rights.  The  vendee  has  not  the  same 
means  of  knowledge*  To  require  a  vendor,  therefore,  to 
make  good  the  title  to  that  which  he  assumes  to  sell,  is 
simply  requiring  him  to  guaranty  that  he  is  not  committing 
a  fraud.  It  is  a  principle  universally  recognized,  by  all 
civilized  codes,  that  whenever  a  thing  sold  has  some  latent 
defect,  known  to  the  seller,  but  not  to  the  purchaser,  the 
former  is  liable  for  this  defect,  unless  he  discloses  his 
knowledge  on  the  subject  to  the  latter  before  the  completion 
of  the  sale*  The  doctrine  of  implied  warranty  of  title  rests 
upon  the  same  principle.  The  only  difference  is,  that  in 
case  of  a  defect  in  title,  knowledge  by  the  vendor  is  pre- 
sumed ;  but  when  the  defect  is  in  quality  merely,  the  com- 
mon law  requires  it  to  be  proved.  It  is  obvious  that  the 
reason  upon  which  this  doctrine  is  based  applies  no  less  to 
sales  of  real  than  of  personal  estate.  Moral  writers  and 
writers  upon  natural  law  make  no  distinction  between  the 
two  cases.  ( Cicero  it  Off.,  3,  13 ;  Grotius  de  Jure,  $c,  1,  2f 
ck.  12,  $  9. )  Neither  does  the  civil  law.  ( 1  Domat,  pt.  1, 
book  1,  tit.  2,  $  10,  art.  6,  et  seq.;  Path,  on  Contracts  of  Sale, 
$$  82,  87,  et  seq.)  I  think,  too,  that  the  common  law,  not- 
withstanding the  many  subtle  distinctions  and  modifications 
of  the  rule  which  it  has  adopted,  will  be  found  to  have 
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adhered  substantially  to  this  acknowledged  principle  of  right 
Some  of  its  earliest  rules  are  based  upon  it.  Originally,  the 
customary  words  of  conveyance  in  a  deed  amounted  to  a 
warranty ;  as  the  word  dedi  in  a  feoffment,  or  concern  in  a 
grant  for  years.  (Co.  Lit.,  384,  a.)  This  doctrine  had  its 
foundation  in  the  principle  of  implied  warranty  of  title. 
The  words  demise  and  grant,  in  a  lease,  are  still  held  to 
import  a  covenant  for  quiet  enjoyment.  ( Grannis  v.  Clark, 
8  Cow.,  36. )  But  the  same  rule  has  not  been  applied  to  the 
operatiye  words  ordinarily  used  in  the  more  modern  forms 
of  conveyance;  and  since  the  case  of  Frost  v.  Raymond 
(2  Caines,  188),  it  has  been  regarded  as  settled,  in  this  state, 
that  neither  the  words  grant,  bargain,  sell,  alien  or  confirm, 
when  used  in  a  conveyance  of  real  estate,  import  a  warranty. 
We  have  a  statute,  also,  which  provides  that  "  no  covenant 
shall  be  implied  in  any  conveyance  of  real  estate."  ( 1  R.  S., 
738,  §  140. )  The  practice  has  now  become  universal,  both  in 
England  and  in  this  country,  for  purchasers  to  protect  them- 
selves by  procuring  the  insertion  of  express  covenants  in  their 
deeds  of  conveyance ;  and  it  is  found  to  be  most  consonant  to 
justice  to  apply  the  maxim  caveat  emptor  to  such  cases,  and  to 
require  the  purchaser  to  look  to  his  express  covenants  alone. 
But  neither  this  rule,  nor  the  reason  upon  which  it  is 
founded,  applies  to  executory  agreements  to  sell  and  convey 
lands  in  jviuro.  In  respect  to  such  agreements,  the  principles 
upon  which  the  doctrine  of  implied  warranty  rests  are  still 
applied,  as  well  in  England  as  in  this  country,  with  all  their 
force.  It  has  been  repeatedly  held  in  England  that  a  pur- 
chaser is  never  bound  to  accept  a  defective  title,  unless  he 
expressly  stipulates  to  take  such  title  knowing  its  defects ; 
and  these  decisions  have  been  made  without  any  regard  to 
the  particular  language  of  the  agreement  to  purchase.  They 
rest  upon  the  principle  of  implied  warranty  of  title,  and  can 
have  no  other  basis.  (White  v.  Foljambe,  11  Vesey,  337 ;  D«?e- 
rell  v.  Lord  Bolton,  18  Vesey,  508;  Waring  v.  Mackreth, 
Forrest,  129.)    It  seems  never  to  have  been  doubted  that 
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this  was  the  rule  in  case  of  a  sale  of  a  freehold,  nor  of  a 
leasehold  so  far  as  the  right  of  the  vendor  to  the  lease  itself 
was  concerned;  but  it  was  for  a  long  time  a  disputed  ques- 
tion in  England,  whether  upon  a  sale  of  a  mere  leasehold 
interest  the  vendor  was  bound  to  show  not  only  that  he 
owned  the  lease,  and  had  authority  to  sell  it,  but  that  the 
original  lessor  had  power  to  create  the  term.  This  question 
was  finally  settled  by  the  court  of  exchequer  in  1821,  in  the 
case  of  Purvis  v.  Rayer  (9  Price ,  488).  In  that  case  it  was  held, 
after  great  deliberation,  that  if  a  contract  be  made  for  the 
sale  of  leasehold  property  unconditionally,  and  without  a 
stipulation  in  terms  on  the  part  of  the  vendor  that  he  meant 
to  sell  his  interest  only,  and  that  he  would  not  warrant  the 
lessor's  title,  he  is  bound  to  show  the  right  of  the  original 
lessor  to  grant  the  lease.  The  Lord  Chief  Baron  in  this  case 
rests  his  decision  upon  the  general  principle  that  every  ven- 
dor, whether  of  lands  or  of  goods,  impliedly  warrants  his 
title  to  be  good  to  what  he  sells ;  the  only  question  being 
whether  that  rule  in  case  of  a  sale  of  a  mere  leasehold  inte- 
rest extended  to  the  title  of*  the  landlord.  He  says:  "The 
principle  applies  to  everything ;  and  there  seems  to  me  to 
be  no  sound  reason  why  leaseholds  should  be  an  exception. 
If  an  estate  of  inheritance  be  sold,  it  is  admitted  on  all  hands 
that  the  vendor  must  produce  his  title ;  and  why  then  is  a 
purchaser  bound  to  take  a  lease  for  a  term  of  years,  in  equity 
or  honesty,  although  after  he  has  paid  the  purchase  money 
it  may  not  last  an  hour?" 

But  it  may  be  said  that  this  last  case  as  well  as  those 
previously  cited  arose  in  equity,  and  that  it  may  well 
be  that  a  court  of  equity  would  not  enforce  a  specific 
performance,  while  at  law  the  purchaser  would  be  bound. 
There  is,  however,  no  doubt  that  the  rule  at  law  is  the 
same  as  in  equity.  The  case  of  Doe  v.  Stanion  (1  Mees. 
if  Wds.)  695)  was  an  action  at  law.  The  purchaser  in  that 
case  was- the  tenant  of  the  vendor.  The  agreement  to  pur- 
chase was  in  the  following  terms :    "  1831,  September  2d. 
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Samuel  Stanion  purchased  an  estate  in  the  parish  of  Corbey, 
bought  of  Robert  Gray,  at  the  sum  of  ,£100.  Received  on 
account,  10*.  Mr.  Robert  Gray  is  willing  to  let  the  sum  lie 
by  paying  4  per  cent."  This  agreement*  was  signed  by  the 
parties,  and  ten  shillings  deposit  paid.  It  was  held  that  there 
was  an  implied  warranty  of  title  in  that  case.  Parke,  B., 
in  giving  his  opinion  says :  "  Is,  then,  the  contract  in  question 
a  contract  of  this  conditional  nature ;  to  purchase  for  ,£100, 
provided  a  good  title  should  be  made  and  the  estate  trans- 
ferred? We  conceive  that  there  is  no  doubt  but  that  it  is  to ' 
be  so  construed ;  for  in  the  first  place,*  in,  contracts  for  the 
sale  of  real  estate,  an  agreement  to  make  a  good  title  is  always 
implied,  of  which  the  case  of  Souter  v.  Drake  (5  Barn.  $ 
AdoLj  992)  is  a  strong  instance."  The  case  here  referred  to 
by  Baron  Parke  was  an  action  at  law  to  recover  the  price 
agreed  to  be  paid  for  a  leasehold  estate.  The  agreement  on 
the  part  of  the  plaintiff  was  simply  to  assign  the  lease  and 
deliver  up  possession,  and  this  he  offered  to  do.  But  the 
defendant  refused  to  pay  because  the  plaintiff  did  not  show 
a  good  title  in  the  original  lessor  The  court  held  the  defen- 
dant right  in  refusing.  Chief  Justice  Denman  says :  "  For 
the  reasons  above  given,  we  come  to  the  conclusion  that, 
unless  there  be  a  stipulation  to  the  contrary,  there  is  in  every 
contract  for  the  sale  of  a  lease  an  implied  undertaking  to 
make  out  the  lessor's  title  to  demise,  as  well  as  that  of  the 
vendor  to  the  lease  itself,  which  implied  undertaking  is 
available  at  law  as  well  as  in  equity." 

These  cases  seem  never  to  have  been  disputed.  They  are 
referred  to  and  recognized  in  the  latest  editions  of  Sugden's 
Law  of  Vendors  as  sound  expositions  of  the  law.  ( Sug.  on 
Vendors,  ch.  1,  $  3,  art.  17,  Amer.  ed\)  It  is  clear,  therefore, 
that  in  ^England  there  is  in  every  executory  contract  for  the 
sale  of  lands,  whatever  may  be  the  language  in  which  the 
agreement  is  couched,,  an  implied  undertaking  to  make  a 
good  title,  unless  such  an  obligation  is  expressly  excluded 
by  the  terms  of  the  agreement.    In  this  state  also  the  deci- 
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sions  have  generally  been  in  accordance  with  this  principle 
of  the  common  law.  ( Seymour  v.  De  Lancey,  6  John.  Ch.  It, 
222 ;  3  Cow.,  445,.  S.  C.  ;  Eversonv.  Kirtland,  4  Paige,  628; 
Clute  v.  Robinson,  2  John.,  595 ;  Judson  v.  Wass,  11  John., 
525 ;  Van  Eps  v.  The  Corporation  of  Schenectady,  12  John., 
442. )  The  cases,  however,  of  Gazley  v.  Price  ( 16  John., 
267)  and  Parker  v.  Parmele  (20  John.,  130)  are  excep- 
tions. In  the  first  of  these  cases  the  covenant  was  to  "  give 
the  defendant  a  good  and  sufficient  deed  for  the  premises/' 
and  the  court  held  that  this  covenant  was  performed  by 
the  execution  of  a  d#Bd  sufficient  in  point  of  form  to  con- 
vey whatever  title  the  vendor  might  have.  In  the  other 
case  the  plaintiff  had  covenanted  to  execute  to  the  defen- 
dant a  ".good  warrantee  deed  of  conveyance  of  the  premises," 
and  it  was  decided  that  he  was  not  bound  to  convey  a  good 
title,  but  all  that  the  covenant  required  was  that  he  should 
execute  a  proper  deed  containing  a  covenant  of  warranty. 
In  Fletcher  v.  Button  (4  Comst.,  396),  Judge  Buggles 
reviewed  all  these  cases ;  and  although  it  did  not  become 
necessary  in  that  case  to  pass  definitely  upon  the  principles 
adopted  in  Gazley  v.  Price  and  Parker  v.  Parmele,  yet  the 
learned  judge  clearly  intimates  that  in  his  opinion  those 
cases  could  not  be  reconciled  either  with  the  previous  deci- 
sions or  with  sound  reason.  In  reference  to  the  case  of 
Parker  v.  Parmele  he  says :  "  But  the  reasoning  in  that  case 
falls  short  of  showing  that  a  covenant  to  execute  a  good 
and  sufficient  deed  of  conveyance  is  satisfied  by  a  deed 
of  conveyance  which  conveys  nothing."  If  the  words  of 
such  a  covenant  were  to  be  construed  simply  according  to 
their  grammatical  import,  without  reference  to  the  nature 
of  the  contract  in  which  they  occur,  it  might  lead  to  the 
conclusion  arrived  at  in  Parker  v.  Parmele.  But  the 
authorities  to  which  I  have  referred  show  conclusively  that 
whatever  may  be  the  language  of  a  vendor  in  a  contract 
for  the  sale  of  lands,  the  law  implies  an  undertaking  that  he 
has,  and  will  convey,  a  good  title.    In  the  case  of  Souter  v. 
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Drake  (supra)  the  vendor  in  terms  only  agreed  that  he  would 
assign  the  lease  and  deliver  possession.  He  offered  to  do  both ; 
but  the  court  held  that  he  must  show  in  addition  to  this  that 
the  landlord  had  a  good  title. 

All  the  cases  on  this  subject,  which  have  been  properly 
decided,  have  been,  like  this  case,  based  not  upon  a  grammati- 
cal or  literal  interpretation  of  the  language  of  the  covenant, 
but  upon  the  doctrine  of  implied  warranty  applicable  to  all 
cases  of  sale ;  in  respect  to  which  the  rule  is  the  same,  as  I 
have  abundantly  shown,  in  equity  and  at  law.  I  have 
no  hesitation,  therefore,  in  holding  that,  under  a  covenant, 
like,  that  in  this  case,  to  execute  "  a  good  and  sufficient 
deed  of  conveyance"  of  lands,  a  vendor  has  a  right,  if  he 
discover  the  title  to  be  defective,  to  refuse  to  receive  it,  and 
this  right  is  not  affected  by  the  fact  that  the  defect  might 
have  been  discovered,  at  the  time  of  entering  into  the  agree- 
ment to  purchase,  by  an  examination  of  the  public  records. 
Executory  agreements  for  the  purchase  of  lands  are  fre- 
quently made  under  circumstances  which  afford  neither  time 
nor  opportunity  for  a  thorough  examination,  and  the  purchaser 
cannot  be  presumed,  prior  to  entering  into  such  an  agree- 
ment, to  have  investigated  the  title.  But  aside  from  this,  a 
vendee  can  never  be  bound,  as  between  him  and  the  vendor, 
to  search  the  records  for  defects  of  title.  The  protection  of 
vendors  from  the  consequences  of  agreeing  to  sell  that  which 
they  do  not  own  constitutes  no  part  of  the  object  of  the 
recording  acts ;  nor  is  it  any  answer  to  a  warranty,  either 
express  or  implied,  that  the  purchaser  might  by  inquiry  have 
ascertained  it  to  be  false.  The  reason  why  the  implied  war- 
ranty on  the  part  of  the  vendor  ceases,  upon  the  consumma- 
tioirof  the  contract  of  sale  by  the  execution  of  a  deed,  is 
not  that  the  vendee  is  presumed  to  have  investigated  the 
title  and  discovered  the  defects,  if  any  there  be,  but  that  it  is 
reasonable  to  require  the  vendee,  in  taking  a  deed,  which  is  a 
more  solemn  and  deliberate  act  than  entering  into  a  prelimi- 
nary agreement  for  the  purchase,  to  protect  himself  by  an 
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express  warranty  agreeably  to  common  usage.  The  defen- 
dant, therefore,  was  not  bound  to  take  a  title  to  the  lot, 
subject  to  the  incumbrances  upon  it,  notwithstanding  those 
incumbrances  were  on  record. 

What  then,  in  view  of  these  principles,  were  the  respective 
rights  and  duties  of  the  parties  under  their  agreement  ?  The 
defendant  Jackson,  upon  making  as  he  did  the  first  payment, 
had  a  right  to  require  the  execution  of  a  deed  by  the  vendors. 
But  in  order  to  put  them  in  default  for  not  executing  it,  it 
was  incumbent  on  him  to  demand  its  execution.  So  on  the 
other  hand  the  vendee  could  not  be  put  in  default  for  not 
executing  the  bond  and  mortgage  until  the  vendors  had  made 
and  tendered  their  deed.  Neither  party  ever  made  any  snch 
demand  or  tender.  It  is  clear,  therefore,  that  at  the  time 
when  the  second  instalment  became  due  neither  party  could 
rescind,  because  neither  had  a  right  to  treat  the  other  party 
as  having  failed  in  the  performance  of  his  contract.  They 
stood  upon  an  equal  footing,  and  the  contract  continued 
obligatory  upon  both.  Did  the  non-payment  of  the  second 
and  subsequent  instalments,  then,  put  the  vendee  or  his 
assigns  in  default?  Upon  the  doctrine  of  some  of  the  cases, 
this  question  should  be  answered  in  the  affirmative.  But 
the  case  of  Grant  v.  Johnson  (1  Seld.,  247)  has  settled  the 
principle  that  covenants  like  those  in  this  case  are  dependent, 
and  that  the  execution  of  the  deed  is  a  condition  precedent 
to  the  payment  of  the  instalments  subsequent  to  the  first. 
The  vendee  or  his  assigns,  therefore,  were  never  put  in 
default  in  this  case. 

The  consequence  of  this  conclusion  is,  that  his  right  to 
demand  the  execution  of  a  deed  upon  payment  of  the  < 
arrearages  continued  up  to  the  time  of  the  sale  upon  the 
Sibley  mortgage.  This  sale  and  the  conveyance  under  it  put 
it  out  of  the  power  of  the  vendors  to  convey  any  title  to  the 
purchaser.  This,  of  course,  under  the  construction  of  the 
covenant  which  we  have  adopted,  authorized  the  assignee  of 
the  vendee  to  treat  the  contract  as  rescinded,  unless  it  should 
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Lb  held  that  he  was  bound  still  to  demand  a  deed.  I  consider 
it  settled,  however,  that  no  such  demand  was  necessary. 
The  rule  on  this  subject  was  laid  down  at  an  early  day  in 
Sir  Antfiony  Main's  case  (5  Coke,  21),  and  seems  td  have 
been  generally  adhered  to  since.  In  that  case,  Sir  Anthony 
had  given  a  bond  to  his  tenant  to  make  a  new  lease  at  any 
time  upon  the  surrender  of  the  old  one.  Being  sued  upon 
the  bond,  he  pleaded  that  the  tenant  had  not  surrendered, 
to  which  the  latter  replied  that  he,  Main,  had  conveyed 
away  the  reversion,  and  on  demurrer  the  replication  was 
held  good.  It  is  said  by  Cowen,  J.,  in  Harrington  v.  Big- 
gins (17  Wend.,  376),  that  this  case  was  never  questioned, 
and  he  cites  a  number  of  cases  in  which  the  same  principle 
was  adopted.  The  case  of  Harrington  v.  Higgins  itself  does 
not  conflict  with  this  rule,  because  the  covenants  in  that 
case  were  held  to  be  independent,  and  because  the  defendant 
was  guilty  of  the  first  default.  I  think  it  may  be  assumed, 
therefore,  that  the  law  is,  that  where  the  title  of  a  vendor 
who  has  contracted  to  convey  is  totally  destroyed,  the  vendee 
is  not  bound  either  to  offer  to  perform  on  his  own  part  or  to 
require  performance  by  his  vendor,  but  may  at  once  treat  the 
contract  as  rescinded. 

It  follows  from  this,  that  upon  the  sale  and  conveyance 
under  the  foreclosure  of  the  Sibley  mortgage,  the  defendant 
Jackson  had  an  immediate  cause  of  action  against  the  ven- 
dors to  recover  back  the  money  paid,  and  of  course  that  he 
had  a  good  defence  as  against  them  to  any  legal  proceedings 
to  enforce  the  collection  of  the  note  given  for  the  balance  of 
the  first  instalment.  They  could  have  no  just  right  to  col- 
lect money  which  they  would  be  instantly  bound  to  refund 
to  the  party  from  whom  it  was  received.  No  court,. and 
especially  no  court  of  equity,  would  countenance  any  such 
claim.  It  is  not  a  case  where  the  defendant  is  concluded  by 
the  judgment,  because  the  defence  did  not  exist  until  long 
after  the  judgment  was  recovered.  No  defence  existed  until 
the  sale  under   the  Sibley   mortgage.     Until   that   event 
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occurred  the  vepdee  had  no  right  to  rescind  the  contract. 
The  vendors  had  not  been  put  in  default  by  a  demand  for  a 
conveyance  of  the  lot;  and  it  would  have  been  sufficient  for 
them  if  they  were  able  to  make  a  good  title  when  required 
to  convey,  wbich,  until  the  sale,  they  might  have  done  by 
paying  off  the  mortgage.  This  conclusion  renders  it  unne- 
cessary to  notice  any  of  the  other  points  made  by  the 
counsel. 

It  remains  only  to  inquire  whether  there  is  anything  in 
the  case,  to  give  to  the  plaintiff  Burwell  any  greater  rights 
than  the  original  vendors  themselves  would  'have  had.  The 
transfer  of  the  note  to  Clark  and  the  recovery  of  judgment 
by  him  could  not  of  course  change  his  relations  to  the  maker 
of  the  note  as  one  of  the  original  vendors.  The  same  obli- 
gations which  rested  upon  them  jointly,  rested  also  upon 
him  individually.  It  is  very  doubtful  therefore,  if  Burwell 
were  a  bona  fide  purchaser  for  a  consideration  paid,  whether 
tins  would  give  him  any  greater  rights  than  Clark  the  plain- 
tiff himself  had.  Possibly,  however,  as  the  defence  did  not 
exist  at  the  time  of  the  assignment,  it  might.  But  it  does 
not  appear  that  he  was  such  a  purchaser.  The  assignment 
expressed  a  nominal  consideration  merely,  of  one  dollar,  and 
there  was  no  proof  that  anything  was  paid.  In  the  case  of 
Jackson  v.  Cadwell  (1  Cow.,  622),  it  was  held  that  it  was  not 
sufficient  for  a  party  claiming  to  be  a  bona  fide  purchaser,  to 
show  a  conveyance  expressing  a  consideration,  but  he  must 
go  further  and  show  the  consideration  actually  paid.  I  think 
this  a  just  rule.  But  I  do  not  understand  it  to  be  claimed  in 
this  case  that  Burwell  was  a  bona  fide  purchaser.  On  the 
contrary,  the  case  states  that  he  had  become  trustee  for 
Clark,  and  I  infer  that  he  held  this  judgment  in  his  character 
of  trustee  and  not  in  his  own  right. 

This,  under  the  views  already  taken,  is  decisive  of  the 
case.  The  judgment  of  the  supreme  court  must  be  reversed, 
and  the  bill  in  the  original  suit  dismissed.  The  prayer  of 
the  cross  bill  for  a  perpetual  injunction  should  be  granted, 
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and  the  proceedings  remitted  to  the  supreme  court  with 
instructions  to  carry  into  effect  this  judgment. 

Ordered  accordingly. 


Daniels  against  Lyon  and  others. 

Where,  in  an  action  for  tort,  there  is  a  verdict  in  favor  of  certain  of  the  defen- 
dants, and  in  favor  of  the  plaintiff  against  the  remaining  defendants,  the 
defendants  prevailing  are  entitled  of  course  to  costs,  under  §  806  of  the 
Code  of  Procedure,  although  all  the  defendants  had  joined  in  a  single 


The  plaintiff  brought  an  action  in  the  supreme  court  for 
trespass  upon  lands  against  five  defendants,  who  all  joined 
in  a  single  answer.  Upon  the  trial  the  plaintiff  obtained  a 
verdict  against  two  of  the  defendants ;  the  other  three  had 
a  verdict  in  their  fevor.  The  plaintiff  entered  judgment 
for  his  damages  and  costs  against  the  two  defendants.  The 
three  defendants  who  succeeded  in  their  defence  had  their 
costs  adjusted  by  the  clerk,  and  obtained  an  order  from  Mr. 
Justice  Barculo,  at  the  Westchester  special  term,  giving 
them  leave  to  enter  judgment  for  the  costs  of  their  defence. 
On  appeal  to  the  general  term,  this  order  and  judgment 
were  affirmed.    The  plaintiff  thereupon  appealed  to  this 


J.  W.  Tompkins  for  the  appellants. 

8.  E.  Lyon  for  the  respondents. 

Allen,  J.  Section  304  of  the  Code  prescribes  in  what 
class  of  actions,  which  are  those  heretofore  known  as  com- 
mon law  actions,  the  plaintiff  upon  a  recovery  shall  be 
entitled  as  of  course  to  costs  against  the  defendant.    Section 
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305  gives  costs  to  the  defendant  in  these  actions  unless  the 
plaintiff  be  entitled  to  costs  therein.  These  two  sections 
dispose  of  the  right  of  the  parties  to  costs  in  the  actions 
enumerated.  The  provisions  of  $  306  are  not  applicable  to 
the  class  of  actions  embraced  within  §§  304  and  305,  but 
apply  exclusively  to  actions  of  an  equitable  nature,  such  as 
would  have  been  the  subjects  of  suits  in  equity  when  the 
distinction  between  actions  of  law  and  suits  in  equity. was 
recognized,  and  to  appeals  in  certain  cases.  In  the  actions 
enumerated  in  §§  304,  5,  the  design  was  to  give  the  indem- 
nity provided  by  the  act  to  the  plaintiff  against  all  the 
defendants  as  to  whom  he  should  succeed,  and  to  each  defen- 
dant who  should  be  unjustly  brought  into  court  and  com- 
pelled to  defend  himself  against  an  unfounded  claim. 
Section  305  gives  costs  to  the  defendant,  that  is,  to  each 
defendant,  unless  the  plaintiff  be  entitled  to  costs  therein, 
that  is,  in  that  particular  action,  as  against  that  defendant. 
For  the  purpose  of  determining  the  right  of  the  parties  to 
costs,  the  action,  being  one  of  the  class  enumerated  in  $  304, 
must  be  considered  as  a  several  action  against  those  defen- 
dants who  shall  be  acquitted  or  succeed  therein.  Although 
the  legislature  has  not  in  language  adopted  the  provisions 
of  the  Revised  Statutes  upon  the  subject,  I  see  no  evidence 
of  an  intent  to  change  thfe  rule.  There  is  no  good  reason 
why  the  defendant  in  a  case  like  this  should  not  be.  entitled 
to  indemnity  for  the  false  claim  made  against  him ;  and  as 
the  statute  regulating  costs  will  upon  a  reasonable  inter- 
pretation give  it  to  him,  I  think  we  ought  not  to  be  astute 
to  discover  a  different  reading  of  the  act  The  question 
was  properly  disposed  of  by  the  supreme  court.  ( Comtock 
v.  Bayard,  2  Sand/.  S.  C.  R.,  705 ;  Stone  v.  Duffy,  3  id.,  761.) 

Johnson,  J.  The  question  in  this  case  is  whether,  under 
the  Code  of  1849,  when  in  an  action  for  trespass  against 
several,  who  answer  together  by  a  single  attorney,  the 
plaintiff  recovers  against  some  of  the  defendants  and  the 
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others  are  acquitted,  the  defendants  acquitted  are  entitled 
of  course  to  costs  against  the  plaintiff.  This  court  so  held 
in  Decker  v.  Gardiner  (4  Seld.,  29).  It  is  true  that  in  that 
suit  the  answers  were  separate,  but  this  fact  is  not  made 
material  in  the  section  on  which  that  case  was  decided  and 
this  depends.  That  case  was  deliberately  determined  and  I 
see  no  ground  to  reexamine  it. 


Judgment  affirmed. 


Cotheal  against  Talmage. 

Where  the  damages  resulting  from  the  breach  of  an  agreement  are  in  their 
nature  entirely  indefinite  and  uncertain,  and  the  parties  have  mentioned  a 
specific  sum  as  liquidated  damages,  such  sum  will  be  regarded  as  damages, 
and  not  as  a  penalty,  unless  the  amount  be  greatly  disproportioned  to  any 
probable  estimate  of  the  actual  damages. 

The  sum  so  fixed  will  be  considered  as  damages,  although  by  the  terms  of  the 
agreement  it  is  to  be  paid  on  the  preach  of  any  one  of  several  stipulations 
of  different  degrees  of  importance,  when  the  damages  arising  from  the 
breach  of  each  of  them  would  be  in  their  nature  indefinite. 

(There  the  provision  for  the  payment  of  a  fixed  sum  on  the  breach  of  an 
agreement  is  found  in  the  condition  of  a  penal  bond,  the  presumption  is  that 
the  sum  named  in  the  condition  was  not  designed  as  a  penalty. 

In  December,  1848,  the  plaintiff  entered  into  an  agree 
ment  with  a  company  of  persons,  of  whom  G.  T.  De  Forest 
was  one,  by  which,  in  consideration  of  the  sum  of  $100 
paid  to  him  by  each  of  the  individuals  composing  the  com- 
pany, the  plaintiff  agreed  to  furnish  them  with  a  cabin 
passage  to  San  Francisco,  with  subsistence  for  a  year,  and 
with  the  articles  and  tools  necessary  for  carrying  on  mining 
operations  in  California.  On  their  part  the  company 
seveially  covenanted  with  the  plaintiff  that  they  would 
diligently  devote  themselves  to  obtaining  gold  and  other 
precious  metals,  in  the  manner  and  under  the  superin- 
tendence and  regulations  specified  in  the  agreement,  a 
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certain  proportion  of  the  earnings  of  each  being  agreed  to 
be  paid  to  the  plaintiff;  and  that  they  would  severally 
execute  a  bond  with  an  approved  surety  or  sureties  to  the 
plaintiff  conditioned  for  the  payment  to  him,  by  the  person 
executing  the  agreement  and  the  bond,  in  case  such  person 
should  fail,  to  keepj  or  should  break  the  agreement,  of  "  the 
sum  of  five  hundred  dollars,  as  liquidated  damages*" 

In  pursuance  of  this  agreement,  and  at  the  same  time, 
De  Forest*  with  the  defendant  as  his  surety,  executed  to 
the  plaintiff  a  bond,  commencing  in  the  usual  form,  with  a 
penalty  of  $1000.  Then  followed,  after  a  reference  in 
general  terms  to  the  agreement,  this  further  recital  and 
condition: 

"  And  whereas  it  is  agreed  on  the  part  of  the  above 
bound  en  Goyn  T.  De  Forest,  that  in  case  he  should  fail  to 
keep,  or  should  break  said  agreement,  there  should  be  paid 
to  said  David  Cotheal  the  suin  of  five  hundred  dollars,  as 
liquidated  damages ;  now,  therefore,  the  condition  of  this 
obligation  is  such,  that  if  the  above  bounden  Goyn  T.  De 
Forest  and  Daniel  Taimage  shall  well  and  truly  pay,  or 
cause  to  be  paid  to  said  David  Cotheal,  his  certain  attorney, 
executors,  administrators  or  assigns,  upon  the  breach  of 
said  agreement  as  aforesaid,  the  just  and  full  sum  of  five 
hundred  dollars,  without  any  fraud  or  other  delay,  then 
this  obligation  to  be  void,  or  else  to  remain  in  full  force 
and  virtue." 

This  action  was  commenced  in  the  New- York  common 
pleas,  in  December,  1849.  The  complaint  stated  the  agree- 
ment and  bond,  and  alleged  a  breach  of  the  agreement  on 
the  part  of  De  Forest,  in  leaving  the  mineral  district  and 
refusing  to  devote  himself  diligently  and  exclusively  to 
obtaining  gold  and  other  precious  metals,  pursuant  to  the 
articles,  and  claimed  as  damages  the  $500  mentioned  in  the 
instruments  referred  to. 

The  defendant,  in  the  fourth  clause  of  his  answer,  denies 
that  De  Forest  ever  broke  the  alleged  agreement,  or  refused 
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to  perform  any  covenant  mentioned  in  the  complaint,  or 
left  the  mineral  district  referred  to,  or  failed  or  omitted  to 
devote  himself  diligently  and  exclusively  to  obtaining  gold 
or  other  precious  metals  pursuant  to  the  articles,  "  further 
or  otherwise  than  as  hereinafter  stated."  The  sixth  clause 
alleges  specifically  the  performance  of  the  agreement  by 
De  Forest  for  a  certain  length  of  time,  and  then  states  that 
after  he  had  been  diligently  and  exclusively  devoting  himself 
to  the  obtaining  of  gold  and  precious  metals,  in  pursuance 
of  the  terms  of  the  agreement,  for  about  .sfcven  weeks,  the 
plaintiff,  about  October  11,  1849,  by  his  own  acts  and  pro- 
curement, and  those  of  certain  agents  and  servants,  per- 
suaded and  induced  De  Forest  and  the  other  parties  to  the 
agreement  to  break  up  and  abandon  the  enterprise.  These 
allegations  are  denied  by  the  reply. 

On  the  trial,  before  Judge  Ingraham  and  a  jury,  in  June, 
1851,  it  was  held  that  the  breach  of  the  agreement  was 
admitted  on  the  pleadings,  and  no  proof  thereof  was 
required  from  the  plaintiff.  A  verdict  was  given  for  the 
whole  amount  claimed;  and  judgment  upon  the  verdict 
was  affirmed  by  the  court  at  general  term.  The  defendant 
appealed  to  this  court. 

N.  JEEZ/,  Jr.,  for  the  appellant. 

A.  Thompson  for  the  respondent. 

Ruggles,  J.  The  only  question  necessary  to  be  con- 
sidered in  this  case  is,  whether  the  sum  of  $500  mentioned 
in  the  condition  of  the  defendant's  bond  is  a  penalty  to 
cover  such  damages  as  might  be  proved  on  the  trial,  or  an 
amount  liquidated  and  settled  between  the  parties  as  the 
compensation  to  be  paid  upon  the  breach  of  the  contract. 
The  ablest  judges  have  declared  that  they  felt  themselves 
embarrassed  in  ascertaining  the  principle  on  which  the 
decisions  upon  questions  like  the  present  werefounded.  (2 
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Bos.  Sf  Put.,  350.)  They  have  said  that  the  law  relative  to 
liquidated  damages  has  always  been  in  a  state  of  great 
uncertainty ;  and  that  this  has  been  occasioned  by  judges 
endeavoring  to  make  better  contracts  for  parties  than  they 
have  made  for  themselves.  ( Crisbee  v.  Bolton,  3  Car.  Sf  P., 
240.)  Best,  Ch.  J.,  says  in  that  case,  that  parties  to  con- 
tracts, from  knowing  exactly  their  own  situation  and  objects, 
can  better  appreciate  the  consequences  of  their  failing  to 
obtain  those  objects  than  either  judges  or  juries;  and  that 
if  a  contract  cltefrly -state  what  shall  be  paid  by  the  party 
who  breaks  it  to  the  party  to  whose  prejudice  it  is  broken 
the  verdict  in  an  action  for  the  breach  should  be  for  the 
stipulated  sum  ;  that  a  court  of  justice  has  no  more  autho- 
rity to  put  a  different  construction  on  the  part  of  an  instru- 
ment ascertaining  the  amount  of  damages  than  it  has  to 
decide  contrary  to  any  other  of  its  clauses.  It  is  conceded 
by  all  that  courts  are  to  be  governed  by  the  intention  of  the 
parties,  to  be  gathered  from  the  language  of  the  contract 
and  from  the  nature  and  circumstances  of  the  case#.  Where 
there  is  a  contract  to  pay  money,  the  damages  for  its  breach 
are  fixed  and  liquidated  by  law,  and  require  no  liquidation 
by  the  parties.  An  agreement  to  pay  greater  damages  is 
therefore  regarded  as  a  penalty.  But  when  the  damages 
resulting  from  the  breach  are  uncertain  in  amount,  as  they 
are  in  all  other  cases,  the  parties  have  the  right  to  say  how 
much  shall  be  paid  by  way  of  compensation  to  the  party 
injured ;  and  when  they  have  settled  that  compensation, 
neither  a  court  of  law  nor  a  court  of  equity  will  diminish 
its  amount  unless  it  be  so  grossly  disproportionate  to  the 
actual  injury  that  a  man  would  start  at  the  bare  mention 
of  it.  (2  Bos.  Sf  Pul.,  351.)  Where  there  is  a  manifest  diffi- 
culty in  ascertaining  damages  arising  from  the  breach  of  the 
contract,  and  the  fair  conclusion  is  that  the  amount  is  speci- 
fied and  agreed  on  for  the  purpose  of  saving  the  expense  or 
avoiding  the  difficulty  of  proving  the  actual  damages,  the 
parties  should  be  held  to  their  bargain ;  and  especially  where 
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the  amount  fixed  and  liquidated  is  not  far  beyond  what 
might  probably  be  expected  to  arise  from  a  breach  of  the 
contract.  1  am  of  opinion  that  the  present  is  such  a  case. 
The  parties  had  agreed  to  cooperate  in  a  hazardous  adven- 
ture, to  be  executed  at  a  great  distance  from  the  place  where 
the  contract  was  made,  in  a  country  unsettled  and  without 
a  regular  government.  The  plaintiff  was  to  make  large 
advances  for  the  transportation  and  supply  of  the  company, 
of  which  De  Forest  (for  whom  the  defendant  Vas  surety) 
was  one.  The  success  of  the  adventure  depended  on  a  strict 
and  faithful  performance  of  the  contract  by  those  who  were 
engaged  in  it.  The  loss  occasioned  by  the  desertion  or  dis- 
obedience of  any  one  of  the  company  could  not  be  supplied 
without  great  expense  and  delay,  if  at  all.  Great  gains 
were  undoubtedly  expected  by  all  parties  from  the  enter- 
prise ;  and  great  loss  to  the  plaintiff  was  certain  from  its 
failure.  United  action,  subordination  and  obedience  were 
indispensable  to  its  success.  The  temptations  to  desertion 
and  disobedience  in  California  were  many  and  strong.  We 
know  from  the  history  of  the  country  that  military  and 
naval  subordination  were  broken  up  by  those  temptations. 
Without  stern  and  stringent  provisions  in  the  articles  which 
bound  the  company,  no  reasonable  expectation  could  be 
entertained  that  they  would  remain  united.  It  was  neces- » 
sary  for  the  interest  of  each  that  all  should  be  bound-  by 
such  provisions.  From  the  nature  and  object  of  the  adven- 
ture, the  amount  of  gain  by  a  strict  performance  of  the 
contract  could  not  be  foretold,  and  the  amount  of  loss  by 
a  breach  could  not  be  ascertained  by  proof;  and  if  it  had 
been  susceptible  of  proof  in  that  country,  the  expense  and 
difficulty  of  obtaining  it  here  would  have  rendered  a  con- 
tract to  pay  unliquidated  damages  of  no  value.  The  liqui- 
dation of  the  damages  by  contract  between  the  parties  was 
therefore  prudent  and  reasonable  on  all  sides.  Without 
such  a  provision  the  plaintiff  would  have  had  no  real  or 
substantial  security  for  his  advances;  and  without  it  the 
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contract  would  probably  never  have  been  made.  There  is 
nothing  in  the  case  to  authorize  us  to  say  that  the  probable 
damages  were  unreasonably  estimated  at  $500.  It  is 
probably  less  than  all  parties  expected  the  plaintiff  would 
gain  by  the  adventure  from  the  services  of  each  individual, 
provided  the  enterprise  was  faithfully  prosecuted  by  all; 
and  whether  the  payment  of  this  sum  by  each  delinquent 
of  the  company  will  indemnify  him  for  his  loss,  we  have  no 
means  of  ascertaining  from  the  case.  Under  these  circum- 
stances, it  seems  to  me  that  the  intention  of  thev  parties  to 
the  bond  was  to  bind  themselves  to  the  payment  of  the  sum 
mentioned  in  its  condition  in  case  of  a  breach  of  the  agree- 
ment. 

But  it  is  contended  that  because  the  contract  referred  to 
in  the  bond  bound  the  defendant  to  do  several  things  of 
different  degrees  of  importance,  and  the  sum  of  $600  was 
made  payable  for  the  non-performance  of  any  or  either,  it 
must  be  a  penalty,  and  not  liquidated  damages*  This 
doctrine,  ip  the  cases  in  which  it  is  asserted,  is  -traced  to 
the  casfcs  of  Astley  v.  Weldm  (2  Bos.  8f  Pid.f  346 )  and  Kern- 
ble  v.  Farren  (6  Bing.,  141).  But  I  do  not  understand 
either  .of  these  cases  as  establishing  any  such  rule.  The 
principle  to  be  deduced  from  them  is,  that  where  a  party 
agrees  to  do  several  things,  one  of  which  is  to  pay  a  sum 
of  inoney,  and  in  case  of  a  failure  to  perform  any  or  either 
of  the  stipulations,  agrees  to  pay  a  larger  sum  as  liquidated 
damages,  the  larger  sum  is  to  be  regarded  in  the  nature  of 
a  penalty ;  and,  being  a  penalty  in  regard  to  one  of  the 
stipulations  to  be  performed,  is  a  penalty  as  to  all.  In 
Kemble  v.  Farren,  Tindall,  Ch.  J.,  says,  that  if  the 
clause  fixing  the  sum  for  liquidated  damages  uhad  been 
limited  to  breaches  which  were  of  an  uncertain  nature  and 
amount,  we  should  have  thought  it  would  have  the  effect 
of  ascertaining  the  damages  upon  any  such  breach ;"  thus 
rejecting  the  doctrine  contended  for  by  the  defendant's 
counsel  in  the  present  case.    It  is  true  that  the.  doctrine 
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thus  contended  for  has  been  adopted  in  some  English  and  in 
several  American  cases ;  hastily,  I  should  think,  and  without 
a  careful  examination  of  the  cases  from  which  it  is  supposed 
to  be  derived.  But  if  it  should  be  considered  as  having  any 
8olid  foundation  in  principle,  it  should  be  applied  only  in 
subordination  to  the  general  rule,  which  requires  the  courts 
in  these,  as  in  all  other  cases,  to  carry  into  effect  the  true 
intent  of  the  parties.  It  should  never  be  applied  to  cases 
like  the  present,  where  the  amount  of  damages 'is  uncertain 
from  the  nature  of  the  subject  itself;  and  incapable  of 
propf,  not  only  from  that  uncertainty,  but  from  the  circum- 
stances of  the  case  already  stated,  and  where  for  these 
reasons  there  was  a  necessity  for  ascertaining  them  by 
estimate,  by  the  parties  in  their  contract.  The  only 
plausible  ground  for  withholding  the  doctrine  in  any  case 
is,  that  the  party  might  be  made  responsible  for  the  whole 
amount  of  damages  for  the  breach  of  an  unimportant  part 
of  his  contract,  and  so  be  made  to  pay  a  sum  by  way 
of  damages  grossly  disproportionate  to  the  injury  sustained 
by  the  other  party.  Without  undertaking  to  deny  that 
this  rule  may  be  properly  applied  to  some  cases,  I  cannot 
think  it  ought  to  be  applied  to  the  present.  The  injustice 
which  it  professes  to  avoid  is  no  greater  than  that  which 
is  tolerated  in  many  other  cases  for  the.  purpose  of  enforcing 
a  faithful  performance  of  contracts.  A  laborer,  for  instance, 
who  agrees  to  work  by  the  month  or  by  the  year,  his 
wages  to  be  paid  at  the  end  of  the  term,  loses  by  our  law 
the  fruits  of  his  toil,  if  he  fails  in  his  last  day's  work ;  and 
a  farmer  who  contracts  to  deliver  to  a  merchant  one 
hundred  tons  of  hay,  for  which  he  is  to  be  paid  when  the 
whole  is  delivered,  and  delivers  ninety-nine  tons,  but  fails 
in  delivering  the  last  load,  to  make  up  the  quantity,  can 
recover  for  no  part  of  what  he  has  delivered.  If  the  rigor 
and  severity  of  this  rule  can  be  justified,  we  shall  have  no 
difficulty  in  reconciling  our  minds  to  the  propriety  of  hold- 
ing that  the  surety  for  De  Forest  is  responsible  in  the 
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specified  amount  of  damages  for  the  non-performance  of  his 
contract,  and  in  declining  to  relieve  him  from  the  conse- 
quences of  a  breach  to  which  he  made  himself  liable  by 
his  bond. 

Again,  this  is  an  action  upon  a  bond  in  the  penalty  of 
$1000,  conditioned  to  pay  $500  in  a  certain  event  therein 
mentioned.  In  Fletcher  v.  Dyche  (2  Term  R.,  32),  Bul- 
lish, J.,  says :  "  Where  there  is  a  penalty  in  a  bond,  it 
is  strange  that  the  sum  mentioned  in  the  condition  should 
be  called  a  penalty."  And  Lord  Eldon,  in  Astley  v.  Weldon, 
says  it  would  have  been  absurd  to  say  that  the  sum  men- 
tioned in  the  condition  of  a  bond  and  secured  by  a  penalty 
should  itself  be  regarded  as  a  penal  sum.  ( See  Smith  v. 
Smith,  4  Wend.,  468.)  Whether  we  look  to  the  form  of 
the  defendant's  contract,  to  the  nature  of  his  engagement, 
or  to  the  circumstances  in  relation  to  which  it  was  made, 
we  find  the  intention  of  the  parties  was  that  the  sum 
expressed  in  the  condition  of  the  bond  should  be  paid  for  a 
breach  of  De  Forest's  contract.  The  jury  having  found  it 
broken,  we  think  the  judgment  of  the  court  below  should 
be  affirmed. 

Allen,  J.,  concurred  in  the  above  opinion,  but  thought 
a  new  thai  should  be  granted,  on  the  ground  that  the  court 
below  erred  in  holding  that  the  breach  was  admitted. 

All  the  other  judges  concurring, 

Judgment  affirmed. 
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Fitzhugh  and  others  against  Wiman. 

Forwarding  merchants,  who  have  made  advances  for  prior  charges  on  goods 
consigned  to  them  to  be  transported  and  delivered  to  the  ultimate  con- 
signees or  owners,  have  such  an  interest  in  the  goods  as  entitles  them  to 
maintain  an  action  to  recover  the  possession  thereof,  against  a  third  person 
to  whom  such  goods  have  been  wrongfully  delivered  by  the  carrier. 

The  delivery  of  the  goods  by  the  consignor  to  the  carrier  in  such  case,  under 
a  special  consignment  to  the  forwarders,  was  virtually  a  delivery  to  them ; 
the  carrier  being  regarded  as  their  agent  to  receive,  transport  and  deliver 
the  goods  to  them. 

In  such  action,  where  the  property  prior  to  the  time  of  the  trial  has  reached 
the  hands  of  the  general  owner,  the  true  value  to  be  assessed  and  recovered 
is  the  value  of  the  plaintiffs'  special  property  only,  which  value  is  ascer- 
tained from  the  amount  advanced  by  them  upon  the  property,  together  with 
the  freight  which  would  have  accrued  to  them  upon  the  transportation  to 
the  ultimate  consignee. 

In  an  action  to  recover  the  possession  of  personal  property,  where  the  property 
has 'not  been  delivered  to  the  plaintiffs  prior  to  the  trial,  the  plaintiffs 
recovering  have  not  a  right  to  elect  to  take  judgment  for  the  value  of  the 
property,  but  are  entitled  only  to  a  judgment  in  the  alternative,  that  they 
recover  possession  of  the  property,  or  the  value  thereof  in  case  a  delivery 
cannot  be  had,  together  with  damages  for  the  detention  thereof. 

Where  the  plaintiffs  in  such  an  action  recovered  an  absolute  judgment  for  the 
amount  of  their  advances  and  their  prospective,  freight  in  one  Bum,  being 
the  precise  amount  which  should  have  been  assessed  as  the  value  of  their 
special  property,  it  was  Held,  that  although  the  judgment  was  erroneous  in 
form,  under  §  277  of  the  Code,  a  new  trial  was  not  necessary,  but  that  the 
judgment  might  be  modified  by  changing  it  into  a  judgment  in  tho 
alternative  for  the  recovery  of  the  possession  of  the  property,  or  of  the 
value  already  assessed  in  case  a  delivery  could  not  be  had. 

The  terms  of  a  bill  of  4ading  cannot  be  contradicted  or  modified  by  parol 
evidence. 

Action  to  recover  the  possession  of  personal  property, 
commenced  in  May,  1849.  The  plaintiffs  were  warehouse- 
men at  Oswego  and  common  carriers  upon  the  lakes  and 
canals,  doing  business  under  the  name  of  H.  Fitzhugh  & 
Co.  The  property  in  question  was  shipped  at  Chicago, 
by  George  Steel,  on  board  the  propeller  Genesee  Chief. 
Three  separate  bills  of  lading  were  taken,  by  the  terms 
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of  which  the  carrier  agreed  to  deliver  the  goods  at  the 
port  of  Oswego  to  the  consignees  named  in  the  margin. 
"  he  or  they  paying  freight,"  or,  as  one  of  the  bills  was 
worded,  "  freight  and  charges."  The  address  in  the  mar- 
,  gin  of  the  first  bill  was  as  follows : 

"  John  Spencer, 

No.  8,  Small  Brook  st., 
Birmingham,  England, 
Care  H.  Fitzhugh  &  Co., 

Oswego ; 
Strachan  &  Scott, 

New-York." 
Upon  the  second, 

"Strachan  &  Scott, 

New-York, 
Care  H.  Fitzhugh  &  Co., 

Oswego,  N.  Y." 
And  upon  the  third, 

"  John  Cummings, 

Albany,  N.  Y., 
Care  H.  Fitzhugh  &  Co.,  / 
Oswego,  N.  Y." 

Steel  was  a  warehouseman  at  Chicago,  and  while  tHe 
property  was  in  his  hands  charges  had  accrued  upon  it  in 
his  behalf  to  the  amount  of  $51.70.  This  amount  the 
plaintiffs  advanced  to  him  in  consideration  of  his  shipping 
the  cargo  through  them  and  delivering  to  them  the  bills  of 
lading.  The  plaintiffs  also  contracted  with  the  consignor 
for  the  transportation  of  the  property,  at  the  lowest  current 
rates  of  freight,  from  Oswego  to  the  consignees  in  Albany 
and  New-York. 

The  captain  of  the  propeller,  on  arriving  at  Oswego, 
instead  of  delivering  the  property  to  the  plaintiffs,  to  whom 
it  was  consigned,  delivered  it  to  the  defendant,  who  was 
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also  engaged  in  forwarding.  The  plaintiffs  thereupon  brought 
this  action ;  but  did  not  obtain  possession  of  the  property, 
as  the  defendant  gave  the  requisite  security,  and  retained 
and  forwarded  the  property  to  the  consignees  in  New- 
York  and  Albany. 

Upou  the  trial  before  Mr.  Justice  Allen  and  a  jury,  at 
the  Oswego  circuit,  in  June,  1850,  the  foregoing  facts  were 
shown  on  the  part  of  the  plaintiffs,  and  the  amount  of 
freight  which  would  have  accrued  to  them  upon  the  trans- 
portation of  the  property  to  New-York  was  proved  at 
$67.69.  The  defendant  then  offered  to  prove  by  parol 
testimony  an  agreement  with  Steel  at  the  time  of  shipping 
the  property,  that  if  the  propeller  could  not  conveniently 
get  up  to  Fitzhugh's  wharf,  or  deliver  the  property  to 
Fitzhugh  &  Co.,  it, might  be  delivered  at  any  other  place, 
or  to  any  other  persons  than  the  consignees.  This  testi- 
mony was  excluded  by  the  court,  and  the  defendant  excepted. 
The  plaintiffs  obtained  a  judgment  for  $119.39,  being  the 
amount  of  their  advances  and  freight  together,  in  one 
sum,  as  damages,  the  judgment  being  entered  in  the  same 
form  as  if  the  action  had  been  for  the  conversion  of  personal 
property.  A  motion  for  a  new  trial  was  denied  and  the 
judgment  affirmed  at  general  term,  and  the  defendant 
appealed.  The  cause  was  submitted  here  on  printed  argu- 
ments by 

Charles  Rhodes  for  the  appellant. 

Taicott  Sf  Churchill  for  the  respondents. 

Selden,  J.  In  regard  to  the  main  question  presented  in  this 
case  upon  the  merits,  which  is  whether  the  plaintiffs  had  such  an 
interest  in  the  goods  as  entitled  them  to  maintain  the  action, 
I  see  no  reason  to  doubt  the  accuracy  of  the  conclusion 
arrived  at  by  the  supreme  court.  A  contract  to  transport 
the  goods  from  Oswego  having  been  made  by  the  plaintiffs 

Sel.— Vol.  V.  71 
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at  Chicago,  and  advances  having  been  made  by  them  upon 
the  faith  of  such  contract,  the  delivery  of  the  goods  to  a 
common  carrier  at  Chicago,  under  a  special  consignment  to 
the  plaintiffs,  was  virtually  a  delivery  to  them :  the  master  of 
the  propeller  in  this  case  is  to  be  regarded  as  the  agent  of 
the  plaintiffs  to  receive  the  goods  for  them  at  Chicago  and  trans- 
port and  deliver  them  at  Oswego.  x  But  aside  from  this,  the  con- 
signee of  property  is  in  law  presumed  to  be  the  owner,  and 
if  they  are  lost  in  transitu,  or  diverted  from  their  destination, 
suit  may  be  brought  either  in  his  name  or  in  that  of  the  real 
owner.  In  this  case  the  plaintiff  had  not  only  the  rights  of 
a  consignee,  but  also  a  special  property  in  the  goods  to  the 
extent  of  the  advances  made  and  the  profits  to  be  realized 
upon  them. 

But  it  is  insisted  on  the  part  of  the  appellant  that  if  the 
plaintifls  were  entitled  to  recover  at  all  they  were  not  entitled 
to  the  judgment  which  they  obtained ;  that  the  form  of  the 
judgment  is  erroneous  and  not  warranted  by  law  in  such  a 
case.  This  depends  upon  the  construction  to  be  given  to  the 
provisions  of  the  Code,  by  which  the  proceedings  in  actions 
to  recover  the  possession  of  personal  property  are  regulated. 
Section  277  prescribes  the  form  of  judgment  to  be  taken  in 
this  class  of  actions.  The  first  branch  of  that  section  provides 
as  follows :  "  In  an  action  to  recover  the  possession  of  per- 
sonal property,  judgment  for  the  plaintiff  may  be  for  the 
possession,  or  for  the  recovery  of  possession,  or  the  value 
thereof  in  case. a  delivery  cannot  be  had,  and  damages  for 
the  detention."  It  is  clear  that  a  plaintiff  in  an  action  of 
this  kind  cannot  take  a  judgment  not  warranted  by  this  sec- 
tion. It  becomes  necessary,  therefore,  to  put  a  construction 
upon  it. 

The  point  to  be  determined  is  whether  the  provision  in 
question  authorizes  a  plaintiff  to  whom  the  property  has  not 
been  delivered,  and  when  it  appears  upon  the  trial  that  the 
property  is  beyond  his  reach,  to  take  judgment  absolutely 
for  its  value,  or  whether  in  such  cases,  if  he  succeeds,  the 
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judgment  should  be  in  the  alternative  for  the  recovery  of 
the  property,  or  of  its  value  as  assessed  by  the  jury  in  case 
a  delivery  cannot  be  had.  If  the  clause  upon  which  this 
depends  were  to  be  interpreted  with  reference  alone  to  the 
import  of  the  terms  used,  and  the  grammatical  construction 
of  the  sentence,  there  might  be  some  difficulty  in  deciding 
this  question.  There  are,  however,  other  considerations, 
\yhich  leave  little  if  any  doubt  as  to  what  was  intended.  It 
is  clear  that  it  cannot  be  at  the  option  of  the  plaintiff  to 
take  judgment  for  the  value  of  the  property  when  if  has 
already  been  restored  to  him,  because  the  statute  gives  this 
right  only  when  a  delivery  cannot  be  had.  How,  then,  is 
the  fact  that  a  return  of  the  property  cannot  be  obtained  to 
be  made  to  appear  ?  No  evidence  on  this  subject  can  be 
offered  to  the  jury,  because  it  is  wholly  foreign  to  any  issue 
upon  which  they  are  to  pass.  The  fact  can  only  be  shown 
therefore  by  proof  offered  to  the  court  before  judgment,  or 
by  the  action  of  the  sheriff  upon  the  execution. 

If  the  former  course  was  intended,  what  is  to  become  of 
that  class  of  cases  in  which  the  property  is  eloigned  or 
removed  after  judgment?  These  cases,  as  well  as  those 
where  the  property  had  been  without  the  knowledge  of  the 
plaintiff  put  beyond  the  reach  of  the  execution  before 
judgment,  would  be  left  wholly  unprovided  for.  But  the 
provision  of  the  Code  in  respect  to  the  execution  in  such 
cases  would  seem  to  settle  the  question  as  to  the  form  of 
the  judgment  Section  289  prescribes  the  form  of  the 
various  executions  which  may  be  issued.  Subdivision  4  of 
this  section  provides  as  follows:  "If  it  (the  execution)  be 
for  the  delivery  of  the  possession  of  real  or  personal  pro- 
perty, it  shall  require  the  officers  to  deliver  the  possession 
of  the  same,  particularly  describing  it,  to  the  party  entitled 
thereto,  and  may  at  the  same  time  require  the  officers  to 
satisfy  any  costs,  damages,  or  rents  and  profits  recovered  by 
the  same  judgment,  out  of  the  personal  property  of  the 
party  against  whom  it  was  rendered,  and  the  value  of  the 
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property  for  which  the  judgment  was  recovered  to  be 
specified  therein,  if  a  delivery  thereof  cannot  be  had"  &c 
This  provision  for  an  execution  in  the  alternative,  making 
the  right  to  levy  and  collect  the  value  of  the  property 
depend-  upon  the  question  whether  the  property  itself  can 
be  found  and  delivered,  shows  conclusively  that  it  was 
intended  that  the  judgment  should  be  in  the  alternative. 
An  execution  in  this  form  upon  an  absolute  judgment  for 
the  value  of  the  property  could  never  have  been  authorized. 
A  comparison  of  $  277  of  the  Code  with  the  provisions  of 
the  Revised  Statutes,  for  which  it  is  substituted,  leads  to 
the  same  conclusion.  Section  49  of  the  statute  concerning 
"the  action  of  replevin"  (2  R.  S.,  630),  provides  that  "If 
the  goods  and  chattels  specfied  in  the  declaration  shall  not 
have  been  replevied  and  delivered  to  the  plaintiff,  such 
plaintiff,  in  case  he  shall  recover  judgment  upon  the  whole 
record,  shall  be  entitled,  in  addition  to  his  judgment  for 
damages  and  costs,  to  a  further  judgment  that  such  goods 
and  chattels  be  replevied  and  delivered  to  him  without 
delay ;  or,  in  default  thereof  that  such  plaintiff  do  recover 
from  the  defendant  the  value  of  such  goods  and  chattels, 
as  the  same  shall  have  been  assessed  by  the  jury  on  the 
trial,  or  upon  a  writ  of  inquiry."  The  language  of  this 
section  is  too  explicit  to  admit  of  any  doubt  whatever ;  the 
plaintiff  is  to  have  judgment  for  a  delivery  of  the  property, 
or  in  default  thereof  that  he  recover  the  value,  &c. ;  and 
the  execution  provided  for  in  the  next  section  followed 
strictly  the  terms  of  the  judgment,  commanding  the  sheriff 
to  deliver  the  property  if  found,  and  if  it  could  not  be 
found,  then  to  levy  the  value,  &c.  Now  any  one  who  com- 
pares §§  277  and  289  of  the  Code  with  these  two  sections 
of  the  Revised  Statutes,  must,  I  think,  be  satisfied  that  they 
were  intended  to  receive  in  the  particular  under  considera- 
tion the  same  construction.  They  provide  for  the  same 
cases,  and  although  the  language  varies,  the  general  tenor 
of  the  provision  is  in  all  respects  the  same. 
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I  cannot  resist  the  conclusion,  therefore,  that  in  this 
species  of  action,  judgment  for  the  value  of  the  property 
can  only  be  taken  in  connection  with  a  judgment  for  ttye 
recovery  of  the  possession,  as  an  alternative  depending 
upon  the  ability  of  the  sheriff  to  find  and  deliver  the  pro- 
perty itself  upon  the  execution.  If  the  judgment  had  been  , 
in  this  respect  in  proper  form,  it  could  not  have  been  objected 
by  the  defendant  that  the  recovery  was  limited  to  the 
amount  of  the  advances,  together  with  the  profits  which 
would  have  accrued  upon  the  transportation  of  the  property. 

*  The  plaintiffs  were  not  the  general  owners,  but  had  a  special 
property  only,  and  the  amount  recovered  seems  to  be  pre- 
cisely that  to  which  the  plaintiffs  would  have  been  entitled 
as  the  value  of  their  special  and  limited  interest  in  the 
goods ;  and  as  it  appears  in  the  case  that  the  goods  them- 
selves have  been  transported  and  delivered  to  the  ultimate 
consignees,  the  objection  to  the  judgment  is  reduced  to  one 
of  form  merely ;  as  the  value  of  the  property  should  under 
the  circumstances  have  been  assessed  at  the  same  sum 
which  the  plaintiffs  have  recovered  under  the  name  of 
damages. 

,  There  is  no  reason  therefore,  as  the  merits  are  wholly 
with  the  plaintiffs,  for  sending  the  case  back  for  a  new  trial ; 
but  the  judgment  should  be  modified  and  made  to  conform 
to  the  provisions  of  the  Code,  by  changing  it  into  a  judg- 
ment in  the  alternative  for  a  return  of  the  property,  or  for 
its  value  in  case  a  return  cannot  be  had ;  the  amount  assessed 
as  damages  for  the  plaintiffs'  advances  and  profits  to  be 
jtaken  as  such  value.  No  costs  should  be  allowed  to  either 
party  in  this  court,  but  the  plaintiffe'  costs  in  the  supreme 
court  should  be  included  in  the  judgment. 

Johnson,  J.  The  contract  of  the  master  of  the  vessel 
was  for  transportation  to  and  delivery  at  Oswego,  and  the 
only  legitimate  construction  of  the  bills  of  lading  is,  that 
the  delivery  at  Oswego  was  to  be  to  the  consignees  named 
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there.  As  to  the  further  destination  of  the  property,  the 
bills  of  lading  imposed  no  obligation  upon  the  vessel  or  the 
master,  nor  conferred  upon  him  any  authority.  His  rights 
and  his  duties  were  merely  to  make  delivery  according  to 
the  bills  of  lading,  he  receiving  the  freight  and  charges 
specified. 

As  to  the  contract  for  transportation,  a  bill  of  lading  is 
like  any  other  contract  in  writing,  and  cannot  be  altered 
or  contradicted  by  parol.  As  to  the  quantity  of  property 
acknowledged  by  it  to  have  been  received,  it  has  been 
sometimes  held  to  be  open  to  explanation,  as  a  receipt. 
But  the  cases  have  never  gone  to  the  extent  of  holding 
that  the  agreement  between  the  parties,  as  to  the  destination 
of  the  property,  or  the  freight  to  be  paid,  or  any  other  of 
the  terms  of  the  contract  for  carriage,  could  be  varied  by 
parol..  The  judge,  at  the  trial,  therefore,  ruled  correctly  in 
rejecting  the  defendant's  offer  to  show  by  parol  an  agree- 
ment with  Steel,  that  if  the  propeller  could  not  conveniently 
get  up  to  Fitzhugh's  wharf,  or  deliver  the  property  to  Fitz- 
hugh &  Co.,  it  might  be  delivered  to  any  other  persons  or 
at  any  other  place.  Even  if  Fitzhugh  &  Co.  had  refused  to 
receive  the  property,  or  declined  to  pay  the  vessel's  lien 
upon  it  for  freight,  the  master  would  not  thereby  have 
acquired  any  right  to  ship  the  property  to  any  other  place 
or  to  deliver  it  to  any  other  person,  except  only  as  a  mere 
custodian  to  preserve  his  lien.  No  such  question,  however, 
arises  in  this  case ;  for  Fitzhugh  &  Co.  offered  to  pay  the 
freight,  and  it  was  not  for  the  purpose  of  preserving  his  lien 
for  freight,  or  upon  the  ground  of  its  non-payment,  that 
the  master  delivered  the  property  to  the  defendant.  The 
defendant  received  the  property  from  the  master  with  notice 
both  from  the  bills  of  lading  and  from  the  agent  or  clerk 
of  the  plaintiffs  of  their  claims,  and  of  the  master's  want 
of  right,  and  without  the  assent  of  Fitzhugh  &  Co.,  and ' 
without  any  shadow  of  authority  or  excuse,  retained  the 
possession  of  the  property  and  transported  it  from  Oswego. 
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Though  it  afterwards  came  to  the  possession  of  the  persons 
for  whom  it  was  designed  at  New-York  and  Albany,  it  is 
clear  beyond  all  doubt  that  both  the  master  of  the  propeller 
and  the  defendant  had  been  guilty  of  an  unlawful  conver- 
sion of  the  property,  for  the  whole  value  of  which  they 
might,  in  an  action  by  the  party  entitled,  have  been  made 
responsible.  (Syeds  v.  Hay,  4  Term  R.,  260.)  That  both 
the  original  taking  of  the  property  by  the  defendant  and 
his  refusal  upon  demand  to  deliver  it  to  Fitzhugh  &  Co. 
were  wrongful,  is  entirely  clear.  He  could  earn  no  freight 
by  the  carriage  of  the  goods,  nor  be  entitled  to  reimburse- 
ment for  expenditures  on  account  of  them.  (Lempriere  v. 
Pasley,  2  Term  jR.,  486,  490. )  The  subsequent  receipt  of 
the  goods  frjom  the  defendant  by  the  persons  to  whom  they 
were  destined  is  no  bar  to  an  action  against  him,  nor  any 
ratification  of  the  delivery  to  him  by  the  master.  It  could 
only  go  in  mitigation  of  damages. 

The  next  question  relates  to  the  right  of  the  plaintiffs  to 
maintain  this  action.  It  is  an  action  in  which  the  plaintiffs 
asked  by  their  complaint  to  recover  the  possession  of  per- 
sonal property,  with  damages  for  its  taking  and  detention. 

It  appears  from  the  evidence  that  Steel,  the  shipper  of 
the  property,  was  not  the  owner,  but  was  possessed  of  it 
for  the  owners,  with  authority  to  forward  it  in  the  manner 
in  which  it  was  consigned  by  the  bills  of  lading.  He  had 
liens  upon  the  several  parcels  while  in  his  possession, 
amounting  together  to  $51.70.  Previous  to  the  actual  ship- 
ment of  the  property,  Steel  had  contracted  with  the  plaintiffs 
that  they  should  carry  the  property  from  Oswego  to  New- 
York  and  Albany  to  the  respective  consignees  at  those 
places  at  the  lowest  current  rates  for  transportation.  Upon 
the  shipment  of  the  property  the  bills  etf  lading  were 
signed  in  triplicate,  one  set  being  retained  by  the  clerk  of 
the  vessel  and  the  others  delivered  to  Steel.  The  plaintiffs 
paid  to  Steel  his  charges  above  mentioned,  and  in  considera 
tion  thereof  one  set  of  the  bills  of  lading  was  delivered  to 
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them  by  him.  The  third  set  was  sent  by  Steel  to  Strachao 
&  Scott  in  New- York  and  to  Cummings  in  Albany  for  the 
property  consigned  to  them  respectively.  Fitzhugh  &  Co. 
were  to  receive  the  property  at  Oswego  and  transport  it 
to  New-Tork  and  Albany,  and  there  collect  the  amount 
advanced  by  them  and  their  compensation  for  carriage  and 
other  charges.  As  the  property  never  came  into  the  actual 
possession  of  the  plaintiffs,  it  is  necessary,  in  order  to  make 
out  their  right  to  maintain  this  action,  or  even  an  action  for 
its  conversion,  to  show  that  either  the  general  or  some 
special  property  in  the  goods  was  vested  in  them.  When 
the  property  in  question  was  in  Steel's  possession  at  Chicago, 
be  had  a  special  property  in  it  by  virtue  of  his  lien.  And 
as  he  had.  the  possession  for  the  purpose  of  forwarding, 
by  authority  of  the  owner,  he  might  have  carried  the 
goods  himself  in  his  own  vessel  to  Oswego  or  New- York 
and  retained  his  lien,  or  he  might  have  delivered  them  to  the 
propeller  to  be  carried  upon  the  terms  of  receiving  from 
them  the  amount  of  his  lien,  and  in  that  case  the  right  of 
lien  for  the  charges  so  paid,  they  being  actually  due  to 
Steel,  would  have  passed  to  the  carrier.  Then  it  would 
seem  to  follow  that  Steel  might  have  shipped  the  property 
to  himself  at  Oswego  and  thereby  retained  a  constructive 
possession  of  the  property,  the  carriers,  in  such  case  being 
but  his  servants,  and  the  carriage  of  the  goods  from  the  one 
place  to  the  other  being  subservient  to  the  general  purpose 
of  the  owners  and  in  pursuance  of  Steel's  authority  from 
them.  When,  therefore,  Steel  put  the  property  on  board 
the  propeller  and  took  the  bills  of  lading  by  which  the 
property  was  deliverable  to  Fitzhugh  &  Co.,  at  Oswego, 
and  there  delivered  the  bills  to  them  upon  and  in  considera- 
tion of  their  payment  of  his  charges,  the  property  at  the 
time  and  until  the  delivery  of  the  bill  of  lading  remaining 
under  his  control,  his  special  property  became  vested  in  the 
plaintiffs. 
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These  positions  are  supported  by  the  principles  of  the 
cases  of  Sweet  v.  Pym  (1  East,  4),  McCombie  v.  Davie* 
(7  East),  Urquhart  v.  Mclver  (4  John.,  116)  and  Allen  v. 
Williams  ( 12  Pici.,  297.)  In  Sweet  v.  Pym,  the  party  having 
the  lien  had  shipped  the  goods  in  pursuance  of  the  owner's 
orders  to  be  delivered  to  the  owner.  It  was  held  that  after 
the  vessel  sailed  the  shipper  could  not  stop  the  goods  upon 
the  owner's  insolvency,  the  custody  having  been  changed 
by  their  delivery  to  the  captain.  In  McCombie  v.  Davis, 
where  a  broker  having  the  possession  of  his  principal's 
property,  and  having  a  lien  for  a  certain  sum,  had  pledged 
the  property  to  the  defendant  for  money  advanced  to  him- 
self, and  the  defendant  set  up  the  broker's  lien  and  claimed 
to  retain  under  it,  Lord  Ellknborough  said  it  was  quite 
clear  that  a  lien  could  not  be  transferred  by  the  tortious 
act  of  the  broker  in  pledging  the  principal's  goods ;  and 
after  consulting  the  other  judges  added,  "that  he  would 
have  it  fully  understood  that  his  observations  applied  to  a 
tortious  transfer  of  the  goods  of  the  principal,  by  the 
broker  undertaking  to  pledge  them  as  his  own,  and  not 
to  the  case  of  one  who,  intending  to  give  a  security  to 
another  to  the  extent  of  his  lien,  delivers  over  the  actual 
possession  of  goods  on  which  he  has  the  lien  to  that 
other,  with  notice  of  his  lien,  and  appoints  that  other  as 
his  servant  to  keep  the  possession  of  the  goods  for  him, 
in  which  case  he  might  preserve  the  lien."  The  principle 
of  this  last  case  is  fully  recognized  in  Urquhart  v.  Mclver. 
Allen  v.  Williams  shows  that  by  the  mere  filling  up  of  the 
bill  of  lading  with  the  plaintiff's  name,  as  consignee, 
the  rights  of  the  parties  were  not  altered,  and  that  it 
took  effect  only  upon  the  negotiation  of  it  with  Fitzhugh 
&  Co. 

The  motion  for  a  nonsuit,  upon  the  ground  that  the 
plaintiffs  had  shown  no  special  property  or  sufficient  interest 
in  the  goods  to  maintain  the  action,  was  properly  denied. 
Indeed,  the  interests  of  commerce  would  seem  to  require  a 

Sel.— Vol.  V.  72 
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broader  rale.  Inland  navigation  in  this  country  requires  so 
many  trans-shipments  of  property,  that  if  the  consignee 
at  an  intermediate  port  of  trans-shipment  has  not  the  right 
to  claim,  by  virtue  of  the  mere  consignment  to  his  care, 
the  actual  possession  of  the  property,  as  against  every 
one  not  claiming  rightfully  under  the  owner,  the  interest  of 
owners  must  be  greatly  jeoparded  in  many  cases.  Whether 
any  such  right  can  be  maintained  consistently  with  deci- 
ded cases,  is,  to  say  the  least,  very  doubtful ;  but  no  expres- 
sion of  opinion  upon  that  question  is  necessary  in  this 
case. 

The  judge  directed  the  jury  to  ascertain  separately  the 
amount  of  the  profits  which  the  plaintiffs  would  have  made 
by  the  transportation  of  these  goods  from  Oswego  to  Albany 
and  New- York,  and  judgment  was  given  for  that  amount 
besides  the  advances.  With  reference  to  this  point,  the 
case  is  to  be  considered  as  if  the  property  had  come  to  the 
actual  possession  of  the  plaintiffs,  for  that  we  have  already 
seen  to  be  the  legal  effect  of  the  acts  of  the  parties.  In 
that  case  the  plaintiffs,  even  as  against  the  owner,  having 
the  possession,  with  a  lien  for  advances,  and  having  con- 
tracted to  carry  the  property  to  its  final  destination,  would 
have  been  entitled  to  receive  their  advances  and  the  profits 
they  would  make  upon  the  carriage  of  the  goods  from  him 
upon  a  demand  by  him  for  redelivery.  That  would  have 
been  the  measure  of  the  value  of  their  special  property: 
The  restoration  by  the  defendant  of  the  property  itself  to 
the  final  consignees  was  received  in  evidence.  But  for  that 
restoration  the  plaintiffs  would  have  had  judgment  for  a 
return  or  the  whole  value,  and  are  now  to  be  taken  to  have 
waived  judgment  for  a  return  or  the  whole  value,  and  to 
have  taken,  instead,  an  assessment  of  the  value  of  their 
special  property. 

The  judgment  should  be  modified  so  that  the  plaintiffs 
shall  have  judgment  for  a  return,  or  the  value  of  their 
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special  property,  including  both  the  items  before  refer- 
red to. 

The  whole  court  concurring, 

Ordered  accordingly. 


De  Witt  and  Tobbert  against  Walton. 

Where  one  H.  had  authority,  as  agent,  to  bind  the  defendant  under  the  name 
oT  "  The  Churchman/'  it  was  Held,  that  the  defendant  was  not  liable  upon  a 
note  given  by  such  agent  and  signed  "  D.  H.,  Agent  for  The  Churchman," 
but  containing  no  further  expression  of  an  intention  to  bind  the  defendant. 

That  such  a  note  did  not  purport  to  be  the  note  of  "  The  Churchman,"  but  of 
H. ;  and  that  the  words  <c  Agent  for  The  Churchman,"  were  mere  words  of 
description. 

Action  in  the  superior  court  of  the  city  of  New- York, 
upon  a  promissory  note  of  which  the  following  is  a  copy : 

"  $324.^.  New-York,  June  20th,  1850. 

"  Four  months  after  date  I  promise  to  pay  to  the  order 
of  W.  H.  B.  Smith,  three  hundred  and  twenty-four  x5A* 
dollars,  value  received. 

"David  Hubbell  Hoyt, 

"  Agent  for  The  Churchman." 

Smith  and  Hoyt  were  also  made  defendants  as  endorsers, 
but  suffered  judgment  by  default.  The  answer  of  Walton 
admitted  that  he  was  the  sole*  editor  and  proprietor  of  the 
newspaper  called  "  The  Churchman"  published  in  the  city 
of  New- York,  but  denied  his  liability  upon  the  note. 

Upon  the  trial  before  Chief  Justice  Oaklet  and  a  jury, 
in  October,  1851,  it  was  shown  that  a  witness  having  a 
number  of  notes  signed  "  David  Hubbell  Hoyt,  agent  of 
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the  Executive  Committee  of  The  Churchman,"  and  one 
signed  in  the  same  manner  as  the  one  in  suit,  called  upon 
the  defendant  for  the  purpose  of  ascertaining  whether 
Hoyt  had  a  right  to  issue  the  notes,  what  were  the  means 
of  paying  them,  and  whether  Mr.  Walton  was  personally 
responsible  for  their  payment ;  that  Walton  stated  "  that 
Mr.  Hoyt  was  his  agent  for  the  conducting  of  the  affairs  of 
The  Churchman ;  that  The  Churchman  paper  was  abundantly 
able  to  meet  all  its  payments ;  that  Mr.  Hoyt  himself  was 
a  good  man,  and  that  he,  Mr.  Walton,  held  himself  person- 
ally responsible  for  the  payment  of  the  notes." 

The  defendant  moved  for  a  nonsuit  upon  the  ground, 
among  others,  "  that  the  note  and  complaint  were  defective, 
it  not  appearing  upon  the  face  of  the  complaint  that  it  was 
the  note  of  the  defendant,  but  only  the  note  of  Hoyt  indi- 
vidually, and  that  the  words  4  Agent  of  The  Churchman  * 
were  words  of  description  only,  and  did  not  bind  the  defen- 
dant." The  motion  was  granted  and  this  ruling  was 
affirmed  at  general  term.  The  plaintiffs  appealed  to  this 
court. 

N.  Hill,  Jr.  for  the  appellants. 

Edgar  Logan  for  the  respondent. 

Gardiner,  Ch.  J.  Should  it  be  admitted,  as  the  counsel 
for  the  plaintiff  insists,  that  it  was  proper  to  show  by  oral 
evidence  that  "  The  Churchman  "  meant  the  defendant,  and 
that  he  allowed  his  agent  to  give  notes  in  this  form,  the 
plaintiff  would  still,  in  order  to  recover,  be  compelled  to 
establish  not  only  that  the  power  existed,  but  that  it  was 
executed  in  such  a  manner  as  to  bind  the  defendant.  The 
plaintiff  has  declared  upon  a  promissory  note  as  his  only 
cause  of  action.  He  must  sustain  his  complaint  by  proof 
that  the  defendant  was  a  party  to  the  express  contract  upon 
which  he  has  counted.    He  has  given  evidence  tending  to 
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prove  that  Hoyt  had*  authority  to  bind  the  defendant  per- 
sonally and  legally,  under  the  designation  of  "  The  Church- 
man." But  the  contract  produced  is  one  according  to  which 
Hoyt  assumes  to  pay,  and  signs  his  own  name,  with  a  state- 
ment appended  that  he  is  "agent  for  The  Churchman." 
This  is  not  enough*  The  good  sense*  of  the  many  authori- 
ties upon  this  subject  would  seem  to  be  that,  where  a  party 
is  sought  to  be  charged  upon  an  express  contract,  it  must  at 
least  appear  upon  the  face  of  the  instrument  that  the  agent 
undertook  to  bind  him  as  principal.  The  appellation  by 
which  the  contractor  may  be  distinguished  is  of  no  import- 
ance, provided  it  be  sanctioned  by  the  principal  and 
embraced  in  the  power  conferred  upon  the  agent. 

In  this  case  the  defendant  was  at  liberty  to  adopt  the 
style  of  "  The  Churchman ".  as  his  business  designation, 
contract  under  that  name  himself,  and  of  course  authorize 
others  to  engage  for  him  in  the  same  manner.  ( 6  Hill,  443 ) 
These  facts,  serving  to  identify  the  party  and  the  power 
of  the  agent,  could  be  established  by  oral  evidence.  But 
the  contract  when  made,  and  construed  by  the  light  thus 
furnished,  must  purport  to  be  the  contract  of  the  principal 
and  not  of  the  agent.  (11  Mass.,  87 ;  Story  on  Agency,  %  274, 
6.)  It  is  not  sufficient  that  he  describes  himself  as  agent; 
he  must  give  a  right  of  action  against  the  principal.  ( Story 
on  Agency,  $  147.)  HeTe  the  promise  is  not  by  the 
defendant  or  "  The  Churchman,"  nor  by  Hoyt  for  them 
or  either  of  them,  or  in  their  behalf,  but  for  himself. 
The  formula  used  by  him  in  the  signature  to  the  note  in 
controversy  has  been  determined  in  this  and  other  states  to 
create  an  obligation  on  the  part  of  the  agent  personally, 
and  not  in  behalf  of  the  principal.  (3  Wend.,  94;  8  Cow., 
31;  16  Pick.,  347;  Story  on  Agency,  182,  184;  4  Comst., 
208.)  I  can  see  no  good  reason  for  relaxing  the  principle 
of  these  decisions.  We  may  conjecture  that  the  affix  to 
the  name  of  Hoyt  was  designed  by  him  to  answer  some 
other  purpose  'than  simply  to  designate  his  person.     He 
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may  have  supposed  that  it  created  a  contract  upon  the  part 
of  the  defendant,  or,  what  is  more  probable,  he  may  have 
designed  it  as  a  memorandum  to  enable  him  to  determine 
thereafter  from  what  fund  the  note  should  be  paid,  and  to 
guide  him  in  making  up  his  account  with  "  The  Church- 
man," or  with  the  defendant  personally.  It  is  sufficient  to 
defeat  the  action,  that  this  purpose  is  equivocal ;  that  the 
language  does  not  necessarily,  or  by  a  fair  and  reasonable 
construction,  create  an  assumpsit  on  the  part  of  the  defen- 
dant, whether  known  as  William  Walton  or  as  "  The 
Churchman."  There  is  no  great  hardship  in  requiring  that 
if  one  man  undertakes  to  oblige  another,  by  note,  bill  of 
exchange,  or  other  commercial  instrument,  he  should 
manifest  his  purpose  clearly  and  intelligibly,  or  that  his 
principal  will  not  be  bound,  whatever  may  be  the  result  in 
reference  to  himself. 

I  think  the  judgment  of  the  superior  court  was  correct 
and  should  be  affirmed. 

Parker,  J.  It  would  undoubtedly  have  been  competent 
for  the  defendant  to  charge  himself  as  maker  by  signing 
the  word  "  Churchman  "  to  the  note  as  his  signature.  A 
person  may  become  a  party  to  a  bill  or  note  by  any  mark 
or  designation  he  chooses  to  adopt,  provided  it  be  used  as 
a  substitute  for  his  name,  and  he  intends  to  be  bound  by  it 
(Brown  v.  The  Butchers  and  Drovers'  Bank,  6  iM,  443.) 
But  the  proof  does  not  bring  this  case  within  the  rule 
attempted  to  be  applied  to  it.  There  is  no  evidence  that 
the  defendant  ever  saw  the  note  in  question,  or  signed  the 
name  "  Churchman "  to  any  paper,  or  ever  adopted  it  or 
recognized  it.  Four  notes  were  sKown  to  the  defendant, 
one  signed  like  this  note,  and  three  signed  differently,  and 
the  defendant  said  he  considered  himself,  personally,  legally 
responsible  for  the  payment  of  them.  Why  he  so  considered, 
does  not  appear.  It  could  not  have  been  because  he  had 
adopted  for  his  name  the  particular  signature  of  the  one 
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signed  like  this  note,  because  the  other  three  had  different 
signatures.  If  he  considered  himself  legally  responsible 
for  the  four  notes  shown  him,  because  they  had  in  fact  been 
given  in  and  about  his  business  and  for  his  benefit,  as  is 
most  probable,  that  is  a  reason  not  applicable  to  the  note 
in  controversy. 

The  word  "  Churchman,"  then,  represents  in  this  case  no 
person,  but  a  thing,  and  is  to  be  taken  in  its  ordinary  sense. 
The  note  was  signed  by  the  defendant  as  agent  for  a  news- 
paper establishment  known  as  "  The  Churchman,"  and  it  is 
well  settled  in  such  case  that  the  words  are  to  be  taken  only 
as  dtscriptio  persona,  and  that  the  person  signing  is  alone  liable. 
( Stone  v.  Wood,  7  Cow.,  453 ;  Story  on  Agency,  %%  147  to 
159 ;  Story  on  Promissory  Notes,  %%  61  to  79 ;  8  Cruise,  31 ; 
3  Wend.,  94;  7  id.,  68;  8  id.,  498;  10  id.,  271;  11  Mass., 
87;  4  Comsu,  208.) 

Whether  parol  evidence  could  have  been  received  to 
charge  the  defendant  on  a  note  upon  which  his  name 
no  where  appeared  ( 11  Mass.,  27,  33 ;  10  Wend.,  275)  is  not 
material,  there  being  no  such  evidence  in  the  case  and 
none  having  been  offered. 

I  think  the  judgment  of  the  superior  court  should  be 
affirmed,  with  costs. 

The  whole  court  concurring, 

Judgment  affirmed. 


Tillotson  against  The  Hudson  River  Railroad  Com- 
pany. 

The  defendants  constructed  their  road  across  a  deep  bay  upon  the  Hudson 
river,  about  nineteen  hundred  feet  distant  from  and  in  front  of  the  plaintiff's 
wharf,  placing  in  their  structure  a  sufficient  draw,  as  required  by  the  15th 
section  of  the  act  incorporating  them  ( Laws  of  1846,  279 ) ;  iifcW,  that  the 
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plaintiff's  wharf  was  not  "  cat  off"  by  the  railroad,  within  the  meaning  of 
that  section ;  and  that  an  action  would  not  lie  to  compel  the  defendants  to 
extend  the  wharf  across  the  line  of  the  road,  or  to  otherwise  improve  the 
same. 
That  the  provision  of  that  section  requiring  the  defendants,  in  case  any  wharf 
or  dock  should  be  cut  off  by  the  railroad,  to  extend  or  so  improve  the  same 
as  to  restore  it  to  its  former  usefulness,  was  applicable  only  to  wharves 
other  than  those  within  the  bays,  streams  and  inlets  to  which  the  defendants 
were  required  to  furnish  access  by  means  of  a  draw. 

This  action  was  brought  to  compel  the  defendants  to 
extend  a  wharf  of  the  plaintiff,  situated  upon  a  bay  of  the 
Hudson  river,  across  the  line  of  the  defendants'  road,  so  as 
to  give  the  plaintiff  a  river  front  upon  his  wharf  outside  of 
the  railroad.    The  complaint  avers  the  ownership  by  the 
plaintiff  of  a  farm  in  Dutchess  county,  fronting  on  the 
Hudson  river,  and  the  erection  of  a  wharf  or  dock  in  front 
thereof,  which  was  used  for  commercial  purposes ;  the  in- 
corporation of  the  defendants  in  1846,  and  the  location  of 
the  line  of  the  road  in  1848,  partly  on  land  in  rear  of 
the  plaintiff's  dock  and  partly  on  land  under  water  in  front 
of  his  farm,  and  the  grant  of  the  land  covered  by  the  dock 
to  the  plaintiff,  in  1849,  by  the  commissioners  of  the  land 
office.     The  plaintiff  then  avers  that  in  1850  the  defendants 
changed  the  location  of  their  road  from  the  line  originally 
located  to  a  line  "  crossing  the  bay  at  some  distance  in 
front  of  said  dock,  so  as  to  cut  off  all  navigation  between 
the  same  and  the  waters  of  the  Hudson  river  outside  of 
the  said  railroad,  and  since  that  time,  and  during  the  sum- 
mer of  the  year  1851,  have  constructed  their  road  on  said 
last  mentioned  line  by  a  structure  of  pile  bridging,  entirely 
cutting  off  said  dock  from  the  navigable  waters  of  said 
river,  and  leaving  no  access  to  or  from  the  same  except 
through  a  drawbridge,  a  passage  sometimes  difficult  and 
dangerous,  and  always  liable  to  be  attended  with  delay  and 
inconvenience."     The  plaintiff  then  avers  that  he  laid  out 
and  constructed  a  road  through  his  farm  from  the  dock  to 
the  public  highway  in  rear  of  the  farm;  and  after  setting 
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forth  the  15th  section  of  the  defendants'  charter,  avers 
"  that  the  only  practicable  improvement  which  will  in  any 
degree  restore  said  dock  to  its  former  usefulness  is  its 
extension  to  such  a  reasonable  distance  beyond  the  outer 
line  of  said  railroad,  as  to  enable  the  plaintiff  safely  and 
conveniently  to  use  the  same  outside  of  the  said  railroad, 
as  he  was  before  accustomed  to  do." 

The  defendants  deny  the  erection  of  a  dock  by  the 
plaintiff  which  was  used  for  commercial  purposes,  and 
allege  that  if  any  erection  of  the  kind  was  made  by  the 
plaintiff  it  "  was  for  his  private  use  and  pleasure ;  the  water 
in  front  for  a  great  distance  not  being  navigable  at  low  tide 
for  boats  of  any  considerable  draft,  the  same  being  situated 
in  a  deep  bay  about  half  a  mile  from  the  channel  of  the 
Hudson  river,  and  no  boats  being  accustomed  to  navigate 
the  same  for  commercial  purposes ;  and  that  such  erection 
was  in  subordination  to  the  rights  of  the  people,"  and  of  the 
defendants  to  construct  their  road ;  and  they  deny  that  the 
public  had  a  road  or  highway  to  said  wharf.  The  defen- 
dants demur  to  the  allegation  of  the  complaint  in  respect 
to  the  change  of  the  location  of  the  line  of  the  road  and 
the  effect  of  the  structure  in  hindering  access  to  the  plain- 
tiff's wharf.  They'  deny  that  it  is  practicable  to  extend 
the  wharf  as  claimed,  or  that  they  are  bound  to  attempt 
it,  "  the  railroad  being  out  in  the  river  near  half  a  mile 
west  of  said  plaintiff's  pretended  dock,  and  a  good  and 
complete  drawbridge  and  equipment  thereto  beitg  fur- 
nished and  always  ready  to  provide  for  any  navigation  by 
the  several  owners  of  farms  living  within  said  bay,  and  as 
is  necessary  to  provide  for  the  free  passage  of  such  vessels 
and  boats  as  heretofore  have  or  now  can  pass  into  and  from 
the  same ;"  and  they  annex  a  mfcp  of  the  premises  to  their 
answer.  The  plaintiff  demurred  to  that  part  of  the  answer 
relating  to  the  highway  leading  to  the  wharf,  and  Also  to 
that  part  last  stated  having  reference  to  the  practicability 

Sel.— Vol.  V.  73  ' 
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of   the  extension  of   tjie  dock,   the  furnishing  a  draw 
bridge,  &c. 

The  demurrers  were  argued  before  Mr.  Justice  Barculo, 
and  judgment  upon  them  for  the  defendants  was  affirmed 
at  general  term,  in  the  second  district.  (15  Barb.,  406.) 
The  plaintiff  appealed  to  this  court.  The  cause  was  sub- 
mitted here  on  printed  arguments,  by 

Gr.  Tillotson  for  the  appellant. 

Thomas  H.  North  for  the  respondents. 

Allen,  J.,  delivered  the  opinion  of  the  court. 

The  parties  have  adopted  an  entirely  novel  and  very  ques- 
tionable form  of  pleading  in  this  action.  The  defendants 
have  singled  out  parts  of  the  complaint,  which  is  entire, 
containing  a  statement  of  but  one  cause  of  action,  and  have 
demurred  to  isolated  facts,  and  have  answered  the  remaining 
allegations.  The  plaintiff,  so  far  from  objecting  to  this,  has 
imitated  the  example,  and  in  his  turn  demurred  to  certain 
fjfts  alleged  in  the  answer,  and  making  parts  of  an  entire 
defence.  There  is  no  authority  for  this  practice.  A  demur- 
rer can  only  be  interposed  to  an  entire  cause  of  action,  as 
alleged  in  the  complaint,  or  to  an  entire  defence,  as  put  forth 
in  the  answer.  But  as  the  facts  upon  which  the  plaintiff 
founds  his  claim  of  right  sufficiently  appear  from  the  state- 
ments, counter  statements  and  admissions  of  the  parties,  the 
principal  question  may  be  properly  decided  upon  this  appeal. 

The  claim  of  the  plaintiff  is  based  upon  the  15th  section 
of  the  act  incorporating  the  defendants  (Law  <jf  1846,  p. 
279 ),  which  is  in  these  words  :  "  The  said  corporation  is 
authorized  to  build  or  erect  a  bridge  over  the  Spuyten 
Duyvel  creek  and  other  navigable  streams  or  inlets,  for  the 
passage  of  the  said  road  or  ways  from  or  to  the  city  of  New- 
York.  Such  bridges  shall  be  substantially  constructed,  and 
shall  contain  a  draw  of  sufficient  width  to  admit  the  passage 
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of  vessels  adapted  to  the  navigation  of  said  river,  streams  or 
inlets,  with  standing  masts,  and  shall  be  so  attended  as  not 
to  obstruct,  delay  or  hinder  the  progress  of  any  vessel  navi- 
gating said  river.  They  are  also  required  to  construct  such 
bridges  as  may  be  necessary  to  provide  for  the  free  passage 
of  such  vessels  and  boats  as  heretofore  have  or  now  can  pass 
into  and  from  the  same  (the  bays  that  may  be  crossed  by  said 
railroad ) ;  and  if  any  wharf  or  dock  shall  be  cut  off  by  the 
said  railroad,  the  said  company  shall  extend  or  so  improve 
the  same  as  to  restore  it  to  its  former  usefulness,  so  far  as  it 
may  be  practicable  to  do  so.  And  the  owner  or  owners 
thereof  are  hereby  authorized  to  occupy  the  river  front,  out- 
side of  said  railroad,  for  the  erection  and  use  of  wharves  or 
docks." 

But  for  the  authority  conferred  by  the  act*  the  defendants 
would  have  had  no  right  to  bridge  the  navigable  streams, 
inlets  and  bays  mentioned,  or  do  any  act  which  would  inter- 
fere with  their  navigation,  or  in  any  manner  obstruct  them 
as  public  highways.  The  charter  contemplated  the  building 
of  the  road  partly  on  the  dry  land  and  partly  on  the  river 
flats,  and  across  the  navigable  bays  and  inlets.  It  must  have 
been  foreseen  by  the  legislature  that  the  road  thus  located 
would  unavoidably  in  some  degree  obstruct  and  impede  the 
navigation  of  the  bays  and  inlets  which  it  might  cross,  and 
that  the  navigable  intercourse  between  the  shore  and  the 
channel  would  be  cut  off  and  closed,  unless  some  duty  was 
imposed  upon  the  corporation  to  keep  it  open.  The  object 
of  the  15th  section  pf  the  statute  was  to  protect  that  navi- 
gation, by  requiring  the  corporation  to  do  what  was  deemed 
by  the  legislature  to  be  expedient  and  necessary  for  that 
purpose.  It  therefore  provides  for  draw-bridges,  of  a  proper 
width  and  construction  to  admit  the  passage  of  vessels 
adapted  to  the  particular  navigation  at  the  points  crossed, 
and  that  they  shall  be  so  attended  as  not  to  obstruct,  delay 
or  hinder  the  progress  of  such  vessels. 
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The  draw-bridges  thus  required  to  be  constructed,  main- 
tained and  attended  are  all  the  protection  and  facility  afforded 
by  the  statute  against  the  obstruction  occasioned  by  the  road 
in  crossing  the  streams  and  inlets.  The  shores,  wharves  and 
vessels  within  the  inlets  have  in  this  way,  and  in  this  way 
only,  a  navigable  communication  with  the  river.  The  word 
"  inlet"  seems  to  be  used  by  the  statute  to  denote  the  inden- 
tation in  the  shore,  at  the  mouth  or  outlet  of  a  navigable 
stream  falling  into  the  Hudson  river,  and  the  word  "  bay"  to 
describe  an  indentation  or  curve  where  there  is  no  such 
stream. 

After  providing  for  draws  of  a  sufficient  width  to  admit 
the  passage  of  vessels  adapted  to  the  navigation  of  the  river, 
streams  or  inlets,  the  corporation  is  required,  by  the  section 
under  consideration,  to  construct  such  bridges  as  may  be 
necessary  to  provide  for  the  free  passage  of  such  vessels  arid 
boats  as  "  heretofore  have  or  now  can  pass  into  and  from  the" 
bays  that  may  be  crossed  by  said  railroad." 

There  is  no  reason  in  the  nature  of  things  why  the  bays, 
or  the  wharves  within  the  bays,  should  be  more  effectually 
guarded  against  obstruction  than  the  inlets  or  the  wharves 
within  them.  If  any  distinction  in  this  respect  should  be  made 
between  them,  it  would  seem  that  the  inlets  were  entitled  to 
the  more  careful  protection,  because  in  some  instances  at 
least  they  are  navigable  by  larger  vessels.  The  clause  on 
which  the  plaintiff  relies  for  the  extension  or  improvement 
of  his  wharf,  has  clearly  no  application  to  wharves  within 
the  inlets.  A  careful  reading  of  the  statute  authorizes  the 
conclusion  that  the  same  measure  of  protection,  and  no 
greater,  was  intended  for  the  bays  as  for  the  inlets ;  and  that 
the  draw-bridge  was  all  that  was  intended  for  either.  The 
plaintiff  founds  his  claim  upon  the  last  clause  of  the  section. 

Bearing  in  mind  that  the  corporation  were  authorized  to 
occupy,  for  the  purposes  of  their  road,  the  river  flats  covered 
by  water,  and  for  that  purpose  to  pass  in  front  of  docks  and 
wharves  not  situated  either  within  an  inlet  or  a  bay,  we 
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are  of  the  opinion  that  such  clause  was  not  intended  to  apply 
to  the  inlets  or  bays,  or  to  the  wharves  within  either,  but 
to  the  wharves  on  the  shore  where  there  was  neither  bay  nor 
inlet.  The  bays  and  inlets,  and  the  wharves  within  them, 
had  already  been  provided  for ;  wharves  not  within  either 
had  not.  Whether  there  are  any  cases  where  the  road  passes 
in  front  of  wharves  so  situated  is  not  material  to  the  question 
in  hand.  The  act  was  passed  to  meet  such  cases  as  might 
occur.  The  road  had  not  been  located  nor  the  surveys  made 
when  the  act  was  passed;  it  was,  therefore,  proper  that  they 
should  be  provided  for,  and  the  clause  accordingly  provides 
for  them.  The  bays  were  "crossed"  but  not  "cut  off" 
within  the  meaning  of  the  act ;  that  is  to  say,  they  were  not 
cut  off  from  the  navigable  communication  with  the  river 
channel.  Draw-bridges  were  directed  to  keep  that  communi- 
cation open  and  to  prevent  their  being  cut  off.  If  the  bays 
were  not  "  cut  off,"  the  wharves  within  them  were  not,  for 
the  same  communication,  was  open  to  them.  But  wharves 
not  within  the  bays  or  inlets  were  "  cut  off"  wherever  the 
railroad  should  pass  between  them  and  the  channel ;  because 
draw-bridges  were  not  directed  in  those  cases,  and  therefore 
it  was  that  the  company  was  directed  to  extend  or  improve 
them,  for  the  purpose  of  keeping  open  the  communication 
between  them  and  the  channel. 

We  are  asked  by  the  plaintiff,  to  interpret  the  clause  in 
question  as  if  it  read  thus :  "  And  if  there  be  any  wharf  or 
dock  within  the  bay  so  crossed  by  the  railroad,  the  company 
shall  extend  or  so  improve,"  &c.  But  that  is  not  the 
language  nor  the  import  of  the  language  of  the  provision. 
The  clause  does  not  speak  either  expressly  or  by  fair  impli- 
cation of  a  wharf  or  dock  within  the  bay  crossed  by  the 
road.  On  the  contrary,  the  difference  in  the  nature  of  the 
remedy  proposed  for  the  mischief  apprehended,  as  well  as  the 
difference  between  the  language  of  this  clause  and  the  lan- 
guage of  those  which  precede  it,  show  that  the  clause  in 
question  was  intended  as  a  separate  and  independent  pro- 
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vision,  applicable  to  cases  not  previously  mentioned  in  the 
section,  and  not  applicable  to  the  case  presented  by  the 
plaintiff. 

A  very  serious  practical  difficulty  would  attend  the  exten- 
sion of  docks  situated  on  bays,  even  if  the  defendants  could 
be  compelled  to  straighten  the  line  of  the  river  on  the  east 
side  in  all  its  length  as  between  the  riparian  owners.  The 
river  line  would  be  much  less  when  made  straight  than  upon 
the  curves  in  the  natural  margin,  and  how  and  by  whom 
shall  this  diminished  front  be  divided  and  apportioned  to  the 
owners  ?  So,  two  wharves  upon  different  angles  of  the  bay, . 
upon  being  extended  in  right  lines,  might  cross  each  other 
before  reaching  the  line  of  the  road,  and  if  the  wharves  are 
not  to  be  extended  in  right  lines  and  at  right  angles  with 
the  shore  where  placed,  who  shall  direct  the  course  of  the 
extension  ?  Upon  the  true  construction  of  the  act,  and  for 
the  reasons  given,  the  judgment  of  the  supreme  court  must 
be  affirmed,  with  costs  of  the  appeal. 

Johnson  and  Sblden,  Js.,  gave  no  opinion. . 

Judgment  affirmed. 


Walker,  President  of  The  Bank  of  Utica,  against  The 
Bank  of  the  State  of  New- York. 

Where  the  holder  of  a  bill  of  exchange  transmits  it  to  his  agent  for  present- 
ment to  the  drawee,  such  agent  has  no  right  to  receive  anything  short  of  an 
explicit  and  unequivocal  acceptance,  without  giving  notice  to  the  holder,  «s 
in  case  of  non-acceptance ;  and  he  will  be  liable  for  any  loss  the  holder  may 
sustain  in  consequence  of  his  neglect  so  to  do.  ■ 

The  rule  which  holds  an  agent  to  be  bound  by  the  terms  of  flie  contract, 
where  he  fails  to  bind  his  principal,  is  confined  to  cases  where  such  failure 
arises  from  a  want  of  authority  in  fact  to  make  the  contract 

Where,  therefore,  a  draft  drawn  by  the  "  Empire  Mills  "  upon <c  E.  C.  H.  Esq., 
New- York  "  was  forwarded  to  a  bank  for  presentment,  and  the  drawee  wrote 
across  tip  face  of  the  draft  "  Accepted :  Empire  Mills,  by  E.  C.  H.,  Treas.," 
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it  was  Edd}  thai  such  acceptance  bound  neither  the  drawee  nor  the  "  Em- 
pire Mills ;"  and  that  the  bank  having  omitted  to  protest  the  bill  was  liable 
to  the  holder,  upon  the  insolvency  of  the  drawer  and  indorsers,  for  the 
amount  of  the  bill. 

In  1851,  the  Bank  of  Utica  transmitted  to  the  defendant, 
the  Bank  of  the  State  of  New- York,  for  collection,  a 
bill  of  exchange  for  $5000,  drawn  by  the  Empire  Mills,  a 
manufacturing  corporation,  addressed  to  E.  C.  Hamilton, 
Esq.,  New-York,  and  payable  to  the  order  of  Frederick 
Hollister,  four  months  after  date.  The  bill  was  endorsed 
by  Hollister,  the  payee,  and  by  two  others,  and  discounted 
by  the  Bank  of  Utica  for  the  benefit  of  the  drawers.  At 
the  time  it  was  forwarded  to  the  defendant,  it  had  several 
months  to  run.  The  defendant  caused  it  to  be  presented  to 
the  drawej,  Hamilton,  for  acceptance,  who  wrote  across  its 
face  as  follows : 

"  Accepted,  payable 

at  Am.  Ex.  Bank. 

Empire  Mills, 

by  E.  C.  Hamilton,  Treas." 

The  defendant  treated  this  as  an  acceptance  of  the  bill 
by  the  drawer,  and  omitted  to  protest  it,  or  to  give  any 
notice  to  the  drawer  or  endorsers,  who  were  good  at  the 
time  the  bill  was  presented  for  acceptance,  but  all  failed 
before  the  maturity  of  the  bill. 

This  action  was  brought  to  recover  the  amount  of  the 
bill,  on  the  ground  that  the  Bank  of  the  State  of  New-York 
had  not  performed  its  duty  as  the  agent  of  the  plaintiff,  for 
its  collection.  The  cause  was  tried  at  the  Oneida  circuit,  in 
June,  1852,  before  Mr.  Justice  Harris  and  a  jury.  The 
plaintiff  recovered  the  amount  of  the  note  and  interest, 
and  the  court  at  general  term  affirmed  the  judgment.  ( 13 
Barb.,  636.) 

A.  W.  Clason,  Jr.,  for  the  appellants. 

Ward  Hunt  for  the  respondent 
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SfiLDEN,  J.  The  following  general  principles  applicable 
to  this  case  are  settled  by  repeated  decision,  viz.,  that  where 
a  bill  of  exchange,  payable  at  a  future  time,  is  presented  for 
acceptance,  and  acceptance  is  refused,  notice  must  be  imme- 
diately given  to  the  drawer  and  endorsers,  or  they  are  dis- 
charged ;  that  if  due  notice  of  non-acceptance  is  given,  the 
holder  may  immediately  proceed  against  the  drawer  and 
endorsers,  without  waiting  for  thft  maturity  of  the  bill ;  that 
any  agent,  whether  it  be  a  bank  or  an  individual,  receiving 
a  note  or  bill  from  the  holder  for  collection,  is  responsible 
for  any  loss  which  the  holder  may  sustain  on  account  of  any 
neglect  in  presenting  it  or  in  giving  notice  of  its  dishonor; 
that  it  is  the  duty  of  an  agent  who  receives  for  collection  a 
bill  of  exchange,  payable  at  some  future  time,  to  use  due 
diligence  in  presenting  the  same  for  acceptance,  and  if  he 
fail  to  do  so,  or  fail  to  give  notice  in  case  acceptance  is 
refused,  he  will  be  liable. 

In  this  case  the  Bank  of  the  State  of  New- York  received 
the  bill  in  question,  as  the  agent  of  the  plaintiff,  for  collec- 
tion, presented  it  for  acceptance,  and  gave  no  notice  of  its 
non-acceptance.  It  follows,  therefore,  from  'the  principle 
to  which  I  have  referred,  that  the  defendant  is  liable  to  the 
plaintiff  for  the  amount  of  the  bill,  unless  it  was  accepted 
by  the  drawee.  An  acceptance  of  a  bill  of  exchange  must 
be  in  writing  and  signed  by  the  acceptor.  ( 1  R.  5.,  768, 
$  6.)  The  only  question  in  the  case  then  is,  whether  what 
was  written  across  the  face  of  the  bill  by  Hamilton,  the 
drawee,  amounted  to  an  acceptance.  It  is  impossible  to 
contend  with  any  plausibility  that  the  words  written  by 
Hamilton  upon  the  bill  purport  te  be  an  acceptance  by 
him  individually,  or  that  they  can  be  considered  as  afford- 
ing any  evidence  that  he  intended  to  bind  himself  personally 
as  acceptor.  On  the  contrary,  they  most  explicitly  repel  % 
any  such  conclusion..  The  words  written  embrace  two 
distinct  things:  first,  the  contract  of  acceptance,  and 
secondly,  the  signature  of  the  party  who  accepts.    That 
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signature  is  "  Empire  Mills,  by  E.  C.  Hamilton,  Treas." 
This  is  the  usual  and  most  appropriate  mode  of  executing 
a  contract  by  an  agent  in  the  name  of  his  principal,  and 
entirely  excludes  the  idea  that  it  was  intended  as  an  execu- 
tion by  the  agent  in  his  own  behalf.  The  defendant  could 
have  no  apology  for  understanding  it  as  a  personal  accept- 
ance by  Hamilton.  But  it  is  said  that  an  agent  who 
assumes  to  execute  a  contract  in  the  name  of  another,  binds, 
in  all  cases,  either  himself  or  his  principal ;  that  if  the 
principal  is  not  bound  the  agent  is.  This  raises  the  only 
question  in  the  ease  upon  which  it  is  possible  to  doubt.  It 
is  true  there  has  been  a  series  of  cases  in  the  courts  of  this 
state,  where  one  person  had  assumed,  without  authority,  to 
execute  a  contract  in  the  name  of  another,  in  which  it  has 
been  held  that  the  person  assuming  to  act  as  agent  was 
himself  personally  bound  by  the  terms  of  the  contract, 
precisely  as  though  he  had  executed  it  in  his  own  name 
and  for  his  own  benefit.  But  before  we  can  determine 
whether  the  principle  of  those  cases  applies  to  this,  we 
must  ascertain  their  nature  and  the  grounds  of  the  decisions 
made  in  them.  It  will  be  found  upon  examination  that  in 
every  one  of  these  cases  it  appeared  that  the  agent  had  ho 
authority  in  fact  to  use  the  name  of  his  principal.  There 
was,  therefore,  a  species  of  deception  practiced  in  each  of 
those  cases ;  because  by  assuming  to  execute  as  agent,  he 
virtually  represented  that  he  had  authority  from  his  princi- 
pal to  do  so.  Upon  such  a  state  of  facts  the  agent  would 
be  liable  in  some  form  of  action  wherever  the  common 
law  prevails.  In  England  and  in  some  of  the  states  of  the 
Union  he  is  held  liable,  not  upon  the  contract  itself,  but 
in  an  action  on  the  case  for  damages.  But  in  this  state,  at 
an  early  period,  the  practice  was  adopted  of  holding  the 
agent  bound  by  the  contract,  in  the  same  manner  as  though 
made  in  his  own  behalf.  The  mode  in  which  this  was 
made  consistent  with  the  general  theory  of  contracts  was, 
to  strike  out,  or  to  regard  as  stricken  out,  ail  that  portion 
Sel.— Vol.  V.  74 
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of  the  signature  which  the  agent  had  written  without 
authority.  This  would  of  course  leave  the  contract  with 
his  own  name  subscribed  to  it  as  the  contracting  party. 
The  rule,  therefore,  was  necessarily  limited  to  written. con- 
tracts, and  to  those  where  the  agent  had  subscribed  his 
own  name  as  well  a»  that  of  his  principal.  Dusenbury  v. 
Ellis  (3  John.  Ca.,  70)  is  one  of  the  earliest  cases  in 
which  the- rule  was  adopted.  Dusenbury  had  executed  a 
note  in  this  form :  "  For  Peter  Sharpe,  Gabriel  Dusenbury, 
Attorney."  It  turned  out  that  Dusenbury  had  no  authority, 
and  a  suit  was  brought  against  him  in  a  justice's  court  upon 
the  note.  The  plaintiff  recovered,  and,  upon  certiorari  to 
the  supreme  court,  the  judgment  was  affirmed.  The  court 
there  say :  "  The  only  question  then  is  whether  Dusenbury 
was  not  personally  responsible  as  for  his  own  note.  On 
thi^  point  we  are  of  opinion  that  if  a  person  under  pretence 
of  authority  from  another  executes  a  note  in  his  name,  he 
is  bound ;  and  the  name  of  the  person  for  whom  he  assumed 
to  act  will  be  rejected  as  surplusage.  The  party  who  accepts 
of  a  note,  under  such  a  mistake  or  imposition,  ought  to  have 
the  same  remedy  against  the  attorney  who  imposes  on  him,  as 
he  would  have  had  against  the  pretended  principal  if  he 
had  been  really  bound."  In  White  v.  Skinner  ( 13  John., 
307),  which  was  a  similar  case,  except  that  the  contract 
was  under  seal,  Platt,  J.,  who  delivered  the  opinion  of 
the  court,  says :  "  The  defendant  represented  himself  and 
assumed  to  act  as  the  agent  of  the  directors  of  the  manu- 
facturing company.  He  is  now  sued  in  his  private  indi- 
vidual capacity;  and  to  exonerate  himself  he  was  bound  to 
aver  and  prove  that  he  had  authority  to  seal  for  his  co- 
directors."  Again  he  says :  "  If  it  does  not  bind  the  directors, 
for  whom  the  defendant  represented  himself  as  agent,  then 
it  is  personally  obligatory  on  the  defendant  alone." 

These  being  the  cases  in  which  the  doctrine  in  question 
may  be  said  to  have  originated,  their  exposition  of  the  rule 
may  with  propriety  be  assumed  to  be  just;  and  they  une- 
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quivocally  show  that  misrepresentation  and  imposition  lie 
at  the  foundation  of  the  doctrine.  It  clearly  does  not 
extend  to  cases  where  there  is  no  mistake,  misrepresenta- 
tion or  deception  as  to  any  matter  of  fact,  although  for 
some  legal  reason  the  principal  may  not  be  bound.  One 
party  is  presumed  to  know  the  law  as- well  as  the  other,  and 
each  contracts  at  his  peril  as  to  the  legal  effect  of  what  is 
done.  It  follows,  therefore,  that  unless  Hamilton  used  the 
name  of  the  Empire  Mills  without  authority  in  fact  from 
the  corporation,  he  cannot  be  held  personally  bound  by  the 
acceptance.  The  law  will  not  presume  this  want  of 
authority.  Fraud  or  misrepresentation  are  always  to  be 
proved,  and  are  never  presumed.  Hence  no  foundation  is 
laid  in  this  case  for  treating  the  acceptance  as  that  of  Ham- 
ilton individually.  But  I  go  farther.  Were  it  expressly 
proved  in  this  case  on  the  part  of  the  defendant  tyat 
Hamilton  acted  without  any  authority  whatever,  I  hold 
that  the  defendant  would  still  be  liable.  Acting  in  its 
capacity  as  agent,  the  Bank  of  the  State  of  New-York 
had  no  right  to  impose  upon  the  plaintiff  the  burden  of 
litigating  with  Hamilton  the  fact  of  his  authority,  or  the 
risk  of  such  litigation.  The  plaintiff  was  entitled  to  an 
explicit  and  unequivocal  acceptance,  or  a  refusal  to  accept, 
so  that  the  bank  might  resort  to  its  remedy  against  the 
drawer  and  endorsers ;  and  the  defendant  bad  no  right  to 
receive  anything  short  of  such  an  acceptance  without 
giving  notice. 

The  judgment  of  the  supreme  court  must  therefore  be 
affirmed. 

Gardiner,  Ch.  J.  The  single  question  in  this  case  is, 
was  the  draft  mentioned  in  the  pleadings  duly  accepted? 
It  was  drawn  by  the  Empire  Mills,  a  corporation  in  Oneida 
county,  upon  E.  C.  Hamilton,  Esq.,  New-York.  It  was 
accepted  by  the  Empire  Mills,  payable  at  the  American 
Exchange  Bank,  by  E.  C.  Hamilton,  treasurer.     It  was 
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drawn  upon  an  individual  in  New- York  city ;  it  was  accepted 
by  a  corporation  having  its  place  of  business  in  the  country. 
The  draft  was  intended  in  case  of  acceptance  to  give  the 
holder  the  security  of  two  distinct  parties  for  the  payment 
of  the  money  therein  mentioned,  one  as  drawer  and  the 
other  as  acceptor.  The  holder  by  the  course  adopted 
obtained  only  the  security  of  the  Empire  Mills,  who,  as 
we  have  seen,  alone  became  the  acceptor  as  well  as  the 
drawer  of  the  bill  of  exchange.  The  notion  that  such  an 
acceptance  was  according  to  the  tenor  of  the  bill,  only 
proves  that  there  is  nothing  which  may  not  be  made  the 
subject  of  controversy.  Indeed,  in  justice  to  the  defen- 
dants, it  ought  to  be  said  that  they  consider  the  proposition 
that  an  acceptance  by  the  Empire  Mills  was  an  accept- 
ance by  E.  C.  Hamilton,  Esq.,  as  so  palpably  absurd  that 
they  ask  us  to  reject  the  entire  contract  as  it  appears 
on  the  face  of  the  bill,  and  retain  merely  the  name  of 
Hamilton  as  an  acceptor  on  his  own  account.  The  only 
difficulty  with  this  suggestion  is,  that  we  are  called  upon 
to  make  a  contract  for  one  who  is  not  a  party  to  the 
suit,  and  who  has  refused  to  make  one  for  himself.  E.  C. 
Hamilton,  when  left  to  act  for  himself,  has  used  the 
appropriate  language  to  bind  the  Empire  Mills,  and  exon- 
erate himself  from  all  personal  responsibility.  The  defen- 
dants accepted  of  this  obligation  as  satisfactory  to  them, 
whatever  might  be  the  result  in  reference  to  their  prin- 
cipals. It  seems  to  me  that  they  have  not  the  right,  now, 
without  proof  of  a  want  of  authority  on  the  part  of  the 
agent,  to  repudiate  the  contract  actually  made,  still  less 
to  change  it  to  one  against  the  agent  personally.  The 
judgment  should  be  affirmed. 

Denio  and  Ruggles,  Js.,  gave  no  opinion,  the  former 
having  been  counsel  in  the  case. 

All  the  other  judges  concurred. 

Judgment  affirmed. 
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Bbouweb,  Receiver,  &c,  against  J.  H.  &  W.  H.  Haebeck 

Payments  and  transfers  of  property  made  by  a  moneyed  corporation  when 
actually,  though  not  avowedly,  insolvent,  or  in  contemplation  of  insolvency 
which  actually  ensues,  with  intent  to  give  a  preference  to  creditors,  are  void 
within  $  9  of  the  act  "  to  prevent  the  insolvency  "  of  such  corporations  (1 
R.  S.t  591),  even  though  knowledge  of  the  pecuniary  condition  of  the 
company  be  not  brought  home  to  the  party  receiving  the  transfers  aud 
payments. 

On  the  12th  of  November,  1847,  the  Pelican  Mutual 
Insurance  Company  borrowed  of  C.  &  G.  Belden  82500, 
giving  to  the  lenders  the  check  of  the  company  for  the 
amount,  and  delivering  to  them,  as  collateral  security  there- 
for, three  of  their  subscription  notes  to  the  amount  of 
$3500.  On  the  6th  and  7th  of  December  following,  the 
company  borrowed  $2000  of  the  defendants  in  this  action, 
as  security  for  which  they  transferred  to  the  defendants 
subscription  notes  to  the  amount  of  $4884.54.  The  com- 
pany at  the  same  time  was  indebted  to  the  defendants  in 
the  sum  of  $3010,  "  being  the  adjusted  and  liquidated 
amount  of  a  loss  upon  a  policy  of  insurance  relating  to 
the  brig  George,  made  and  issued  by  the  said  company." 
On  the  14th  of  December  the  defendants  discounted  for 
the  company  all  the  above  mentioned  notes  delivered  to 
themselves  and  to  C.  &  G.  Belden,  and  at  the  request  of 
the  company  paid  out  of  the  proceeds  to  the  Beldens  tho 
$2500  loaned  by  them,  with  $120  as  compensation  for  the 
use  of  the  money  ;  and  after  retaining,  with  the  company's 
assent,  their  own  loan  of  $2000  and  the  loss  on  the  brig 
George  of  $3010,  they  paid  over  to  the  company  the 
balance  of  $113  in  cash.  These  transactions  were  all  regu- 
larly entered  on  the  books  of  the  company. 

On  the  3d  of  January,  1848,  a  petition  was  presented  to 
the  supreme  court  by  creditors  of  the  company,  setting 
forth  that  it  was  insolvent,  and  praying  for  the  appointment 
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of  a  receiver ;  and  on  the  8th  of  February  following  an 
order  was  made,  under  which  the  plaintiff  was  appointed 
receiver.  This  action  was  brought  iji  the  superior  court 
of  New-York  to  recover  the  amount  of  the  notes  discounted 
by  the  defendants,  on  the  ground  that  the  transfer  of  the 
notes  was  made  by  the  company,  when  insolvent,  with  a 
view  of  giving  a  preference  to  the  defendants  over  other 
creditors  of  the  company,  anjj  was  therefore  void  by  the 
provisions  of  the  Revised  Statutes. 

Upon  the  trial  in  December,  1850,  before  Chief  Justice 
Oakley  and  a  jury,  the  plaintiff  proved  that  various  claims 
had  been  presented  to  the  company  and  payment  demanded 
a  short  time  prior  to  the  14th  of  December ;  that  the  com- 
pany had  admitted  the  claims  to  be  due,  but  declared  theii 
inability  to  pay  them  for  want  of  means.  He  also  proved 
by  the  secretary  that  the  company  at  that  time  "  had  no 
money ;"  that  they  "  put  off  payments,  and  paid  as  well  at 
they  could ;"  and  he  gave  other  evidence  tending  to  show 
the  actual  insolvency  of  the  company  at  the  time  of  tho 
transfer.  Upon  objection  to  this  evidence  by  the  defendants, 
the  court  decided  that  insolvency  meant  a  failure ;  that  the 
plaintiff  must  prove  open  insolvency ;  that  mere  insolvency, 
unless  coupled  with  proof  that  the  defendants  knew  the 
company  to  be  insolvent,  would  not  be  sufficient  to  maintain 
the  action ;  and  that  the  evidence  of  insolvency  must  amount 
to  open,  avowed  insolvency  of  the  company,  or  actual  insol- 
vency and  knowledge  thereof  by  the  defendants.  After 
further  evidence  on  the  part  of  the  plaintiff,  the  judge 
directed  a  nonsuit,  on  the  ground  that  there  was  no  evidence 
of  an  open  or  distinct  insolvency,  and  no  sufficient  evidence 
of  a  knowledge  by  the  defendants  of  any  actual  insolvency. 
This  judgment  was  affirmed  at  general  term,  and  the  plain* 
tiff  appealed  to  this  court. 

M.  S.  Bidwett  for  the  appellant.  » 

J.  W.  Gerard  for  the  respondents. 
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Allen,  J.  The  Pelican  Insurance  Company,  as  a  moneyed 
corporation,  was  subject  to  all  the  provisions  of  tit.  2,  ch. 
18,  part  1  of  the  Revised  Statutes  (1  R.  &,  588),  except  those 
contained  in  §§  19  to  25  of  the  first  article,  inclusive,  from 
which  it  was  in  terms  exempted,  and  the  trustees  were 
embraced  in  the  term  "  Directors,"  used  in  that  title.  ( 1  R. 
&,  598,  §§  51,  53 ;  Laws  of  1842, 266,  §  22  ;  Laws  <jfl843, 
65,  §4.)  It  was  suggested  that  the  provisions  of  the  9th 
section  of  the  first  article  of  the  title  referred  to  (1  R.  5., 
591)  were  inconsistent  with  the  12th  section  of  the  act 
incorporating  the  Atlantic  Mutual  Insurance  Company 
(Laws  of  1842,  261),  which  was  incorporated  in  and  made 
a  part  of  the  charter  of  the  Pelican  Insurance  Company, 
and  were  therefore  inoperative  in  respect  to  such  company. 
But  §  12  of  the  act  of  incorporation  does  not  relate  to  the 
choses  in  action  and  effects  generally  of  the  corporation,  but 
only  to  one  particular  class  of  assets,  to  wit,  notes  for  pre- 
miums in  advance.  This  section  enables  the  company, 
for  the  better  security  of  its  dealers,  to  receive  notes  for 
premiums,  in  advance,  of  persons  intending  to  receive  its 
policies,  and  authorizes  such  notes  to  be  negotiated  for  the 
purpose  of  paying  claims  or  otherwise  in  the  course  of  busi- 
ness, and  provides  for  compensation  to  the  signers  thereof 
on  such  portions  of  said  notes  as  may  exceed  the  amount  of 
premiums  paid  by  them ;  thus  making  provision  for  a  par- 
ticular class  of  securities,  which  the  company  was  authorized 
to  take  upon  contemplated  insurances,  and  to  employ  the 
same,  as  it  might  and  did,  without  special  authority,  employ 
its  ordinary  assets  in  the  prosecution  of  its  business.  There 
is  no  claim  that  the  notes  transferred  to  the  defendants  were 
of  the  class  mentioned,  and  if  they  had  been,  it  would  not 
affect  the  result  of  this  action.  The  provision  is  not  in 
conflict  with  that  part  of  the  Revised  Statutes  which  will 
be  hereafter  considered.  It  was  designed  mainly  to  authorize 
the  taking  of  the  securities  and  their  employment  as  a  part 
of  the  effects  and  available  assets  of  the  company,  and  not 
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to  take  them  out  of  the  equitable  provisions  of  the  general 
law,  or  to  distinguish  between  them  and  the  other  assets 
applicable  to  the  payment  of  debts. 

A  single  question,  then,  is  presented  by  the  bill  of  excep- 
tions in  this  case,  and  that  relates  to  the  construction'  and 
effect  to  be  given  to  the  9th  section  of  the  act  entitled, 
"  Regulations  to  prevent  the  insolvency  of  moneyed  corpo- 
rations, and  to  secure  the  rights  of  their  creditors  and  stock- 
holders." (1  R.  8.,  591.)  The  preceding  section  ($8) 
prohibits  conveyances,  assignments  and  transfers  of  any  of 
the  effects  of  a  moneyed  corporation,  exceeding  the  value 
of  $1000,  not  authorized  by  a  previous  resolution  of  its 
board  of  directors,  except  in  certain  specified  cases.  The 
section  under  consideration  reads  thus:  "No  such  convey- 
ance, assignment  or  transfer,  nor  any  payment  made,  judg- 
ment suffered,  lien  created,  or  security  given,  by  any  such 
corporation  when  jnsolvent,  or  in  contemplation  of  insol- 
vency, with  the  intent  of  giving  a  preference  to  any  particular 
creditor  over  other  creditors  of  the  company,  shall  be  valid  in 
law ;  and  every  person  receiving,  by  means  of  any  such  con- 
veyance, assignment,  transfer,  lien,  security  or  payment,  any 
of  the  effects  of  the  corporation,  shall  be  bound  to  account 
therefor  to  its  creditors  or  stockholders,  or  their  trustees,  as  the  case 
shall  require." 

After  the  ruling  of  the  learned  judge  upon  the  trial,  that 
proof  of  open  insolvency  or  a  knowledge  on  the  part  of 
the  defendants  that  the  company  was  insolvent,  would  be 
necessary  to  maintain  the  action,  the  plaintiff  having  failed 
to  bring  his  case  within  the  decision,  evidence  as  to  the 
intent  of  the  transfer  would  have  been  out  of  place,  as  it 
would  have  been  immaterial  and  entirely  nugatory.  So 
evidence  bearing  upon  the  character  of  the  transfer,  as 
whether  it  was  in  whole  or  in  part  in  payment  of  a  debt, 
or  was  a  sale  of  the  securities  to  the  defendants  upon  a 
valuable  consideration,  would  have  been  equally  unavailing; 
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so  that  the  sole  question  is  presented  by  the  exceptions 
taken  to  these  rulings  and  decisions  upon  the  trial. 

The  legislature,  in  all  the  provisions  of  the  act  cited,  recog- 
nizes and  seeks 'to  cany  out  the  doctrine  that  among  credit 
tors  "  equality  is  equity  ;"  and  a  prominent  object  is  to  prevent 
all  intentional  preference  among  the  creditors  of  insolvent 
moneyed  corporations.  The  ninth  section  is  incorporated 
in  the  statute  for  that  purpose,  and  has  only  to  do  with  acts 
in  derogation  of  the  equitable  doctrine  of  equality,  and 
therefore  forbids  all  transfers,  payments,  Ac,  by  thecorpo* 
ration,  when  insolvent  or  in  contemplation  of  insolvency, 
with  intent  to  give  a  preference  to  any  particular  creditor 
over  others.  .  •  ;«        f 

So  long  as  insolvency  neither  exists  nor  is  contemplated, 
the  corporation,  like  an  individual, .  can  :  appropriate  its 
means  to  the  payment  of  its  debts  in  such  order  and  in 
such  amounts  and  proportions  as  the  directors  please. 
But  upon  insolvency*  either  actual  or  contemplated,  thi* 
power  ceases,  and  the  law  declares  the  absolute  right  of 
every  creditor  to  shatfe  pro  rata  in  the  assets  of  the  com* 
pany,  and  will  not  suffer  this  right  to-be  defeated  by  any 
act  of  the  corporation  or  its  officers.  Hence  the  rights  of 
purchasers  in  good  faith  are  not.  protected  as  in  cases  pro- 
vided for  by  $  8  of  the  same  .act*  >  Such  provision  was  not 
necessary  to  protect  the  rights  of  parties.  The  ^creditor  to 
whom  the  unauthorized  payment  or  transfer  is  made  is  not 
a  purchaser;  he  parts  with  nothing,!  and  upon  being  com* 
pelled  to  account  for  whatever  he  may  have  received,  he 
still  loses  nothing  which  he  haa  a  right,  legal  or  equitable, 
to  retain.  His  debt  revives  and  he  again  becomes  a  creditor, 
and  shares  equally  with  the  others  in  the  property  of  the 
debtor.  He  receives  all  to  which  he  ev£r  had  a  legal  right ; 
and  the  equities  coincide  with  the  legal  rights  of  the 
parties*  < 

The  statute  declares  the  transfer  and  payment  void  in 
case  of  actual  or  contemplated  insolvency,  if  made  with 

Sel.— Vol.  V.  75 
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intent  to  give  preference  to  creditors,  irrespective  of  the 
knowledge  of  the  party  receiving  the  transfer  or  payment. 
It  is  not  a  question  of  fraud,  or  an  intent  on  the  part  of  the 
creditor  to  obtain  a  preference  in  the  payment  of  his  debt, 
but  a  question  as  to  the  actual  insolvency,  or  contemplated, 
followed  by.  actual  insolvency  of  the  corporation,  accompa- 
nied with  an  intent  on  the  part  of  its  directors  to  prefer 
'  creditors ;  and  as  to  a  legal  vested  right  on  the  part  of  the 
other  creditors.  The  legal  right  of  creditors  to  share 
equally  in  the.  property  should  not,  in  equity,  be  over- 
thrown, except  in  favor  of  a  purchaser  in  good  faith  and 
for  a  valuable  consideration ;  and  a  creditor  receiving  it  in 
payment  of  a  precedent  debt  is  not  such  a  purchaser. 

The  learned  judge  upon  the  trial  took  a  distinction 
between  open  and  avowed  insolvency  and  mere  actual 
insolvency,  for  which  I  find  no  warrant  in  the  statute* 
Probably  it  was  upon  the  ground  that  in  the  former  case 
knowledge  on  the  part  of  the  creditors  would  be  presumed ; 
but  the  statute  does  not»make  the  validity  of  the  transfer 
or  payment  depend  upon  the  bona  fides  or  knowledge  of  the 
creditor.  The  statute  is  not,  that  every  person  receiving 
the  conveyance  or  payment,  with  knowledge  of  the  insol- 
vency, shall  account  therefor,  but  that  every  person  receiving, 
that  is,  with  or  without  knowledge  of  the  pecuniary  condi- 
tion of  the  company,  jhall  account,  &c. ;  and  courts  ought 
not  to  engraft  on  the  statute  and  upon  the  liability  of 
parties  limitations  and  qualifications  which  the  legislature 
'■  has  intentionally  omitted.  A  corporation,  like  an  individual, 
is  insolvent  when  it  is  not  able  to  pay  its  debts.  Insol- 
vency means  a  general  inability  to  answer  in  the  course  of 
business  the  liabilities  existing  and  capable  of  being  en- 
forced. ( Cutten  v.  Sanger,  2  Tounge  Sf  Jerv.,  459 ;  2  Bow. 
Inst.,  157.)  This  term  had  a  well  known  signification  at 
the  time  of  the  enactment  of  the  law  in  question,  and  was 
used  by  the  legislature  with  reference  to  such  known 
signification,  and  had  respect  solely  to  the  actual  condition 
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and  situation  of  the  corporation.  This  construction  is 
authorized  by  that  which  has  been  given  to  other  statutes 
very  analogous. 
• .  Voluntary  transfers  of  property  to  creditors  in  satisfaction 
of  debts  by  insolvents,  or  by  debtors  in  contemplation  of 
insolvency  or  bankruptcy,  have  been  set  aside,  although 
notice  of  the  bankruptcy  or  insolvency  was  not  brought 
home  to  the  creditor.  ( Ogden  v.  Jackson,  1  John.,  370 ;  Gib- 
son  v.  Muskett,  3  Af .  tif  G.,  158  ;  Flook  v.  Jones,  4  Bing.,  20 ; 
Gorham  v.  Stearns,  1  Mete.,  366 ;  1  Sandf.  Ch.  R.,  207. )  The 
act  of  the  corporation,  in  making  the  payment  or  assign- 
ment, is  a  fraud  upon  the  law  providing  for  equality  among 
creditors,  and  is  therefore  void.  Whether  the  Pelican 
Insurance  Company,  at  the  time  of  the  transfer  to  the  defen- 
dants, was  insolvent  or  contemplated  insolvency,  and 
whether  such  contemplated  insolvency  was  followed  by 
actual  insolvency;  whether  the  defendants  received  the 
transfer  as  purchasers  or  creditors,  and  if  as  creditors,  the 
intent  with  which  the  transfer  Was  made,  will,  upon  a  new 
trial,  become  important  questions,  but  do  not  properly  arise 
upon  this  appeal. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 
Costs  to  abide  the  event. 

Johnson,  Selden,  Denio  and  Parker*  Js«,  concurred. 

Gardiner,  Ch.  J.  (dissenting.)  By  the  arrangement  of 
the  14th  of  December,  1847,  the  Messrs.  Harbeck,  the 
defendants  in  this  cause,  at  the  request  of  the  company, 
discounted  the  notes  in  their  own  possession  and  tkbse  in 
possession  of  C.  &  G.  Belden,  and  at  the  request  of  the 
company  paid  out  of  the  proceeds  to  the  Beldens  the  $2500 
loaned  by  them,  with  $120  compensation  for  the  use  of  the 
money  allowed  by  the  company,  their  own  loan  of  $2000 
and  the  loss  on  the  brig  George  of  $3010,  and  gave  the 
company  the  balance,  $113,  in  cash,  which  completed 
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the  transaction.  The  receiver  insists  that  the  transfer  te 
the  defendants  of  the  effects  above  mentioned  was  not 
authorized  by  a  previous  resolution  of  the  board  of 
directors,  and  was  void  by  the  provisions  of  1  R.  &,  591,  §  8.  < 

This  question  was  determined  in  Howland  v.  Myer  (3 
Cvmst.)  293),  in  which  it  was  held  that  any  bonajide  settle- 
ment- of  a  presumed  loss,  contingent  or  absolute,  made  by 
the  company  with  the  insured,  in  the  usual  course  of  busi- 
ness, was  authorized  by  the  statute  under  which  the  corpo- 
ration in  that  and  in  the  present  case  was  organized.  The 
company;  as  we  have  seen,  procured  the  notes  in  question 
to  be  discounted  in  the  usual  course  of  business,  and 
directed  the  proceeds  to  be  applied  in  payment  of  their 
debts;  By  the  12th  section  of  the  act  referred  to  {Laws 
<f  1843,  71),  they  were  authorized  to  negotiate  their  pre- 
miuto  notes  for  the  purpose  of*  paying  claims,  or  otherwise, 
iti  the  course  of  their  business.  They  have  done  no  more, 
therefore,'  tftati  they  were  authorised  to  do  by  the  express 
provisions  of  their  charter.  It  might  as  well  be  claimed 
thit  paymetit  of  its  6wn  tiotea  by  a  bank  of  issue  to  an 
amount  exceeding  $1000  was  prohibited.  The  exception 
m  th<*  #th  fcfectidh  is  not  stronger  ill  their  favor  than  the 
direct  authority  contained  in  the  12th  section  of  the  act 
above  mentioned  is  in  favor  of  the  payment  of  which  com- 
plaint  ia  made  in  this  case. 

There  is  no  error  in  the  ruling  of  the  chief  justice, 
that  to  invalidate  the  transfer  under  the  9th  section 
of  the  act  to  prevent  the  -insolvency  of  moneyed  cor- 
porations, the  plaintiff  must  prove  (either  open  or  avowed 
insolvency  of  the  company,  or  actual  insolvency  with 
knowledge  thereof  by  the  defendant.  It  must  be  recol- 
lected that  the  defendants  were  dealing  with  the  com- 
pany in  the  usual  course  of  its  business.1  They  had' insured, 
and  sustained  a  loss,  the  amount  of  which  had  been  adjusted, 
and  they  were,  therefore,  creditors  entitled  to  their  pay. 
In  receiving  payment,  if  they  had  done  nothing  else,  it 
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would  be  singular  if  their  right  to  retain  the  money  should 
depend  upon  the  exact  financial  state  of  the  corporation  at 
the  time ;  as  to  whether  their  assets  equaled,  or  fell  short 
of  or  exceeded  their  liabilities.  The  absurdity  of  such  a 
requirement,  when  the  character  of  these  corporations  is 
considered,  the  peculiarity  of  their  capital  and  its  constant 
changes  and  fluctuations,  is  apparent.  There  must  be  an 
intent  to  give  a  preference.  (§  9.)  The  spirit  of  the  law 
requires  that  this  intent  should  be  manifested  in  some  way 
besides  the  performance  of  acts  which  it  was  the  very 
purpose  of  the  legislature  that  these  corporations  should 
perform,  and  for  which  they  were  created.  It  seems  to  me 
that  no  one  who  dealt  with  the  company  upon  the  footing 
of  a  customer,  ought  to  be  charged  with  notice  of  the  insol- 
vency of  the  corporation,  unless  it  was  open  and  notorious, 
or  unless  a  knowledge  of  its  circumstances  was  brought 
home  to  him. 

But,  in  the  second  place,  the  defendants  were  not  the 
mere  recipients  of  a  debt,  but  purchasers  of  the  notes,  or 
rather  of  the  remaining  interest  of  the  corporation  in  them, 
for  a  full  consideration,  part  m  cash  and  part  in  the  dis- 
charge of  a  subsisting  claim  against  the  company.  The 
purpose  of  the  insurance  company  was  not  to  give  a 
preference,  but  to  redeem  their  property  and  raise  money. 
The  payment  in  this  case  was  incidental,  and  by  no  means 
the  principal  object  to  be  effected  by  the  negotiation.  To 
invalidate  a  transfer  under  the  9th  section,  there  milst  be  a 
design  to  pay  or  secure  one  debt  or  class  of  debts  to  the 
probable  exclusion  of  others.  There  is  not  a  shadow  of 
proof  in  the  whole  case  that  any  such  purpose  was  con- 
ceived by  the  company  or  suspected  by  the  defendants. 
The  ruling  of  the  learned  judge  was,  therefore,  sufficiently 
favorable  to  the  plaintiff.  Actual  insolvency  was  not  suffi- 
cient, because  this  might  exist  without  the  knowledge  of 
the  defendants,  and  without  any  intent  to  give  a  preference 
on  the  part  of  the  company.    The  least  that  should  be 
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required  was  that  notice  of  the  insolvency  should  be  brought 
home  to  the  defendants  in  the  manner  suggested.  The 
nonsuit  was,  consequently,  right ;  for  there  was  no  evidence 
of  open  or  secret  insolvency  brought  home  to  the  defen- 
dants, nor  any  facts  from  which  it  could  properly  be  inferred 
by  a  jury. 
The  judgment  of  the  superior  court  should  be  affirmed. 

Edwards,  J.,  also  dissented. 

Ruggles,  J.,  did  not  hear  the  argument. 

Judgment  reversed. 


Waterbury  against  Westervelt. 

Where  a  sheriff  is  liable  for  the  trespass  or  misfeasance  of  his  deputy,  both 
may  be  sued  jointly  for  such  wrongful  act 

When,  therefore,  a  deputy  levied  upon  and  took  property  in  the  hands  of  a 
vendee  to  whom  it  had  been  transferred  by  the  judgment  debtor  in  fraud  of 
his  creditors,  and  sold  enough  to  pay  the  execution,  leaving  a  considerable 
surplus,  of  which  a  portion  was  returned  to  the  vendee  in  a  damaged  state, 
and  another  portion  was  not  returned  at  all,  and  the  sheriff  had  ratified  all 
the  acts  of  his  deputy  in  the  matter:  Hela\  that  the  sheriff  and  deputy  were 
jointly  liable  in  an  action  by  the  vendee,  for  the  goods  not  returned,  and 
for  the  injury  to  those  which  were  damaged. 

A  sale  of  personal  property,  fraudulent  as  against  creditors,  is  valid  as 
between  the  parties  to  the  sale. 

This  action  was  brought  in  the  superior  court  of  New- 
York,  against  the  sheriff  of  the  city  and  county  of  New-York 
and  one  of  his  deputies,  for  taking  and  carrying  away  the 
plaintiff's  goods,  consisting  of  merchandise  in  a  furnishing 
store.  Besides  the  usual  allegations  in  trespass  and  trover, 
the  complaint  sets  forth  that  the  defendants  claimed  the  right 
to  take  the  goods,  which  were  alleged  to  be  the  plaintiff's 
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property,  under  executions  against  the  property  of  Benja- 
min Waterbury ;  that-  they  took  a  greater  amount  than 
would  have  been  sufficient  to  satisfy  the  executions ;  IJiat 
they  injured  them  unnecessarily  in  removing  them,  and  that 
after  selling  enough  to  satisfy  the  judgments,  they  returned 
a  part  of  the  residue,  and  a  part  were  never  returned,  but 
were  converted  by  the  defendants  to  their  own  use.  The 
answer  set  up  the  judgments  and  executions  against  Benja- 
min Waterbury,  and  alleged  that  the  goods  taken  belonged 
to  him  and  not  to  the  plaintiff,  and  that  the  deputy  seized 
them  to  satisfy  the  executions;  and  there  was  a  denial  of 
the  alleged  injury  in  removing  them,  and  an  allegation  that 
all  the  goods  were  returned  except  such  as  were  sold  to 
satisfy  the  execution.  There  was  a  reply  taking  issue  on 
the  new  matter  in  the  answer.  Many  other  matters  were 
stated  in  the  pleadings,  which  are  not  necessary  to  be 
repeated. 

The, trial  took  place  in  October,  1850,  before  Oaklet, 
chief  justice  of  the  superior  court,  and  a  jury.  The  plain- 
tiff claimed  title  to  the  goods  under  a  bill  of  sale  executed 
by  Benjamin  Waterbury,  about  eight  months  before  the 
seizure,  and  evidence  was  given  on  both  sides  touching  the 
bona  fides  of  that  conveyance  as  against  the  creditors  of 
Benjamin  Waterbury.  The  judgments  and  executions  set 
out  in  the  answer  were  given  in  evidence.  It  was  proved 
that  goods  sufficient  to  satisfy  the  executions  were  sold  by 
the  deputy,  and  that  a  portion  of  those  taken  were  returned 
in  a  damaged  state;  and  there  was  evidence  tending  to 
show  that  a  portion  of  those  taken  had  neither  been  sold 
nor  returned. 

The  executions  were  in  the  hands  of  the  defendant 
Douglass,  the  deputy,  and  he  removed  the  goods  from  the 
store  in  Broadway,  where  they  had  been  kept  for  sale. 
To  show  the  personal  participation  of  the  defendant  Wester- 
velt  in  the  transaction,  the  plaintiff  proved  that  after  the 
goods  had  been  taken  from  the  store  to  a  sales  room,  a  per- 
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son  called  apon  Douglass,  on  behalf  of  the  plaintiff,  for  leave 
to  take  an  inventory  of  them ;  that  at  Douglass9  suggestion 
they  went  together  to  the  sheriff's  office  and  had  an  inter- 
view with  the  sheriff,  Westervelt,  on  the  subject  of  the 
goods,  and  that  both  the  sheriff  and  deputy  then  said  that 
the  person  so  sent  by  the  plaintiff  could  not  see  the  goods, 
and  that  they  would  be  sold  the  next  day ;  and  they  were 
fiold  on  the  following  day.  After*  the  sale  the  plaintiff 
caused  a  written  demand  to  be  made  of  Westervelt  for  a 
copy  of  the  inventory  of  the  goods  and  an  account  of  the 
sales,  but  he  recused  to  give  them,  saying  he  would  not 
furnish  a  club  to  knock  his  own  brains  out  with-  The 
answer  of  the  defendants,  which  was  joint,  was  also  relied 
upon  as  an  admission  of  Westervelt's  participation  in  the 
seizure  and  sale.  It  avers  in  terms  that  "  the  defendant 
Westervelt,  by  the  defendant  Douglass,  who  was  one  of  his 
deputies,"  seized  the  goods,  and  that  the  defendants  returned 
those  which  were  not  sold. 

After  the  plaintiff  had  given  his  evidence  the  defendant 
Westervelt  moved  to  dismiss  the  complaint,  on  the  ground 
that  there  was  no  personal  interference  on  his  part  proved, 
and:  that,  therefore,  an  action  could  not  be  maintained 
against  both  him  and  his  deputy.  The  motion  was  denied, 
and  the  defendant  excepted. 

:.  The  judge  directed  the  jury  to  pass  upon  these  questions 
of  fact :  i  L  Whether,  the  bill  of  sale  from  Benjamin  Water- 
bury  to  the"  plaintiff  was  executed  in  good  faith  or  was 
fraudulent ;  2.  Whether  all  the  goods  which  were  seized 
and  not  sold  were  returned,  and  the  value  of  such  (if  any) 
as  were  neither  sold  nor  returned ;  3.  Whether  the  goods 
returned  were  injured  by  the  fault  of  the  deputy  sheriff, 
and.  if  so,  to  what  amount. 

The  defendants'  counsel  excepted  to  the  direction  in  the 
second  and  third  propositions;  and  he  also  requested  the 
Judge  to  charge  that  if  the  jury  should  find  against 
the  plaintiff  on  the.  first  issue,  the  defendants  would  be  entt 
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tied  to  a  verdict  upon  the  whole  case ;  and  that  the  defen- 
dant Westervelt  was  not  liable  in  this  action  for  the  acts 
of  the  deputy  which  had  been  proved.  The  judge  declined 
to  charge  as  requested  and  the  defendants'  counsel  again 
excepted. 

The  jury,  in  responding  to  the  first  question,  pronounced 
the  sale  to  the  plaintiff  fraudulent.  As  to  the  rest,  they 
found  that  goods  to  the  amount  of  $125  were  neither  sold 
nor  returned ;  and  that  those  returned  had  been  injured  by 
the  carelessness  of  the  deputy  to  the  amount  of  $50.  For 
the  aggregate  of  these  two  amounts  judgment  was  ren- 
dered against  the  defendants,  which  was  affirmed  at  the 
general  term.  The  defendant  Westervelt  appealed  to  this 
court. 

N.  Hill,  Jr.,  for  the  appellants. 

J.  E.  BurrUl,  Jr.,  for  the  respondent. 

Denio,  J.  It  is  insisted  that  the  action  cannot  be  main- 
tained against  both  the  sheriff  and  his  deputy,  though  it  is 
conceded  that  either  would  be  liable  separately  ibr  a  trespass 
committed  by  the  deputy  in  the  execution  of  process.  If 
the  law  were  as  insisted,  in  a  case  where  the  sheriff  had  not 
intermeddled  in  the  transaction,  it  would  not  avail  the 
defendants  here ;  for  the  evidence  of  adoption  and  ratifica- 
tion by  the  sheriff  of  the  seizure  made  by  the  deputy  and 
of  his  subsequent  acts  is  very  full  and  explicit.  The 
motion  made  by  the  defendant  Westervelt  at  the  trial,  to 
dismiss  the  complaint,  was  based  upon  the  allegation  that 
no  personal  interference  on  his  part  had  been  proved.  It 
was  properly  denied  on  account  of  the  incorrect  assumption 
as  to  the  evidence  upon  that  point.  The  final  request  to 
charge  that  Westervelt  was  not  liable  for  the  acts  of  Doug- 
lass which  had  been  proved,  did  not  raise  the  question  as  to 
the  legality  of  uniting  the  two  as  defendants  in  the  action, 

Sel.— Vol.V.  76 
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if  the  liability  of  the  sheriff  could  be  maintained.  The 
general  doctrine  of  the  liability  of  the  sheriff  for  the  trespass 
or  misfeasance  of  his  deputy  while  acting  under  color  of  his 
office  is  quite  well  settled,  and  was  not  questioned  on  the  argu- 
ment. {Mclntyre  v.  Trumbull,  7  John.,  35.)  Both  defendants 
were  sued  in  this  case,  in  a  common  law  action,  as  joint 
trespassers.  If  the  property  belonged  to  the  plaintiff,  or  so  far 
as  it  belonged  to  him,  the  defendants  could  not  protect  them- 
selves by  the  executions  against  Benjamin  Waterbury.  The 
proof  of  the  judgments  and  executions,  and  of  their  own 
official  positions,  only  showed  that  they  acted  upon  pretence 
of  performing  official  duties.  Douglass,  his  deputy,  was 
liable  in  consequence  of  his  manual  act  in  seizing  the  plain- 
tiff's goods.  If  the  sheriff  could  not  be  united  with  him  in 
the  action  as  a  joint  trespasser,  in  a  case  in  which  his  liability 
was  established  by  means  of  the  official  relation  existing 
between  them  alone,  yet  there  was  no  difficulty  in  main- 
taining the  joint  action  upon  the  evidence  of  ratification  of 
the  wrongful  act.  Much  slighter  evidence  of  ratification  has 
been  holden  sufficient  to  charge  the  sheriff  as  a  trespasser. 
( SauTiderson  v.  Baker,  3  Wils.,  309, 316.)  In  this  case  the 
plaintiffs  demanded  the  goods,  which  the  sheriff's  officer  had 
taken,  to  be  returned,  and  threatened,  if  it  were  not  done,  to 
sue  the  sheriff.  They  answered  that  they  had  sufficient 
security  and  did  not  care.  Gould,  J.,  was  clearly  of  opinion 
that  there  was  an  adoption  of  the  fact  by  the  sheriff,  and  that 
on  that  ground  the  plaintiff  was  entitled  to  recover.  From 
that  time,  he  said,  the  sheriffs  became  principals  in  the  tres- 
pass by  recognizing  the  act  of  the  officer.  Thus  this  action 
could  be  sustained  against  both  defendants  upon  a  principle 
wholly  independent  of  the  liability  which  attaches  to  the 
sheriff  on  account  of  the  official  privity  between  the  sheriff 
and  deputy.  It  is  the  same  thing  as  though  both  had  gone 
to  the  plaintiff's  store  and.  together  had  seized  the  goods. 

But  I  cannot  assent  to  the  position  that  both  may  not  be 
sued  together,  even  where  the  liability  of  the  sheriff  arises 
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wholly  from  bis  official  relation  to  the  deputy.  The  sheriff 
is  not  made  a  defendant  in  such  cases,  in  his  official  character, 
but  simply  as  an  individual.  {StUlman  v.  Squire,  1  Denio, 
327.)  His  relation  to  his  officer  may  not  be  the  same  in  all 
respects  as  that  between  master  and  servant,  but  still  the 
resemblance  is  striking  and  nearly  identical.  Iji  Colvin  v. 
Rolbrook,  decided  in  this  court,  where  the  question  was 
whether  an  action  could  be  sustained  against  a  deputy  sheriff 
to  recover  money  belonging  to  the  plaintiff,  which  the 
deputy  had  received  upon  the  redemption  of  land  sold  by 
him  on  execution,  the  relation  of  principal  and  agent  was 
taken  to  furnish  the  rules  upon  which  the  question  was 
to  be  determined.  (2  Conut.,  126.)  The  judgment  affirmed 
the  decision  of  the  supreme  court  in  the  same  case ;  and  in 
the  opinion  delivered  in  that  court  it  was  found  that  the  rule 
regarding  the  liability  of  the  sheriff  was  in  strict  accordance 
with  the  principle  which  holds  servants  responsible  for 
tortious  acts,  whether  done  by  authority  of  their  master  or 
not.  (3  Barb.,  479,  S.  C.)  In  Smart  v.  Hutton  (8  AM.  Sf 
Ellis,  565,  note),  where  the  sheriff's  officer,  in  executing  iji. 
fa.,  committed  a  trespass  upon  the  person  of  the  judgment 
debtor,  it  was  held  that  the  sheriff  was  liable,  Pabkb,  J., 
declaring  that  the  officer  was  delegated  by  the  sheriff  to 
execute  the  writ,  and  the  officer's  acts  were  his,  as  if  he  had 
personally  committed  the  trespass.  In  Raphael  v.  Goodman, 
the  principal  case  to  which  the  note  just  referred  to  is 
appended,  Littledale,  J.,  remarked  that  the  sheriff  cannot 
attend  personally  to  all  the  duties  of  his  office  and  therefore 
employs  an  officer;  but  that,  he  says,  is  for  his  own  conve- 
nience. He  is  himself  identified  with  the  officer,  as  is  clear 
from  all  the  cases.  It  is  tfn  elementary  principle  that  in 
torts  he  who  procures  a  command  is  equally  liable  with 
him  who  does  the  act,  and  they  may  all  be  sued  jointly  or  , 
severally  at  the  election  of  the  plaintiff.  The  deputy  in 
this  case  is  made  liable,  not  from  any  official  relation  to  the 
matter,  but  because  he  has  voluntarily  invaded  the  plaintiff's 
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right  of  property ;  the  sheriff  is  made  liable,  because  in  law 
he  is  considered  as  having  commanded  the  act  to  be  done* 
The  existence  of  such  command  is  established  by  showing 
the  relation  between  them.  So  far  as  the  sheriff's  liability 
for  the  tortious  acts  of  the  deputy  is  concerned,  I  am  of 
opinion  that  the  rule  of  principal  and  agent  is  the  one  to  be 
applied.  I  have  not  overlooked  the  case  of  Campbell  v. 
Phelps  ( 1  Pick.,  62),  where  it  was  held  that  an  unsatisfied 
judgment  against  a  deputy  sheriff,  in  trespass  for  wrongfully 
levying  an  execution  on  the  plaintiff's  property,  was  a  bar 
to.  another  action  against  the  sheriff  Upon  a  careful  exami- 
nation of  the  opinions  of  the  judges  in  that  case,  I  have 
come  to  the  conclusion  that  the  one  delivered  by  Mr.  Justice 
Wilde,  who  dissented  from  the  judgment,  and  which  was  con- 
curred in  by  Mr.  Justice  Thacheb,  is  more  consistent  with 
legal  analogies  than  the  one  which  prevailed.  In  this  class 
of  cases  the  deputy  and  the  sheriff  are  both  trespassers  at 
the  same  time  and  in  consequence  of  the  same  act.  To  hold 
that  they  are  not  joint  trespassers  is  to  make  a  distinction 
which,  I  think,  the  law  has  not  made,  and  where  no  differ- 
ence in  principle  exists. 

On  the  argument  I  entertained  a  doubt  whether  the 
recovery  could  be  sustained,  arising  out  of  the  fact  that 
the  issue  respecting  the  bona  fides  of  the  transfer  of  the 
goods  to  the  plaintiff  bad  been  proved  against  him.  That 
ground  was  taken  on  the  trial  and  the  answer  was  not  at 
first  apparent.  The  complaint,  I  find,  charges  distinctly 
that  the  defendants  knowingly  seized  more  goods  than  were 
sufficient  to  satisfy  the  executions,  and  that  a  portion  of 
them  remained  in  their  hands  after  enough  had  been  sold 
to  pay  the  judgment,  which  they  converted  to  their  own 
use,  except  a  small  part  which  they  returned  to  the  plaintiff 
in  a  damaged  state.  The  answer  takes  issue  upon  these 
allegations,  as  it  was  necessary  it  should  do,  for  otherwise 
a  part  of  the  cause  of  action  would  have  been  left  unan- 
swered.   And  this  issue  has  been  found  in  favor  of  the 


ALBANY,  APRIL,  1854.  605 

Waterbury  against  Westervelt 

the  plaintiff.  It  is  true  that  the  verdict  pronounces  the 
conveyance  to  the  plaintiff  fraudulent  against  creditors,  but 
the  only  effect  of  this  is  to  expose  the  property  to  judg- 
ments and  executions  against  the  vendor.  So  far  as  the 
remedies  of  the  creditors  did  not  interfere  with  the  transfer, 
it  was  valid.  It  was  good  between  the  parties,  and  the 
vendee  acquired  a  good  title  against  wrong-doers;  and 
the  defendants  must  be  taken  to  be  such,  except  so  far  as 
they  acted  in  executing  the  creditors'  remedies  against  the 
property.  They  may  not  have  been  at  fault  for  taking  the 
whole  property,  but  there  is  nothing  to  justify  their  con- 
verting what  was  not  needed  to  pay  the  judgment,  or 
injuring  any  of  it. 

The  judgment  of  the  superior  court  ought  to  be  affirmed. 

Parker,  J  *  It  has  been  decided  in  this  state,  in  Mouhon 
v.  Norton  (5  Barb.,  296),  that  a  sheriff  and  his  deputy  can- 
not be  joined  as  defendants  in  an  action  for  a  tort  committed 
by  the  deputy.  That  decision,  and  also  the  opinions 
expressed  in  Cowen  Sf  Hill's  Notes,  823,  and  Allen  on  Sheriffs, 
88,  were  based  upon  the  decision  in  Phelps  v.  Campbell  ( 1 
Pick.,  62).  This  last  case,  however,  to  which  all  the 
other  authorities  refer,  was  decided  by  a  majority  of  the 
court  only,  two  of  the  judges  dissenting,  for  reasons  very' 
satisfactorily  set  forth  in  the  opinion  of  Judge  Wilde. 

But  I  do  not  think  it  is  necessary  to  express  any  opinion 
upon  this  point.  The  rule,  if  it  exist,  is  certainly  inapplicable 
where  there  is  a  personal  interference  on  the  part  of  the 
sheriff.  In  such  case,  the  sheriff  and  his  deputy  are  liable 
as  joint  trespassers,  independent  of  the  official  relation 
existing  between  them.  The  personal  interference  of  the 
sheriff  in  this  case  is  abundantly  proved. 

The  sale  of  the  goods  from  Benjamin  Waterbury  to 
the  plaintiff  was  void  as  to  creditors  but  valid  as  between 
the  parties.  (7  John.,  161;  2  Edw.  Ch.  R.,  123;  1  Birch, 
600 ;  4  Black.,  141 ;  10  Conn.,  69 ;  17  id.,  492 ;  6  Co.,  20.) 
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The  defendants,  therefore,  had  a  claim  on  the  goods  only  to 
an  extent  sufficient  to  satisfy  the  creditors  whom  they  repre- 
sented. To  that  extent  they  have  had  the  avails  of  the 
property  in  satisfaction  of  the  execution,  and  beyond  that 
they- cannot  say  that  the  property  belonged  to  Benjamin 
Waterbury.  For  the  surplus  in  their  hands  and  for  the 
unnecessary  damage  done  they  are  therefore  liable  to  the 
plaintiff.  "  * 

I  think  the  judgment  of  the  superior  court  should  be 
affirmed  with  costs. 

Gardiner,  Ch.  J.,  and  Edwards  and  Allen,  Js.,  con- 
curred. 

Selden,  Ruggles  and  Johnaon,  Js.,  gave  no  opinion. 

Judgment  affirmed. 
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ASSIGNMENT. 

[  Providing  for  Usurious  Debt.  ] 

1.  A  general  assignment,  by  an  insol- 
vent debtor,  of  his  property  to  a 
trustee  for  tho  payment  of  his  debts, 
is  not  void  on  account  of  its  provid- 


ing for  the  paymentof  an  irregular 
and  usurious  judgment,  giving  it 
priority  over  other  debts,  if  it  be  in 
other  respects  free  from  objection. 
Murray  v.  Judson,  78 

2.  In  such  case,  if  the  judgment  were 
held  void,  the  indebtedness  would 
remain,  which,  in  the  absence  of 
actual  fraud,  would  uphold  the 
assignment.  id 

8.  It  is  not  a  fraud  upon  other  credi- 
tors for  a  debtor  to  pay  or  provide 
for  the  payment  of  a  usurious  debt 

id 

[  Authority  to  Sell  on  Credit.  ] 

4.  An  assignment  authorizing  the  as- 
signee to  sell  the  assigned  property 
on  credit,  is  fraudulent  as  against 
creditors.    Porter  v.  Williams,  142 

[  Assignor  retains  no  power  to 
modify.] 

5.  Such  assignment  cannot  be  made 
valid  by  any  new  instrument  direct- 
ing the  property  to  be  sold  for  cash, 
executed  by  the  assignor  after  tho 
assignee  has  accepted  the  assign- 
ment and  taken  possession  of  the 
assigned  property.  The  assignment 
being  valid  as  against  the  assignor, 
no  power  remains  in  him  to  modify 
in  any  respect  the  disposition  which 
it  makes  of  the  property.  id 

[  Rights  of  Assignee  prior  to  notice. ) 

6.  Where  an  insolvent  firm,  having 
money  on  deposit  in  bank,  made  a 
general  assignment  for  the  benefit 
of  creditors;  soon  after  which,  but 
before  notice  of  the  assignment  to 
the  bank,  a  bill  against  the  firm 
held  by  the  bank,  greater  in  amount 
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than  the  sum  on  deposit,  fell  due, 
and  was  charged  by  the  bank  in  the 
account  of  the  firm,  it  was  Held 
that  the  assignee,  after  demand  of 
the  sum  on  deposit,  was  entitled  to 
recover  it  of  the  bank.  Beckvnth 
v.  Union  Bank,  211 

7.  That  the  assignee's  right  to  the 
money  was  complete  without  giving 
notice  of  the  assignment,  and  that 
the  bank  could  not,  as  against  him, 
apply  the  deposit  in  payment  of  the 
bill.  id 

8.  That  g  112  of  the  Code  does  not 
change  the  former  rule  in  this  re- 
spect, as  to  the  substantial  rights 
of  the  parties.  id 


B. 

BANKS  AND  BANKING. 
[SmaU  Notes  of  Foreign  Banks. ] 

1.  The  circulation  of  the  bills  or  notes 
of  the  banks  of  other  states,  of  a 
less  denomination  than  five  dollars, 
is  illegal  in  this  state,  the  act  of 
1880  (eh.  206)  being  still  in  force. 
Merchants'  Bank  r.  Spalding,    63 

2.  Where  a  note  made  by  a  citizen  of 
New  Jersey,  payable  at  a  bank  in 
that  state,  was  discounted  for  him 
by  such  bank,  the  amount  being 
paid  in  notes  of  the  bank  of  a  less 
denomination  than  five  dollars,  and 
sent  by  him  to  the  endorser  of  the 
note,  residing  in  this  state,  to  be 
used,  and  actually  used  here  in  the 
purchase  of  wheat ;  the  officers  of 
the  bank  at  the  time  of  making  the 
discount  being  informed  of  the  use 
intended  to  be  made  of  the  notes, 
but  there  was  no  agreement  that 
they  should  be  so  used ;  nor  did  it 
appear  that  the  maker  of  the  note 
or  the  officers  of  the  bank  were  in- 
formed that  the  circulation  of  such 
notes  was'  prohibited  by  our  laws ; 
it  was  Held,  in  an  action  against  the 
endorser,  brought  for  the  benefit  of 
the  foreign  bank,  that  these  facts 
constituted  no  defence,  and  that  it 
was  proper  for  the  judge  on  the 
trial  so  to  instruct  the  jury.         id 


See  Bill8  op  Exchange  and  Promis- 
sory Notes,  4,  6,  6. 
Foreclosure,  2. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  N0TB& 

[  Protest.  ] 

1.  Where  four  notes,  alike  in  all  re* 
8pects  except  in  the  times  of  pay- 
ment, which  were  respectively  nine, 
ten,  eleven  and  twelve  months  from 
the  common  date,  were  severally 
protested  on  the  day  when  each 
became  due,  and  notice  of  protest 
in  each  case,  dated  on  the  day  of 
the  protest,  was  duly  mailed,  ad- 
dressed to  the  endorser  at  his  place 
of  residence,  all  the  notices  being 
in  precisely  the  same  words,  with 
the  difference  of  date,  except  that 
in  two  of  them  the  amount  of  in- 
terest was  stated  in  the  margin: 
Held,  that  the  notice  of  protest  of 
the  first  note  was  sufficient,  no  other 
note  to  which  the  notice  was  appli- 
cable having  at  that  time  become 
due;  but  that  the  notice  was  in- 
sufficient to  charge  the  endorser  as 
to  the  other  notes,  there  being,  at 
the  time  when  each  became  due, 
two  or  more  notes  in  existence,  to 
which  the  terms  of  the  notice  would 
equally  apply.    Cook  v.  Litchfidd, 

279 

2.  It  appeared  that  the  notes,  although 
dated  in  Michigan,  were  first  nego- 
tiated, by  the  maker,  in  New-York 
(where  they  were  payable),  with 
the  defendant's  endorsement  upon 
them.  It  was  Held,  therefore,  that 
the  defendant  must  be  regarded  as 
an  accommodation  endorser,  and 
the  contract  of  endorsement  as 
made  in  New-York,  and  governed 
by  the  laws  of  that  state.  id 

8.  Notice  that  a  note  was  on  the  day 
when  it  fell  due  "duly  protested 
for  non-payment,"  is  sufficient  to 
charge  the  endorser  if  it  be  good  in 
other  respects.  id 

[  Payment,  ] 

4.  One  offered  to  a  bank,  in  payment 
of  a  note  nearly  due,  a  check  drawn 
upon  the  bank  by  one  of  its  own 
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customers;  the  bank  declined  to 
accept  it  as  payment,  but  consented 
to  retain  and  apply  it  to  the  note 
if  the  check  were  made  good  on 
the  day  the  note  fell  due.  On  that 
day  a  balance  appeared  against  the 
drawer  of  the  check;  but  soon 
after,  new  credits  having  been  made 
to  him,  the  bank  charged  the  check 
in  his  account,  and  credited  the 
note  as  paid.  This  transaction  was 
held  to  operate  as  an  absolute  pay- 
ment of  the  note.  Pratt  v.  Foote, 
468 

6.  Such  entries  Upon  the  books  of  the 
£ank  were  of  precisely  (he  same 
effect  as  if  the  money  was  first  paid 
to  the  payee  of  the  check,  and  in- 
stantly repaid  to  the  bank.  id 

[  Consideration.] 

6.  After  the  bankruptcy  of  the  drawer 
of  the  check,  a  new  note  given  for 
the  original  debt,  in  ignorance  of 
the  acceptance  «f  the  check  by  the 
bank,  was  without  consideration; 
and  cannot  even  be  regarded  as 
given  in  compromise  of  a  doubtful 
claim.  id 

[  Execution  by  Agent.  ] 

7.  Where  one  H.  had  authority,  as 
agent,  to  bind  the  defendant  under 
the  name  of  "  The  Churchman,"  it 
was  Held,  that  the  defendant  was 
not  liable  upon  a  note  given  by  such 
agent  and  signed  "  D.  H.,  Agent  for 
the  Churchman,"  but  containing 
no  further  expression  of  an  inten- 
tion to  bind  the  defendant.  De  Witt 
v.  Walton,  670 

8.  That  such  a  note  did  not  purport 
to  be  the  note  of  "  The  Church- 
man," but  of  H. ;  and  that  the  words 
"  Agent  for  the  Churchman,"  were 
mere  words  of  description.  id 

See  Mechanics'  Lien,  4. 
Principal  and  Agent. 


BILLS  OF  LADING. 

[  Effect  of  word*  uin  good  order."] 

1.  An  admission  in  a  bill  of  lading, 
signed  by  the  carrier,  that  goods 
are  received  "  in  good  order,"  does 

Sel.— Vol.  V. 


not  conclude  him,  as  against  the 
parties  to  the  instrument,  from 
showing  by  parol  evidence  that  the 
goods  were  not  in  good  order  when 
received.    EUiev.  WiUardt       629 


2.  It  is  not  material  in  this  respect 
whether  the  goods  were  open  to  in- 
spection when  the  bill  of  lading 
was  given,  or  not.  id 

[  Parol  Evidence  to  contradict.  ] 

8.  The  terms  of  a  bill  of  lading  can- 
not be  contradicted  or  modified  by 
parol  evidence.  Fitzhuqh  v.  JFv- 
man,  668 


c. 

* 
CARRIERS. 

See  Bills  of  Lading,  1, 2. 
Damages,  1. 
Lien,  1,  2, 8. 


CHATTEL  MORTGAGE. 
[  Fraudulent  in  terms.  ] 

1.  Where  the  purchaser  of  a  stock  of 
goods  in  a  retail  store  executed  to 
the  vendor  a  mortgage  upon  the 
entire  stock,  by  schedule,  the  mort- 
gage including  also  in  its  terms  all 
articles  of  a  like  nature  which  might 
be  in  the  store  at  the  time  of  de- 
fault in  the  condition,  the  mortgagor 
to  continue  in  possession,  but  being 
forbidden  by  a  clause  in  the  mort- 
gage from  selling  on  credit,  it  was 

•  Held,  that  the  mortgage  was  in  its 
terms  fraudulent  as  against  credi- 
tors, and  that  there  was  no  question 
to  be  submitted  to  a  jury  with  re- 
gard to  it.    EdgeU  Y.Hart,      218 

See  Husband  and  Wife,  4. 


CHECKS. 

See  Bills  of  Exchange  and  Promis- 
sory Notes,  4,  6,  6. 
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CODE  OF  PROCEDURE. 

See  Assignment,  8. 
Costs. 

Evidence,  2,  3,  4,  5. 
Execution,  1,  2. 
Injunction,  4. 
Judgment,  1,  3,  4,  5. 
Statute  op  Limitations,  8. 


COMMISSION  MERCHANT& 
See  Factors. 

COMPTROLLER. 
See  Foreclosure,  2. 

CONDITION. 
See  Landlord  and  Tenant,  4,  5,  6. 

CONSIDERATION. 

See  Bills  op  Exchange  and  Promis- 
sory Notes,  6. 

CONSIGNOR  AND  CONSIGNEE. 

See  Factors. 
Lien,  1,  2. 

CONSTITUTIONAL  LAW. 
See  Corporations,  8, 4,  6,  6. 

CONTEMPTS. 
See  Injunction,  1  to  9. 

CONTRACTS. 

[  Made  ttt  other  states.  ] 

1.  Citizens  of  another  state,  making 
contracts  in  that  state  to  be  per- 
formed there,  are  not  chargeable 
with  a  knowledge  of  our  laws. 
Merchants'  Bank  v.  Spalding,     53 

[  Building  Contract  unskilfully  per- 
formed,] 

2.  A  person  who  has  engaged  to  build 
a  house  for  another  in  a  good,  skil- 


ful and  workmanlike  manner,  at  a 
price  to  be  paid  when  the  work 
should  be  completed,  but  who  has 
done  it  in  a  negligent,  unskilful 
and  unworkmanlike  manner,  cannot 
recover  the  price  agreed  to  be  paid, 
nor  anything  for  the  work  done, 
when  the  person  for  whom  it  was 
done  has  neither  accepted  the  work, 
nor  waived  a  faithful  performance 
of  the  contract  Pullman  v.  Cor- 
ning, 98 

See  Bills  of  Exchange  and  Promis- 
sory Notes,  2,  4  to  8. 
Bills  of  Lading,  I,  2,  3 
Husband  and  Wife,  4. 
Illegal  Contracts. 
Principal  and  Agent,  2,  8. 
Vendor  and  Purchaser,  1  to  6. 


CORPORATIONS. 
[Power  to  Hold  Lands.  ] 

1.  A  municipal  corporation,  having 
power  by  its  charter  "  to  purchase, 
hold  and  convey  any  estate,  real  or 
personal,  for  the  public  use  of  said 
corporation,"  is  not  thereby  autho- 
rized to  hold  lands  beyond  its  boun- 
daries to  be  used  as  a  highway. 
Riley  y.  The  City  of  Rochester,    64 

2.  A  conveyance  to  such  corporation 
of  lands  beyond  its  boundaries  for 
the  purpose  of  a  street,  is  void,    id 

[  Constitutionality  of  General  Bail- 
road  Law.] 

8.  Where  a  railroad  corporation,  re- 
quired by  its  charter  to  provide 
means  of  transportation  and  to 
transport  over  its  line,  at  reasonable 
times  and  at  prices  limited  by  law, 
all  such  passengers  and  property  as 
shall  be  offered  for  transportation, 
appropriates  private  property  in 
pursuance  of  its  charter  for  its  road- 
way, such  property  is  taken  "for 
public  use"  within  the  meaning  of 
the  constitutions  of  this  state  and 
of  the  United  States.  Buffalo  and 
IT.  F.  City  B.  R.  Co.  v.  Brainard, 
100 

4.  The  legislature  may  grant  to  such 
corporations  the  power  to  appropri- 
ate private  property  necessary  for 
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their  use,  on  making  compensation 
as  required  by  those  constitutions,  id 

6  Such  power  may  be  granted  by  a 
general  act  providing  for  a  creation 
of  an  indefinite  number  of  corpora- 
tions, id 

6.  Objections  to  the  proceedings  to 
ascertain  the  compensation  to  which 
the  owners  are  entitled  for  lands  so 
appropriated,  if  not  taken  before 
the  commissioners  or  in  the  court 
below,  are  not  available  in  this 
court,  except  such  as  could  not 
have  been  obviated,  had  they  been 
duly  taken.  id. 

[  Cities  Keeping  Streets  in  Repair. ] 

7.  The  corporation  of  the  city  of  New- 
York  is  bound  to  keep  the  streets 
and  avenues  of  that  city,  which  are 
opened  for  public  use,  in  such  re- 
pair that  they  may  be  safely  trav- 
eled ;  and  when  they  are  negligently 
suffered  to  become  and  remain  out 
of  repair,  the  corporation  is  liable 
for  injuries  sustained  by  persons 
through  such  negligence,  Hutson 
v.  the  Mayor,  £c,  of  New  -  York,  168 

8.  Where  a  public  body  is  clothed  by 
statute  with  power  to  do  an  act 
which  the  public  interests  require 
to  be  done,  and  the  means  for  the 
performance  are  placed  at  its  dis- 
posal, the  execution  of  the  power 
may  be  insisted  on  as  a  duty, 
although  the  statute  conferring  it 
be  only  permissive  in  its  terms,   id 

9.  The  corporation  of  the  city  of  New- 
York  is  not  liable  for  the  acts  of  its 
citizens  in  obstructing  its  streets, 
when  notice  of  such  obstruction  is 
not  shown  to  have  been  received 
4>y  its  officers.  Chrifin  v.  the 
Mayor,  £c,  of  New  "York,         466 

10.  Where  a  street  in  that  city,  oppo- 
site to  a  building  in  process  of 
erection,  was  so  encroached  upon 
by  piles  of  rubbish  and  materials 
that  only  sufficient  room  was  left 
for  one  vehicle  to  pass,  the  plaintiff, 
in  attempting  in  daylight  to  pass 
another  carriage  by  driving  over 
the  obstruction,  did  so  at  his  peril. 
The  party  seeking  redress  for  in- 
juries in  actions  of  this  kind  should 
be  held  to  the  exercise  of  ordinary 


care  and  skill,  even  if  not  required 
to  be  entirely  without  fault  Per 
Allen,  J.  id 

[  Assignments  by  Insolvent.  ] 

11.  Payments  and  transfers  of  pro- 
perty made  by  a  moneyed  corpora- 
tion, when  actually,  though  not 
avowedly,  insolvent,  or  in  contem- 
plation of  insolvency  which  actually 
ensues,  with  intent  to  give  a  pre- 
ference to  creditors,  are  void  within 
$  9  of  the  act  "to  prevent,  the  in- 
solvency" of  such  corporations  (1 
R.  S.,  691 ),  even  though  knowledge 
of  the  pecuniary  condition  of  the 
company  be  not  brought  home  to 
the  party  receiving  the  transfors 
and  payments.  Brouwer  v.  Har- 
beck,  688 

See  Hudson  River  Railroad,  1,  2. 
Injunction,  1  to  9. 
Plank  Road  Companies,  1  to  4. 


COSTS. 

[  In  Tort,  part  of  the  defendants  pre- 
vailing.] 

Where,  in  an  action  for  tort,  there  is 
a  verdict  in  favor  of  certain  of  the 
defendants,  and  in  favor  of  the 
plaintiff  against  the  remaining  de- 
fendants, the  defendants  prevailing 
are  entitled  of  course  to  costs, 
under  $  806  of  the  Code  of  Pro- 
cedure, although  all  the  defendants 
had  joined  in  a  single  answer.  Dan- 
iels v.  Lyon,  649 

See  Statute  of  Limitations,  8. 


D. 

DAMAGES. 

[Freight.] 

1.  The  owner  of  goods  shipped  by 
him  to  be  transported  to  a  particu- 
lar place  at  a  freight  agreed  upon, 
having  demanded  and  received  them 
at  an  intermediate  point,  without 
waiver  by  the  carrier  of  his  claim 
for  the  full  freight,  is  liable  to  the 
carrier  for  the  full  freight  origi- 
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[  Liquidated  damages.  ] 


.  Where  the  damages  resulting  from 
the  breach  of  an  agreement  are  in 
their  nature  entirely  indefinite  and 
uncertain,  and  the  parties  have 
mentioned  a  specific  sum  as  liqui- 
dated damages,  such  sum  will  be 
regarded  as  damages,  and  not  as 
a  penalty,  unless  the  amount  be 
greatly  disproportioned  to  any  pro- 
bable estimate  of  the  actual  dam- 
ages.    Cotheal  v.  Talmage,        551 

,  The  sum  so  fixed  will  be  consid- 
ered as  damages,  although  by  the 
terms  of  the  agreement  it  is  to  be 
paid  on  the  breach  of  any  one 
of  several  stipulations  of  different 
degrees  of  importance,  when  the 
damages  arising  from  the  breach 
of  each  of  them  would  be  in  their 
nature  indefinite.  id 

.  Where  the  provision  for  the  pay- 
ment of  a  fixed  sum  on  the  breach 
of  an  agreement  is  found  in  the 
condition  of  &  penal  bond,  the  pre- 
sumption is  that  the  sum  named  in 
the  condition  was  not  designed  as 
a  penalty.  id 

See  Contracts,  2. 
Lien,  8. 
Trustee,  6. 


DECREE. 
See  Estoppel,  1, 2. 


DEDICATION. 

See  Ejectment. 


DEED. 

[Parol  Evidence  inadmissible 
change  boundaries. 


to 


1.  Where  lands  are  described  in  a 
deed  by  certain  known  monuments, 
such  description  must  prevail ;  and 
an  understanding  between  the  par- 


ties that  the  lands  shall  be  bounded 
by  certain  other  monuments,  can- 
not control  the  terms  of  the  deed. 
Clark  v.  Bavrd,  188 

2.  Where  a  grantor  at  the  time  of  the 
execution  of  a  deed  put  the  pur- 
chaser in  possession,  and  pointed 
out  the  boundaries,  but  the  boun- 
daries so  pointed  out  embraced 
lands  not  included  in  the  deed,  oc- 
cupation with  the  consent  of  the 
grantor  for  a  less  period  than  re- 
quired by  statute  to  bar  a  right  of 
entry  was  held  to  give  the  purchaser 
no  title  to  the  lands  not  covered  by 
the  deed.  id 

[  Under  Statute  of  Uses.  J 

8.  Where,  in  a  conveyance  in  fee, 
operating  under  the  statute  of  uses, 
in  which  a  consideration  appears  to 
have  been  paid,  the  grantor  makes 
an  express  declaration  of  the  whole 
use,  but  a  part  of  the  use  fails  to 
take  effect  by  reason  of  the  uncer- 
tainty of  the  cestui  que  use,  the 
consideration  expressed  in  the  deed 
is  regarded  as  an  equivalent  for 
the  whole  use  declared,  including 
as  well  that  part  which  fails  as 
that  which  is  valid ;  and  therefore 
that  part  of  the  use  which  fails 
does  not  result  to  the  grantor,  but 
vests  in  the  grantee  named  in  the 
deed,  who  paid  the  consideration. 
Van  der  Volgen  v.  Yates,  219 

4.  Where  the  whole  use  is  disposed 
of  by  the  deed,  nothing  can  result 
to  the  grantor.  id 

See  Corporations,  1,  2. 
EvinENCE,  8,  9. 
Fraud,  1,  8. 
Watercourses,  1. 


DEMAND. 
See  Landlord  and  Tenant,  11. 

DEVISES. 

See  Dower,  1. 

Statute  op  Limitations,  10. 

Trusts. 

Will. 
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DOWER. 
[  Devise  in  Hen  of  Dower.  ] 

1.  A  devise  of  tbe  testator's  whole 
estate  to  his  widow  for  life,  with 
remainders  over,  is  not  a  provision 
in  lieu  of  dower,  unless -such  inten- 
tion be  implied  from  other  terms 
of  the  will;  and  the  widow  may 
take  one-third  of  the  estate  as 
doweress  and  the  residue  as  devi- 
see.   Lewis  v.  Smith,  602 

[  Effect  of  Foreclosure  of  Husband's 
Mortgage.  ] 

2.  A  claim  of  dower  in  premises  so 
devised  is  not  barred  by  a  fore- 
closure and  sale  under  a  mortgage 
executed  by  the  husband  alone 
during  coverture,  although  the 
widow  was  made  a  party  to  the 
foreclosure  suit,  and  the  bill,  which 
was  taken  as  confessed  against  her, 
alleged,  in  pursuance  of  the  132d 
rule  of  the  late  court  of  chancery, 
that  she  claimed  some  interest  in 
the  premises  "as  subsequent  pur- 
chaser or  incumbrancer,  or  other- 
wise"  id 

8.  A  decree  against  defendants,  made 
parties  under  such  general  allega- 
tion, bars  rights  and  interests  in  the 
equity  of  redemption,  but  not  those 
which  are  paramount  to  the  title 
of  both  mortgagor  and  mortgagee. 

id 


E. 

EASEMENT. 
See  Ejectment,  1,  2. 

EJECTMENT. 
[For  what  it  lies.] 

1.  Ejectment  only  lies  for  something 
tangible,  of  which  the  possession 
may  bo  delivered  by  the  sheriff  to  the 
plaintiff.     Child  v.  ChappeU,      246 

2.  The  claim  of  a  right  to  use  a 
wharf,  situated  on  the  margin  of  a 
canal  basin,  for  the  purpose  of  load- 
ing sftd  unloading  boats,  carrying 
wheat  and  flour  to  and  from  the 


mill  of  the  claimant  adjoining  the 
wharf,  as  an  easement  appurtenant 
to  the  mill,  in  common  with  a  simi- 
lar right  in  others,  and  the  occa- 
sional exercise  of  such  right  or 
claim,  do  not  constitute  such  pos- 
session or  claim  of  interest  in  lands 
as  to  subject  the  claimant  to  an 
action  of  ejectment.  id 

See  Landlord  and  Tenant,  1  to  6. 


EMINENT  DOMAIN. 
See  Corporations,  8,  4,  6,  6. 

EQUITY". 
See  Watercourses,  8,  4. 

ERROR. 
See  Landlord  and  Tenant,  12. 

ESCAPE. 

See  Execution,  1,  2. 

ESTOPPEL. 
[Judgment.] 

1.  A  judgment  or  decree  concludes 
•  the  parties  only  as  to  the  points 

embraced  in  it    Mason's  Eatrs  v. 
Alston,  28 

2.  Where  a  bill  had  been  filed  pray- 
ing that  a  will  might  be  declared 
void  on  the  ground  that  though 
duly  executed,  its  provisions  were 
in  conflict  with  the  statute,  and 
some  of  the  defendants  had  admitted 
in  their  answer  that  the  will,  if  duly 
executed,  was  nevertheless  void; 
and  the  bill  was  dismissed  on  the 
ground  that  the  will  was  not  in  its 
terms  in  conflict  with  the  statute, 
the  question  of  its  execution  not 
being  passed  upon ;  it  was  Held,  in 
a  subsequent  suit,  that  the  defen- 
dants who  had  so  answered  were 
not  thereby  estopped  from  denying 
the  due  execution  of  the  will.     %d 
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See  Landlord  and  Tenant,  8, 18, 14. 
Usuby. 


EVIDENCE. 
[  Joint  Defendants.  ] 

1.  Where  one  of  two  defendants, 
jointly  indicted  for  felony,  is  sepa- 
rately tried  in  accordance  with  his 
own  demand,  his  codefendant  is  not 
a  competent  witness  in  bis  favor. 
Mclntyre  v.  The  People,  88 

[  Husband  and  Wife.  ] 

2.  A  husband  is  not  a  competent  wit- 
ness for  or  against  the  trustee  of 
his  wife's  separate  estate  in  a  suit 
between  the  trustee  and  a  third 
person  in  relation  to  the  trust  estate. 
Hasbrouck  v.  Vandervoort,        163 

8.  The  principle  which  excludes  the 
testimony  of  husband  or  wife,  where 
the  other  is  a  party,  or  interested  in 
the  suit,  depends  merely  upon  the 
relations  existing  between  the  wit- 
ness and  the  party,  and  not  at  all 
upon  the  interest  of  the  witness  in 
the  event  of  the  suit.  It  is  not, 
therefore,  affected  by  §§  898  and 
899  of  the  Code  of  Procedure,     id 

[  Party  in  Interest.  ] 

4.  One  who  has  indemnified  the  sheriff 
for  taking  property  by  virtue  of  an 
execution  is  not  a  competent  wit- 
ness for  the  sheriff  in  defence  to  a 
suit  against  him  for  such  taking. 
Rowland  v.  WiOetts,  170 

6.  The  person  indemnifying  the  sheriff, 
in  such  case,  is  the  person  "  for 
whose  immediate  benefit  the  suit  is 
defended,"  within  §  899  of  the  Code 
of  Procedure.  id 

[Answer  read  as  evidence.] 

6.  Where  the  plaintiffs  on  a  trial  be- 
fore a  referee  read  as  evidence  of 
certain  facts,  without  objection,  a 
part  of  the  defendant's  answer, 
those  facts  were  properly  regard- 
ed by  the  referee  as  established, 
although  they  were  denied  by  the 
reply,  and  the  answer  could  not, 


therefore,  if  objected  to  have  been 
read  as  -evidence  of  them.  People 
v.  Norton,  176 

[  Opinions.  ] 

7.  The  opinions  of  witnesses  acquaint- 
ed with  real  estate,  the  value  of 
which  is  in  dispute,  are  competent 
upon  the  question  of  such  value. 
Clark  v.  Baird,  188 

8.  The  opinions  of  witnesses,  other 
than  those  who  are  specially  quali- 
fied by  scientific  knowledge  to 
judge  of  such  matter*,  are  not  com- 
petent evidence  of  the  soundness  or 
unsoundness  of  mind  of  a  testator 
or  grantor  at  the  time  of  executing 
a  will  or  deed.    Dewitt  v.  Barley, 

871 

9.  The  case  of  subscribing  witnesses 
to  a  will  or  deed  forms  an  exception 
to  this  rule,  their  opinions  being 
always  competent      '  id 

See  Bills  op  Lading,  1,  2,  8. 
Exceptions,  8,  4. 
Foreclosure,  1. 
Fraud,  2. 
Pleading. 


EXCEPTIONS. 
[  General,  when  available.  ] 

1.  A  general  exception  to  a  charge  to 
a  jury  is  not  available  if  any  part 
of  the  charge  is  correct.  Bbwland 
v.  WiUetts,  170 

2.  Upon  the  trial  of  a  cause  before  a 
judge,  a  general  exception  to  the 
decision  of  the  judge  drawing  a 
single  conclusion  of  law  from  an 
undisputed  state  of  facta,  is  avail- 
able on  appeal.    Pratt  v.  Foote,  468 

8.  Where  there  is  no  conflict  or  un- 
certainty of  evidence,  the  conclusion 
to  be  drawn  from  the  (acts  proved 
is  a  question  of  law,  and  as  such  is 
reviewable  in  this  court.  id 

[  Immaterial.  ] 

4.  An  exception  to  the  decision  of  a 
judge  admitting  testimony  objected 
to,  Is  not  available,  unless  material 
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testimony  was  admitted  which 
would  be  embraced  in  the  objec- 
tion.   HowlandV.  WiUetts,        170 


EXECUTION. 
[  Against  the  Person,  Form  of.  ] 

1.  An  execution  against  the  person, 
reciting  the  judgment  as  prescribed 
in  §  289  of  the  Code,  and  command- 
ing the  sheriff  to  commit  the  de- 
fendant "  to  the  jail  of  laid  county 
of  M.,  until  he  shall  pty  the  said 
judgment,  according  tc  law/1  the 
words  "  or  be  dischaiged,"  from 
subdivision  8  of  that  section,  being 
omitted,  is  valid ;  and  i  sheriff  dis- 
charging a  prisoner  airested  upon 
such  execution  is  liaUe  as  for  an 
escape.    Hutchinson  v  Brand,  208 

2.  It  is  not  necessary  tc  recite  in  an 
execution  against  th<  person  the 
facte  which  autborizj  the  arrest, 
viz :  the  nature  of  tte  action,  and 
the  return  of  an  execution  against 
property  unsatisfied  (Code,  %  288) ; 
it  is  sufficient  if  thos<  facts  exist. 

See  Vendor  and  Purchaser,  1,  2. 


EXECUTCHS. 
See  Statute  op  Limtations,  9,  10. 

F. 

FACTOR 

[Advances] 

Where  a  commission  mediant  makes 
advances  upon  the  fith  of  goods 
consigned  to  him  forsaJe,  by  the 
payment  of  a  sight  Iraft  drawn 
upon  him  by  the  ccsignor,  the 
proceeds  of  the  consignd  property, 
when  it  has  come  to  h  hands,  are 
the  primary  fund  to  which  the 
acceptor  must  look  fo  reimburse- 
ment; and  it  is  incmbent  upon 
him  to  show  that  fundo  be  insuf- 
ficient, before  he  can  recver  against 
the  consignor  personal.  Oihon 
T.  Stanton,  476 


FORECLOSURE. 
[  Examination  of  Parties.  ] 

1.  When,  in  an  action  of  foreclosure, 
a  decree  has  been  made  upon 
pleadings  and  proofs,  appointing  a 
referee  to  compute  the  amount  due, 
to  examine  the  plaintiff  as  to  pay- 
ments, and  to  take  proof  of  the 
allegations  of  the  bill  as  against  an 
absent  defendant,  and  directing  a 
sale  of  the  premises  on  the  confir- 
mation of  the  report,  the  parties 
who.  hare  appeared  and  answered 
are  concluded  by  such  decree  as  to 
the  issues  in  the  pleadings ;  and  the 
referee  has  no  right  to  examine  the 
plaintiff  as  to  any  facts  except 
those  relating  to  payments  on  the 
mortgage ;  nor  to  examine  the  ab- 
sent defendant  in  behalf  of  his  co- 
defondants  as  to  a  defence  of  fraud 
set  up  in  answer.  MeOrackan  r. 
Valentine's  BzWs,  42 

[By  Comptroller.] 

2.  The  comptroller  of  this  state  has 
power  to  foreclose  a  mortgage  as- 
signed to  him  by  a  bank  to  secure 
the  redemption  of  its  notes,  on  de- 
fault being  made  in  the  payment 
of  the  mortgage.  Flagg  t.  Mun- 
9*r,  488 

[  Special  Equities.  ] 

8.  Where  one  sold  real  estate  subject 
to  one-half  the  amount  of  a  certain 
mortgage,  which  the  purchaser  as- 
sumed in  the  deed  of  conveyance 
to  pay  as  part  of  the  purchase 
money,  and  the  deed  was  made  and 
recorded  by  the  vendor,  but  not 
accepted  by  the  purchaser  until  a. 
reduction  was  made  in  the  price, 
which  reduction  was  made  by  the 
vendor  executing  his  bond  to  the 
purchaser,  conditioned  for  the  pay- 
ment- of  a  certain  portion  of  the 
half  of  the  mortgage  expressed  in 
the  deed  to  be  assumed  by  the  pur- 
chaser; and  the  bond  contained  a 
clause  to  the  effect  that  in  case  of 
default  by  the  obligor  in  perform- 
ing the  condition  of  the  bond,  the 
obligee  was  not  bound  to  pay  any 
part  of  the  mortgage,  "  anything 
contained  in  the  deed  to  the  con- 
trary notwithstanding;"  itwasJT&Z, 
in  an  action  to  foreclose  the  mort- 
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gage  and  to  charge  the  purchaser 
personally  for  any  deficiency,  that 
the  deed  and  bond  must  be  con- 
strued together  as  one  instrument ; 
and  that  the  final  clause  of  the  bond 
was  not  in  the  nature  of  a  penalty, 
but  a  valid  condition,  on  the  breach 
of  which  by  the  vendor  the  pur- 
chaser was  released  from  personal 
liability  to  him.  id 

4.  That  the  plaintiff  in  such  action 
of  foreclosure,  claiming  against  the 
purchaser  of  real  estate  an  equi- 
table right  under  the  deed  of  con- 
veyance, was  subject  to  the  equities 
which  existed  against  the  vendor ; 
and  could  not,  therefore,  have  a 
personal  judgment  against  the  pur- 
chaser for  that  part  of  the  mortgage 
which  he  had  assumed  by  the  deed 
of  conveyance  to  pay,  id 

See  Dower,  2,  3. 

FOREIGN  LAWS. 

See  Banks  and  Banking,  1,  2. 

Bills  op  Exchange  and  Pro- 
missory NoTESj  2. 
Contract*,  1. 


FORFEITURE. 
See  Landlord  and  Tenant,  1  to  6. 

FRANCHISES. 
See  Plank  Road  Companies,  1  to  4. 

FRAUD. 
[  Misrepresenting  Boundaries.  ] 

1.  An  action  on  the  case  may  be 
maintained  by  the  purchaser  of 
lands  against  the  seller  for  fraudu- 
lently misrepresenting  the  bounda- 
ries of  the  lands.     Clark  v.  Baird, 

188 

2.  In  such  action  the  intent  to  defraud 
need  not  be  established  by  direct 
proof,  but  may  be  made  out  by 
circumstantial  or  presumptive  evi- 
dence, id 


8.  A  vendor  of  real  estate  is  guilty  of 
fraud  if,  knowing  that  he  has  no 
title  to  a  portion  of  the  lands  sold, 
he  wilfally  suppresses  that  fact  from 
the  purchaser.  ^ 

FRAUDULENT  CONVEYANCES. 

[  Valid  between  the  parties.  ] 

A  sale  of  personal  property,  fraudulent 
asagainit  creditors,  is  valid  as 
between  tbe  parties  to  the  sale. 
Waterbwy  v.  WesterveU,  698 

See  AsaoNMBNT,  1,  2,  8,  4,  6. 
Ch/ttel  Mortgage,  1. 

FREIGHT. 

See  Dabuges,  1. 

Bins  of  Lading,  1,  2,  8. 


G. 

GENERA,  BANKING  LAW. 

See  JbRECLOSDRE,  2. 

GENERALRAILROAD  LAW. 
See  Corporations,  8,  4, 5,  6. 

H. 

HUDSON  RtER  RAILROAD. 

[Constru4ion  qf  Charter.  ] 

1.  The  defenftnts  constructed  their 
road  acros  a  deep  bay  upon  the 
Hudson  rijr,  about  nineteen  hun- 
dred feet  fstant  from  and  in  front 
of  tbe  plattiff  's  wharf,  placing  in 
their  strujure  a  sufficient  draw,  as 
required  fy  the  16th  section  of  the 
act  incoiorating  them  {Laws  of 
1846,  271 ;  Held,  that  the  plain- 
tiff's wbjf  was  not  "  cut  off"  by 
the  railrdd,  within  the  meaning  of 
that  secpi;  and  that  an  action 
would  nalie  to  compel  the  defen- 
dants to  ctend  the  wharf  across  the 
line  of  te  road,  or  to  otherwise 
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improve  the  same.     T&otson  v. 
Hudson  River  R.  R.  Co.,  676 

.  That  the  provision  of  that  section 
requiring  the  defendants,  in  case 
any  wharf  or  dock  should  be  cut 
off  by  the  railroad,  to  extend  or  so 
improve  the  same  as  to  restore  it 
to  its  former  usefulness,  was  appli- 
cable only  to  wharves  other  than 
those  within  the  bays,  streams  and 
inlets  to  which  the  defendants  were 
required  to  furnish  access  bv  means 
of  a  draw.  id 


HUSBAND  AND  WIPE. 
[Agency of  Wife.]  • 

1.  "Where  the  wife  of  a  farmer,  who 
was  in  the  habit  of  directing  the 
business  of  the  farm,  renting  lands, 
purchasing  tools,  stock,  merchan- 
dise, &c.,  purchased  a  span  of 
horses,  for  which  he  gave  a  note  in 
her  own  name ;  Held,  in  an  action 
against  the  husband  to  recover  the 
value  of  the  horses,  that  it  was*  a 
question  for  the  jury  whether  the 
wife  did  not  act,  in  making  the  pur- 
chase, as  the  agent  of  her  husband. 
Gates  v.  Brower>  206 

2.  That  the  giving  of  the  note  was 
not  conclusive  evidence  to  the  con- 
tray;  and  id 

I.  That  the  act  of  1848,  in  regard  to 
the  rights  of  married  women,  did 
not  affect  the  case.  id 

4.  A  husband  who  is  present  at  the 
execution  of  a  mortgage  by  his 
wife,  of  his  personal  property,  and 
who  assents  to  the  execution,  is  as 
effectually  bound  by  the  mortgage 
as  if  executed  by  himself.  It  is  in 
effect  his  mortgage.  Edgerton  V. 
Thomas,  40 


I. 

ILLEGAL  CONTRACTS. 

[Stockjobbing.] 

1,  Where  a  broker  sells  for  his  prin- 
cipal shares  of  a  certain  stock, 
which  neither  owes  at  the  time  of 

Sel. — Vol.  V. 


sale,  deliverable,  at  the  option  of 
the  principal,  in  thirty  days,  and 
the  broker  within  that  time,  and 
without  the  assent  of  his  principal, 
delivers  the  stock  at  a  loss,  he  does 
so  at  his  peril ;  and  money  deposited 
with  him  to  meet  any  difference 
against  the  principal  on  the  contract 
at  the  end  of  the  thirty  days  might, 
if  the  difference  at  that  time  would 
have  been  in  his  favor,  be  recovered 
back  by  the  principal,  but  for  the 
statute  against  stock-jobbing.  Sta- 
ples v.  Gould,  620 

!.  Such  transaction,  however,  being 
illegal  by  the  statute  referred  to 
(15.  S.t  710,  §  6 ),  no  action  can  be 
maintained  upon  it  by  either  party ; 
and  the  8th  section  of  that  act  does 
not  authorize  an  action  to  recover 
back  the  sum  so  deposited.  id 


INDICTMENT. 
See  Evidence,  1. 

'injunction. 

[  Proceedings  fir  Contempts.  ] 

1.  An  action  commenced  in  the  supe- 
rior court  ofNew-York  by  individual 
corporators  of  that  city  against  the 
mayor,  aldermen  and  commonalty, 
asking  for  an  injunction  restraining 
the  defendants  from  granting  the 
right  to  construct  a  certain  railroad 
in  the  city,  is  within  the  jurisdiction 
of  that  court  both  as  to  parties  and 
subject  matter;  and  that  court  has 
also  jurisdiction  to  grant  the  in- 
junction sought.  People  v.  Siurte- 
vant,  268 

2.  On  an  appeal  from  a  commitment 
for  contempt  in  disobeying  an  in- 
junction so  granted,  the  question  of 
jurisdiction  does  not  involve* the 
inquiry  whether  the  case  made  by 
the  complaint  entitled  the  plaintiffs 
to  relief,  but  only  whether  the 
court  had  power  to  decide  whether 
it  entitled  them  to  relief  or  not.  id 

8.  An  injuction  granted  in  a  case  in 
which  the  court  has  jurisdiction,  if 
erroneously  granted,  is  voidable 
only,  not  void ;  and,  until  set  aside, 
it  is  entitled  to  obedience.  id 
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4.  Where,  in  such  action,  the  injunc- 
tion prayed  for  was  granted,  service 
upon  the  mayor,  of  the  complaint 
and  copies  of  the  affidavits  on  which 
the  injunction  was  issued,  was  suf- 
ficient, under  §220  of  the  Code  of 
Procedure,  without  serving  them 
upon  the  members  of  the  common 
council.  id 

5.  All  the  members  of  the  common 
council  upon  whom  such  injunction 
was  served  were  bound  to  observe 
it.  An  injunction  against^a  cor- 
porate body  is  binding  upon  all 
individuals  acting  for  the  corpora- 
tion, to  whose  knowledge  the  in- 
juction  comes.  id 

6.  The  passing  of  a  resolution  by  the 
common  council  granting  the  right 
which  they  wore  forbidden  by  the 
injunction  to  grant,  on  condition 
that  the  grantees  should  accept  the 
terms  of  the  resolution,  was  a  vio- 
lation of  the  Injunction  by  those 
who  voted  for  it,  whether  the  terms 
were  accepted  or  not,  the  resolution 
itself  doing  all  that  the  council 
could  do  on  their  part  to  make  the 
grant  effectual.  id 

7.  Such  an  act  was  not  one  of  muni- 
cipal legislation,  but  in  substance  a 
grant  upon  condition,  and  the  effect 
of  the  injunction  could  not  be 
avoided  by  giving  to  an  act  not 
legislative  in  its  character  the  form 
of  an  ordinance  or  resolutioa      id 


8.  So  far  as  such  resolution  was  an 
executive  act,  by  actually  making 
the  grant,  it  was  a  clear  violation 
of  the  injunction,  even  though  the 
legislative  powers  of  the  Doard 
could  not  be  arrested  by  the  order 
of  the  court  id 

9.  In  the  exercise  of  its  conceded 
powers,  it  was  the  duty  of  the  board 
to  see  that  it  did  not  go  beyond 
them  and  do  an  act  which  had  been 
lawfully  forbidden.  id 


INSANITY. 

See  Evidence,  8,  9. 
Mortgage,  2. 


INSOLVENTS. 

See  Assignment,  1. 
Corporations,  11. 


IRREGULARITY. 

See  Judgment,  1,  2. 


JUDGMENT. 

[  Confession.    Regularity.  ] 

1.  Whether  a  confession  of  judgment, 
stating  the  amount,  and  that  it  "  is 
for  a  debt  justly  due  to  the  plaintiff 
on  a  promissory  note  given  by  the 
defendant  to  said  plaintiff,"  stating 
date  and  amount,  is  sufficient 
under  §  888  of  the  Code  of  Pro- 
cedure, Queret  Murray  v.  Jud- 
son,  78 

2%  An  irregularity  in  the  entering  of 
'judgment  can  only  be  taken  ad- 
vantage of  by  a  party  to  the  judg- 
ment, id 

f  In  Actions  to  Recover  Personal  Pro- 
perty.] 

8.  A  defendant  who  succeeds  In  an 
action  to  recover  the  possession  of 
persona*  property,  when  the  pro- 
•perty  has  been  delivered  to  the 
plaintiff,  must,  under  §  277  of  the 
Code,  take  judgment  in  the  alter- 
native, for  a  return  of  the  property 
or  for  the  value  thereof  as  assessed, 
in  case  a  return  cannot  be  had; 
this  section  having  deprived  defen- 
dants in  such  actions  of  the  election 
given  them  by  the  Revised  .Statutes, 
either  to  take  judgment  for  a  re- 
turn, or  for  the  value  of  the  pro- 
perty, at  their  option.  Dwight  v. 
JSnos,  470 

4.  In  an  action  to  recover  the  posses- 
sion of  personal  property,  where  the 
property  has  not  been  delivered  to 
the  plaintiffs  prior  to  the  trial,  the 
plaintiffs  recovering  have  not  a  right 
to  elect  to  take  judgment  for  the 
value  of  the  property,  but  are  en- 
titled only  to  a  judgment  in  the 
alternative,  that  they  recover  pos- 
session of  the  property,  or  the  value 
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thereof  in  case  a  delivery  cannot 
be  had,  together  with  damages  for 
the  detention  thereof.  FUzkugh 
v.  Wiman,  608 

5.  Where  the  plaintiffs  in  such  an  ac- 
tion recovered  an  absolute  judg- 
ment for  the  amount  of  their  ad- 
vances and  their  prospective  freight 
in  one  sum,  being  the  precise 
amount  which  should  have  been 
assessed  as  the  value  of  their  spe- 
cial property,  it  was  Held,  that 
although  the  judgment  was  errone- 
ous in  form,  under  §  277  of  the 
Code,  a  new  trial  was  not  necessary, 
but  that  the  judgment  might  be 
modified  by  changing  it  into  a 
judgment  in  the  alternative  for  the 
recovery  of  the  possession  of  the 
property,  or  of  the  value  already 
assessed  in  case  a  delivery  could 
not  be  had.  id 

See  Estoppel,  1,  2. 
Execution,  1,  2. 
Principal  and  Surety. 


JURISDICTION. 

See  Injunction,  1  to  9. 

Landlord  and  Tenant,  5,  6,  7. 
Trustee,  1. 


JTJRT. 

[May  take  depositions  to  their  room.] 

It  is  not  error  for  the  judge  at  the 
trial  to  allow  the  jury,  when  they 
retire  for  deliberation,  to  take  with 
them  a  deposition  read  on  the  trial. 
HovAand  v.  Wittetts,  170 


LANDLORD  AND  TENANT. 

[  Forfeiture.  ] 

1.  The  denial,  orally,  by  a  tenant  for 
life  or  years,  of  his  landlord's  title, 
and  the  assertion  that  he  owns  the 
lands  in  fee,  and  owes  no  rent  for 
them,  does  not  work  a  forfeiture  of 
the  term,  or  authorize  the  landlord 
to  maintain  ejectment  for  the  lands 
demised.  De  Lancey  v.  Qanong,  9 


2.  Mere  words  can  never  work  a  for* 
feiture  of  an  estate  for  life  or  years. 

id 

8.  Default  in  the  payment  of  the  rent, 
where  there  is  a  covenant  for  its 
payment,  and  no  condition  in  the 
lease  providing  for  a  reentry  in  case 
of  such  default,  does  not  work  a 
forfeiture  of  the  term.  id 

4.  The  words  "  yielding  and  render 
ing"  in  a  lease,  import  a  covenant, 
but  not  a  condition,  unless  the 
landlord  would  otherwise  be  with- 
out remedy  in  case  the  rent  should 
not  be  paid.  id 

[  Lease.    Conditions.  ] 

6.  Where  a  lease  contains  a  clause, 
that  in  case  of  a  violation  of  any 
of  its  conditions,  the  relation  of 
landlord  and  tenant,  at  the  option 
of  the  former,  shall  wholly  cease, 
and  the  landlord  shall  be  entitled 
to  recover  immediate  possession  of 
the  premises,  under  the  statute  for 
holding  over  after  the  expiration 
of  the  term,  without  any  notice 
other  than  by  the  usual  summons ; 
dofault  in  the  payment  of  rent  does 
not  constitute  such  a  holding  over 
as  to  authorize  summary  proceed- 
ings to  recover  the  premises  under 
the  statute  referred  to.  Beach  v. 
Nixon,  86 

6.  Such  a  clause  creating  a  condition  • 
only,  and  not  a  conditional  limita- 
tion, the  estate  is  not  absolutely 
determined  by  the  breach.  id 

[Summary.  Proceedings.     Jurisdic- 
tion.   Pleadings.] 

7.  The  statutes  not  giving  to  any  offi- 
cer jurisdiction  to  remove  the  tenant 
by  a  warrant  in  such  case,  it  can- 
not be  given  by  the  consent  of  the 
parties.  id 

8.  In  summary  proceedings  to  re 
move  tenants  from  demised  pre- 
mises, on  account  of  their  holding 
over  without  permission  of  their 
landlord  alter  demand  and  non- 
payment of  rent  due,  an  affidavit 
of  the  tenants,  stating  that  the  land- 
lord bad  previously,  by  a  similar 
proceeding,  impleaded  the  tenants 
before  a  magistrate  on  account  of 
the  non-payment  of  the  same  rent, 
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and  that  the  parties  appeared,  and 
after  their  proofs  and  allegations 
were  heard,  the  magistrate  gave 
judgment  in  favor  of  the  tenants,  is 
not  sufficient  to  bar  the  landlord's 
claim,  as  it  does  not  show  what 
issue,  or  whether  any,  was  Joined, 
or  upon  what  ground  the  judgment 
proceeded.    Oeisler  v.  Acosta,  227 

9.  Whether  a  defence  in  such  pro- 
ceedings can  be  interposed  by  plea, 
Queret  id 

10.  Where  two  tenants  are  jointly 
charged  in  the  affidavit  of  the  land- 
lord with  holding  over  after  demand 
and  non-payment  of  rent,  the  affida- 
vit of  one  of  them,  stating  that  the 
rent  had  not  been  demanded  of  him, 
is  not  sufficient  to  make  an  issue 
requiring  the  summoning  of  a 
jury.  id 

11.  A  demand  of  the  rent  of  one  ten- 
ant, where  two  hold  jointly,  is 
sufficient  to  authorize  the  pro- 
ceedings.       "  id 

12.  An  error  committed  by  the  su- 
preme court  In  discharging  on  cer- 
tiorari two  out  of  four  tenants 
proceeded  against,  is  not  available 
on  a  writ  of  error  to  this  court 
brought  by  those  against  whom 
judgment  was  rightfully  pronoun- 
ced in  that  court.  ,  id 

[Estoppel] 

18.  A  tenant  cannot  controvert  the 
title  of  one  under  whom  he  has 
occupied,  and  whose  title  he  has 
recognized.  Ingraham  v.  Bald- 
win, 45 

14.  The  acceptance  of  a  lease  and  the 
payment  of  rent  for  the  use  of  a 
wharf,  do  not,  after  the  expiration 
of  the  term,  estop  the  lessee  from 
asserting  a  right  to  use  it  without 
the  consent  of  the  lessor.  Child  v. 
ChappeU,  •  246 

15.  In  this  case  the  court  held  that 
the  defendant  established  his  right 
to  the  easement  claimed,  both  by 
direct  grant  and  upon  the  principle 
of  dedication.  id 


LEASE. 
See  Landlord  and  Tenant,  8  to  6, 14. 


LIEN. 
[  Advances  by  Forwarders.  ] 

1.  Forwarding  merchants,  who  have 
made  advances  for  prior  charges 
on  goods  consigned  to  them  to  be 
transported  and  delivered  to  the 
ultimate  consignees  or  owners,  have 
such  an  interest  in  the  goods  as 
entitles  them  to  maintain  an  action 
to  recover  the  possession  thereof, 
against  a  third  person  to  whom  such 
goods  have  been  wrongfully  de- 
livered by  the  carrier.  Fitzhugk 
v.  Wiman,  668 

2.  The  delivery  of  the  goods  by  the 
consignor  to  the  carrier  in  such 
case,  under  a  special  consignment 
to  the  forwarders,  was  virtually  a 
delivery  to  them ;  the  carrier  being 
regarded  as  their  agent  to  receive, 
transport  and  deliver  the  goods  to 
them.  id 

8.  In  such  action,  where  the  property 
prior  to  the  time  of  the  trial  has 
reached  the  hands  of  the  general 
owner,  the  true  value  to  be  assessed 
and  recovered  is  the  value  of  the 
plaintiffs'  special  property  only, 
which  value  is  ascertained  from  the 
amount  advanced  by  them  upon 
the  property,  together  with  the 
freight  which  would  have  accrued 
to  them  upon  the  transportation  to 
the  ultimate  consignee.  id 

See  Mechanics'  Lien,  1,  2. 


LIQUIDATED  DAMAGES. 
See  Damages.  2,  8,  4. 

M 

MANORS. 
See  Royal  Patents. 

MECHAN1C81  LIEN. 

[  Construction  of  the  Statute,  j 

1.  Where  the  owner  of  a  lot  in  the 
city  of  New- York  contracted  with 
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a  purchaser  to  convey  the  lot  to 
him  for  a  certain  sum,  and  to  loan 
him  money  in  instalments  for  the 
erection  of  a  buildin*  theroon,  the 
.  price  and  the  money  lent  to  be 
secured  by  bond  and  mortgage 
upon  the  premises  at  the  comple- 
tion of  the  building,  at  which  time 
the  lot  was  to  be  conveyed,  it  was 
Held,  that  the  seller  of  the  lot  was 
not  "  the  owner  of  the  buliding " 
within  the  meaning  of  the  mechanics' 
lien  act,  although  it  was  erected  on 
lands  of  which  he  had  the  legal 
title.    Loonie  v.  Hogan,  436 

E.  That  persons  furnishing  materials 
for  such  building  could  not,  under 
that  statute,  compel  payment  for 
those  materials  out  of  the  money 
agreed  to  be  advanced  by  the  seller 
to  the  purchaser.  id 

[Parol  Promise.  ] 

8.  That  a  parol  promise  by  the  seller 
of  the  lot  to  pay  for  the  materials 
furnished  to  the  purchaser,  was 
within  the  statute  of  frauds,  and 
void.  id 

4.  That  a  parol  promise  by  the  seller 
to  accept  a  bill  drawn  On  him  by 
the  purchaser  for  such  materials, 
was  also  void.  id 


MORTGAGE. 
[  Presumption  of  Payment.  J 

1.  No  presumption,  flrom  lapse  of  time, 
of  the  payment  of  a  mortgage,  can 
arise  under  our  statutes  within 
twenty  years  after  the  mortgage 
becomes  due.  Ingraham  v.  Bald- 
win, 46 

[  Insanity  of  Mortgagor.  ] 

2.  A  mortgage  executed  by  a  lunatic 
is  voidable  only,  not  void ;  and  no 
person  except  one  claiming  an  in- 
terest under  the  mortgagor  can  set 
up  his  insanity  as  a  defence  against 
a  title  derived  through  the  mort- 

'     gage.  id 

See  Bower,  2.  8. 
Foreclosure. 
Husband  and  Wife,  4. 


MUNICIPAL  C0P0B1TI0NS. 

See  Corporations,  1, 2, 7,  8,  9, 1Q 

N. 


NEGLIGENCE. 

See  Corporations,  7,  8,  9,  10. 
Principal  and  Agent. 


OFFICE  AND  OFFICEE. 
See  Sheriff. 

OPINIONS. 
See  Evidence,  7,  8,  9. 

P. 

PAROL  EVIDENCE. 

See  Bills  of  Lading,  1,  2,  3. 
Deed,  1. 

PARTIES. 

See  Dower,  1,  2. 
Evidence,  1  to  6. 
Foreclosure,  1. 
Trustee,  8. 

PATENTS. 
See  Royal  Patents. 

PAYMENT. 

See  Bills  of  Exchange  and  Pro* 
missory  Notes,  4,  6. 
Mortgage,  1. 

PENALTY. 
See  Damages,  2,  3,  4. 


622  INDEX. 

PLANE  ROAD  COMPANIES. 

[  Extent  of  Franchise*.  ] 

1  Legislative  acts  granting  franchisee 
to  corporations  are  to  be  construed 
strictly  according  to  their  terms; 
and  the  grantees  in  such  acts  take 
nothing  by  implication,  either  as 
against  the  power  making  the  grant, 
or  against  other  corporations  or 
individuals.  Auburn  and  Cato 
Plank  Road  Co.  v.  Douglas,     444 


2.  The  acts  authorizing  the  formation 
of  plank  road  companies,  giro  to 
such  companies  no  interest  or  ease- 
ment in  or  upon  the  lands  adjoining 
their  road,  and  no  right  to  restrict 
the  use  which  the  proprietor  of 
such  lands  may  make  of  his  own 
premises.  id 

8.  The  owner  of  land  may  put  it  to 
any  use  which  does  not  infringe 
some  fixed  legal  right  of  another; 
loss  or  damage  to  one  person,  aris- 
ing from  the  use  made  by  another 
of  his  own  property,  being  damnum 
absque  injuria,  unless  the  former 
has  previously  acquired  some  legal 
right  to  restrict  the  use  which  the 
latter  shall  make  of  such  property. 

id 

4.  Where  no  such  right  of  restriction 
exists,  it  is  immaterial  what  may 
be  the  motives  of  the  proprietor 
for  dealing  with  his  own  property 
in  a  particular  way.  id 


PLEADING. 

[Tender.] 

Evidence  of  the  waiver  of  a  tender 
by  the  opposite  party  is  competent, 
and  sufficient  to  support  the  aver- 
ment of  a  tender.  Holmes  v. 
Holmes,  625 

&0  evidence,  6. 

Landlord  and  Tenant,  8,  9. 


POWERS. 
See  Will,  2,  8. 


PRACTICE. 

^Corporations,  6. 
Costs. 

Dower,  2,  8. 
Ejectment,  1,  2. 
Estoppel,  1,  2. 
Evidence. 

Exceptions,  1  to  4. 
Execution,  1,  2. 
Injunction,  1  to  9. 
Judgment,  1  to  6. 
Jury. 


PRINCIPAL  AND  AGENT. 


[  Liability  of  Agent  for  Negligence 
in  Procuring  Acceptance  of  BUL  ] 

1.  Where  the  holder  of  a  bffl  of  ex- 
change transmits  it  to  his  agent  for 
presentment  to  the  drawee,  such 
agent  has  no  right  to  receive  any- 
thing short  of  an  explicit  and  une- 
quivocal acceptance,  without  giving 
notice  to  the  holder,  as  in  case  of 
non-acceptance;  and  hp  will  be 
liable  for  any  loss  the  bolder  may 
sustain  in  consequence  of  his  neglect 
so  to  do.  Walker  v.  Bank  of  the 
State  of  New -York,  562 

2.  The  rulo  which  holds  an  agent  to  m 
be  bound  by  the  terms  of  the  con- ' 
tract,  where  he  fails  to  bind  bis 
principal,  is  confined  to  cases  where 
such  failure  arises  from  a  want  of 
authority  in  fact  to  make  the  con- 
tract. %d 

8.  Where,  therefore,  a  draft  drawn  by 
the  "Empire  Mills"  upon  "B.C. 
H.,  Esq.,  New- York,"  was  forward- 
ed to  a  bank  for  presentment,  and 
the  drawee  wrote  across  the  face  of 
the  draft  "  Accepted :  Empire  Mills, 
by  E.  C.  H.,  Treas.,''  it  was  Held, 
that  such  acceptance  bound  neither 
the  drawee  nor  the  "  Empire  Mill* ;" 
and  that  the  bank  having  omitted 
to  protest  the  bill  was  liable  to  the 
holder,  upon  the  insolvency  of  the 
drawer  and  indorsers,  for  the 
amount  of  the  bQL  id  * 

See  Bills  op  Exchange  and  Promjs- 
•     sort  Notes,  7,  8. 
Husband  and  Wife,  1,  2,  8. 
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PRINCIPAL  AND  SUEBTY. 

[Eights  of  Surety  after  Judgment. ] 
• 

The  relation  and  rights  of  a  surety  are 
•protected  by  law  as  well  after  as 
before  judgment.  Per  Ruggles, 
Ch.  J.    La  Forge  v.  Herter,     241 

See  Trustee,  2  to  6. 


PROMISSORY  NOTES. 

See  Bills  of  Exchange  and  Promis- 
sory Notes. 


PROTEST. 

See  Bills  op  Exchange  and  Promis- 
sory Notes,  1,  2,  3. 


Q. 

QUIT-RENT. 
See  Royal  Patents,  6. 

R. 

RAILROAD. 
See  Corporations,  8  to  6. 

RECEIVER. 
[Title  vests  tn,  without  Assignment.  ] 

1.  A  receiver  appointed  by  a  judge  in 
proceedings  supplementary  to  exe- 
cution, obtains  title  to  the  property 
of  the  judgment  debtor  by  force  of 
his  appointment,  when  perfected, 
without  the  execution  of  an  assign- 
ment by  the  debtor.  Porter  v. 
Williams,  142 

2.  Such  property  may  be  sold  by  the 
receiver,  under  the  direction  of  the 
court,  and  the  proceeds  applied  in 
satisfaction  of  the  debts  of  the 
fraudulent  assignor.  id 


[May  set  aside  Fraudulent  Assign* 
ment.  ] 

8.  Such  receiver  does  not  stand  mere- 
ly in  the  place  of  the  debtor,  but 
represents  the  creditors,  and  may 
therefore  maintain  an  action  to  set 
aside  an  assignment  of  real  and 
personal  property  made  by  the 
debtor  in  fraud  of  his  creditors. 

id 


RENT. 
See  Landlord  and  Tenant. 

ROYAL  PATENTS. 
[Manorial  Privileges.) 

1.  Royal  letters  patent  granting  lands 
in  the  province  of  New-York,  are 
not  void  by  reason  of  their  confer- 
ring manorial  privileges  and  fran- 
chises upon  the  patentees.  People 
v.  Van  Rensselaer  t  291 

2.  The  statute  of  quia  emptor es, 
prohibiting  subinfeudations,  being 
made  for  the  benefit  of  the  superior 
lords,  the  king  is  not  restrained 
thereby  from  authorizing  his  own 
tenant  to  grant  lands  to  be  holden 
of  the  tenant,  since  one  may  waive 
an  advantage  secured  to  himself,  id 

8.  Such  grant  of  manorial  privileges, 
if  it  were  unauthorized,  would  not 
avoid  the  grant  of  lands  in  the  same 
letters  patent.  id 

[  Confirmation  of  Patents.  ] 

4.  Such  letters  patent,  issued  in  1686, 
even  if  void  by  reason  of  such  un- 
authorized grant,  are  confirmed  and 
made  valid  by  the  colonial  act  of 
May,  1691.  id 

[  Commutation  of  Quit-rents.  ] 

5.  The  act  of  1801  ( 1,  K.  #  B.,  606, 6, 
§4),  authorizing  the  commutation 
of  quit-rents  due  to  the  state,  is 
applicable  where  the  rent  was  re- 
served payable  in  wheat,  as  well  as 
In  money.  id 

See  Statute  op  Limitations,  6,  6,  7 
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SHERIFF. 
[  Joint  Liability  with  Deputy.  ] 

1.  Where  a  sheriff  is  liable  for  the 
trespass  or  misfeasance  of  his 
deputy,  both  may  be  sued  jointly 
for  such  wrongful  act.  Waterbwry 
v.  WesterveU,  6^ 

2.  When,  therefore,  a  deputy  levied 
upon  and  took  property  in  the  hands 
of  a  vendee  to  whom  it  had  been 
transferred  by  the  judgment  debtor 
in  fraud  o&  his  creditors,  and  sold 
enough  to»  pay  the  execution, 
leaving  a  considerable  surplus,  of 
which  a  portion  was  returned  to  the 
vendee  in  a  damaged  state,  and 
another  portion  was  not  returned 
at  all,  and  the  sheriff  had  ratified 
all  the  acts  of  his  deputy  in  the 
matter;  Held,  that  the  sheriff  and 
deputy  were  jointly  liable  in  an 
action  by  the  vendee,  for  the  goods 
not  returned,  and  for  the  injury  to 
those  which  were  damaged.         id 

See  Evidence,  4, 5. 
Execution,  1,  2, 


BHIP8. 

[  Power  of  Master,  ] 

The  master  of  a  vessel,  as  general 
agent  for  the  owners,  has  authority, 
in  a  home  port,  to  bind  them  by 
his  contract  for  necessary  repairs  to 
the  vessel,  unless  his  power  has 
been  in  some  way  suspended  or  re- 
stricted, and  notice  of  such  suspen- 
sion or  restriction  is  brought  home 
to  the  creditor.  Provost  v.  Patchin, 
286 

See  Bills  op  Lading. 


STATUTE  OF  FRAUDS. 
See  Mechanics'  Lien,  8, 4. 


STATUTE  OF  LIMITATIONS. 
[  Conditional Promise.  ] 

1.  A  statement  by  a  person  against 
whom  a  debt  existed,  but  which 
was  barred  by  the  statute  of  limita- 
tions and  an  insolvent's  discharge, 
that  he  felt  in  honor  bound  to  pay 
the  debt,  and  would  pay  it,  and  at 
the  end  of  one  year,  if  successful  in 
business,  he  would  commence  pay- 
ing it,  is  a  conditional  promise  to 
pay  the  debt,  and  performance  of 
the  condition  must  be  shown,  to 
authorize  a  recovery  on  such  prom- 
ise.    Wakeman  v.  Sherman,       85 

2.  Evidence  of  ability  on  the  part  of 
the  debtor  to  pay,  not  having  refer- 
ence to  the  year's  business  referred 
to  in  the  promise,  is  neither  suf- 
ficient nor  competent  to  show  the 
condition  performed.  id 

[  Promise  to  a  Stranger.  ] 

8.  A  promise  not  made  to  the  creditor, 
nor  to  any  one  acting  in  his  behalf, 
is  not  sufficient  to  revive  a  debt  so 
barred.  id 

[  Adverse  Possession,  ] 

4.  Twenty-five  years1  occupancy  is 
required  to  bar  a  right  of  entry, 
where  the  adverse  possession  com- 
menced prior  to  the  adoption  of  the 
Revised  Statutes.    Clark  v.  Baird, 

188 

5.  The  statutes  of  limitations  of  1788 
and  1801  may  operate  as  a  bar  to 
an  action  by  the  people  to  recover 
the  possession  of  lands  claimed 
under  letters  patent  issued  in  1685 
and  1704.  People  v.  Van  Rensse- 
laer, 291 

6.  Where  the  premises  in  question  in 
such  action  were  an  unoccupied 
portion  of  the  manorial  grant,  and 
the  defendants  had  regularly  paid 
taxes  therefor,  and  quit-rents  to  the 
state  until  commuted  in  accordance 
with  the  statute,  and  had  main- 
tained men  to  protect  the  timber 
from  trespassers,  such  possession 
was  held  to  be  sufficient  to  give 
effect  to  the  bar  of  the  statute  as  to 

*  that  part.  #  id 
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7.  To  an  action  by  the  people  for  the 
repeal  of  royal  letters  patent  dated 
in  1787,  granting  land  in  the  prov- 
ince of  New- York,  on  the  ground 
that  the  patent  was  obtained  by 
fraud  discovered  since  the  issuing 
thereof,  and  also  on  the  ground  of 
breach  of  conditions  by  the  grantees, 
the  statute  of  limitations  of  1788, 
ch.  43,  refinacted  in  the  revision  of 
1801,  ch.  189,  is  applicable.  Peo- 
ple v.  Clarke,  849 

8.  In  such  an  action  the  defendant  is 
entitled  to  costs  if  he  prevails;  and 
an  extra  allowance  may  be  made 
on  sufficient  facts  shown.  id 

[  Pleaded by  Executor.] 

9.  An  executor  cited  to  account  be- 
fore a  surrogate,  may  avail  himself 
of  the  statute  of  limitations  in  bar 
of  any  claim  presented  against  the 
estate,  in  the  same  manner  as  in  a 
suit  at  law  or  in  equity  upon  such 

•   claim.    Martin  v.  Qage,  898 

10.  A  devise  of  real  estate  to  an 
executor  for  the  payment  of  debts 
generally,  not  specifying  particular 
debts,  or  a  power  in  trust  given  to 
an  executor  for  that  purpose,  does 
not  prevent  the  running  of  the  sta- 
tute of  limitations  against  debts 
which  were  due  prior  to  the  decease 
of  the  testator.  id 

11.  The  presumption  of  payment 
arising  under  the  statute  of  limita- 
tions, from  the  lapse  of  time,  is  not 
that  the  paymont  was  made  at  the 
expiration  of  the  time  fixed  by  the 
statute  as  a  bar,  but  at  some  prior 
indefinite  time,  or  when  the  obliga- 
tion became  due.  id 

See  Deed,  2. 

Mortgage,  1. 
Watercourses,  2. 


STOCK-JOBBING. 
See  Illegal  Contracts,  1,  2. 

STREETS. 
See  Corporations,  1,  2,  7,  8,  9,  10. 

Sbl.— Vol.  V.  79 


SUMMARY  PROCEEDINGS. 
See  Landlord  and  Tenant,  5  to  12. 

SUPERIOR  COURT  OF  NEW-YORK. 
See  Injunction,  1. 


SUPPLEMENTARY  PROCEED- 
INGS. ,( 

See  Receiver. 


SURETY. 
See  Principal  and  Surety, 

SURROGATE. 
See  Statute  of  Limitations,  9, 10, 11. 

T. 

TENDER. 
See  Pleading. 

TRESPASS. 
See  Sheriff. 

TRUSTEE. 

[  Power  of  Court  to  Remove  and  Sub- 
stitute.] 

1.  The  late  court  of  chancery  had 
power  by  its  general  authority,  in- 
dependent of  any  special  statute, 
to  remove  a  trustee  on  good  cause 
shown,  and  to  substitute  another  in 
his  stead.    People  v.  Norton,     176 

[Liability  of  Surety  of  Substituted 
Trustee.] 

2.  Whether  men  removal  and  ap- 
pointment. :nade  upon  petition, 
without  bill,  was  regular  or  not, 
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the  surety  of  the  substituted  trus- 
tee can  make  no  objection  on  that 
ground,  in  a  suit  upon  the  bond 
given  to  secure  the  faithful  execu- 
tion of  the  trust.  id 

8.  Neither  can  the  surety  object,  in 
such  an  action,  that  some  of  the 
persons  interested  in  the  trust  estate 
were  not  parties  in  the  proceed- 
ings for  the  appointment  of  a  new 
trustee.  id 

4.  The  trustee  having  obtained  the 
trust  estate,  by  virtue  of  the  ap- 
pointment, neither  he  nor  his  surety 
can  avoid  accounting  for  it  by  rea- 
son of  any  irregularity  in  the  pro- 
ceedings, id 

6.  Where  a  bond  of  a  trustee  and  his 
surety  was  given  to  "  the  people  of 
the  State  of  New-York,"  for  the 
benefit  of  those  interested  in  the 
trust  estate,  an  action  on  the  bond 
was  properly  brought  in  the  name 
of  the  people,  they  being  "  trustees 
of  an  express  trust,"  within  the 
meaning  of  §  118  of  the  Code  of 
Procedure.  id 

6.  Where  the  trust  estate  consisted 
of  a  house  and  lot,  subject  to  the 
lien  of  a  mortgage,  and  the  trustee, 
for  his  own  convenience,  and  not 
for  the  advantage  of  the  estate, 
sold  the  property  subject  to  the 
mortgage  for  less  than  its  value, 
and  the  property  on  a  foreclosure 
sold  for  less  than  the  sum  due  on 
the  mortgage;  it  was  Held,  that 
the  surety  of  the  trustee,  after  the 
death  of  the  latter,  was  liable  on 
his  bond  for  the  surplus  value  of 
the  property  at  the  time  of  the 
trustee's  sale,  beyond  the  amount 
of  the  incumbrance,  together  with 
interest  on  such  surplus.  .  id 


TRUSTS. 

[  Void,  as  Suspending  the  Powsr  of 
Alienation  beyond  two  Hoes.] 

1.  Where  a  testator,  who  died  leaving 
a  wife,  children  and  grandchildren, 
devised  his  real  estate  to  his  wife 
and  two  other  persons,  in  trust,  to 
receive  the  net  income  thereof  and 


apply  it  to  the  use  of  his  wife 
during  her  life  or  widowhood,  at 
her  death  or  marriage  to  divide  the 
same  into  as  many  shares  as  he 
should  leave  children  surviving 
him,  the  net  income  of  one  share 
to  be  received  by  each  child  during 
his  or  her  life,  and  afterwards  by 
his  or  her  wife  or  husband  during  life 
or  until  marriage,  and  the  fee  of 
each  share  to  vest  absolutely  in  the 
children  of  each  child,  if  any,  and 
if  none,  then  in  the  right  heirs  of 
the  testator;  Held,  that  the  entire 
devise  was  void,  as  it  suspended 
the  absolute  power  of  alienation 
beyond  the  continuance  of  two  lives 
in  being  at  the  time  when  the  de- 
vise was  to  take  effect.  Amorg  v. 
Lord,  408 

2.  By  such  devise  the  widow  and 
children  of  the  testator  and  their 
surviving  wives  and  husbands  did 
not  take  successive  legal  estates,  in 
which  case  the  two  first  would  be 
valid  and  the  others  void,  but  mere 
equities,  all  dependent  upon  the 
trust,  which  being  void,  the  equita- 
ble interests  all  failed.  id 

8.  The  absolute  power  of  alienation 
was  suspended,  notwithstanding  a 
qualified  power  was  given  to  the 
trustees  to  lease  the  estate  for  terms 
not  exceeding  ten  years,  and  to  sell 
such  portions  thereof  as  might  bo 
necessary  to  discharge  liens  and 
pay  for  improvements  upon  the 
residue.  id 

See  Died,  8,  4. 

u. 

USES. 
See  Died,  8,  4. 

USURY. 

[Right  of  Lender  to  prove  Usury.  \ 

6.  The  usurer  is  not  allowed  to  show 
that  an  obligation,  which  he  has 
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taken  in  satisfaction  of  a  prior  de- 
mand, .is  usurious  and  therefore 
void,  in  order  to  avoid  the  effect  of 
such  obligation  as  a  satisfaction  of 
the  prior  demand. .  La  Forge  v. 
Herter,  241 

See  Assignment,  1,  2,  8. 


V. 


VENDOR  AND  PURCHASER. 

[Sale  on  Execution  against   Pur- 
chaser.) 

1.  A  sale  of  lands,  on  execution 
against  the  grantee  (by  quit-claim 
deed )  of  one  who  was  in  possession 
under  a  contract  of  purchase,  does 
not  give  to  the  purchaser  any  in- 
terest in  the  lands ;  such  sale  being 
prohibited  by  statute.  (IR.8.,  744, 
§  4.)    Sage  v.  Cartwright,         49 

2.  One  holding  a  contract  from  the 
surveyor-general  for  the  purchase 
of  a  lot  of  land,  on  which  he  had 
paid  a  fourth  part  of  the  purchase 
money,  conveyed  by  quit-claim 
deed  three  acres  of  land  to  J.  C, 
and  by  a  similar  deed  and  an  as- 
signment of  the  contract,  conveyed 
the  residue  of  the  lot  to  the  defen- 
dant ;  both  grantees  having  notice 
of  the  extent  of  the  grantor's  in- 
terest, and  of  each  other's  pur- 
chase, and  the  defendant  giving 
the  grantor  his  bond  for  the  pay- 
ment of  the  balance  due  on  the 
state  contract.  This  balance  was 
paid  by  the  defendant,  and  a  patent 
obtained  from  the  state  for  aU  the 
land  described  in  the  contract.  The 
plaintiff  came  into  possession  of  the 
three  acres  under  a  sheriff's  sale 
on  execution  against  J.  C,  and  de- 
fendant brought  ejectment  against 
him  to  recover  possession  of  the 
three  acres.  A  bill  filed  to  restrain 
the  prosecution  of  that  action  and 
to  obtain  a  conveyance  of  the  three 
acres  of  which  the  defendant  had 
fraudulently  (as  was  alleged)  ob- 
tained the  legal  title,  was  dismissed, 
on  the  ground  that  the  conveyance 
to  J.  C.  could  have  no  greater  effect 
than  to  give  to  the  latter  the  equi- 


table interest  of  the  grantor  in  the 
three  acres  by  virtue  of  his  con- 
tract ;  and  that  as  such  an  interest 
could  not  be  sold  on  execution,  the 
plaintiff  acquired  by  his  purchase 
neither  a  legal  nor  an  equitable 
title.  id 

[Implied  Warranty  of  TtiU. ) 

8.  In  every  contract  for  the  sale  of 
lands  there  is  an  implied  warranty 
on  the  part  of  the  vendor  that  he 
has  a  good  title  to  that  which  he 
assumes  to  sell,  unless  such  war- 
ranty is  expressly  excluded  by  the 
terms  of  the  contract.  BurweU  v. 
Jackson,  586 

4.  Such  implied  warranty  exists  so 
long  as  the  contract  remains  execu- 
tory ;  and  it  is  only  upon  the  exe- 
cution of  the  contract  by  a  deed 
or  conveyance  that  the  law  throws 
upon  the  purchaser  the  responsi- 
bility of  caring  for  his  own  protec- 
tion by  suitable  express  covenants. 

id 

5.  A  covenant,  therefore,  by  the  ven- 
dors, that  they  would  execute  to 
the  purchaser  on  a  certain  day  "  a 
good  and  sufficient  deed  of  convey- 
ance" of  a  certain  lot  of  land,  was 
held  to  bind  the  vendors  to  convey 
a  good  title  to  the  purchaser ;  and 
the  title  of  the  vendors  having 
been  extinguished  before  convey- 

y  ance  by  sale  under  a  mortgage, 
although  the  mortgage  existed  and 
was  upon  record  at  the  time  of 
making  the  contract,  it  was  Held, 
that  the  purchaser  had  a  right  to 
treat  the  contract  as  rescinded, 
without  demanding  a  conveyance; 
and  that  this  failure  of  the  ven- 
dors' title  was  a  good  defence  to  an 
action  brought  to  enforce  payment 
of  a  judgment  obtained  upon  a  note 
given  in  part  payment  of  the  first 
instalment  of  the  purchase  money ; 
such  judgment  having  been  ren- 
dered before  the  extinguishment  of 
the  vendors'  title  by  the  sale  under 
the  mortgage,  and  consequently  at 
a  time  when  the  purchaser  had  no 
valid  defence.  id 

See  Fraud,  1,  8. 

Fraudulent  Convbyan:es. 
Will,  8. 
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WAITER. 

See  Pleading. 

WARRANTY. 
See  Vendor  and  Purchaser,  8, 4,  5. 

WATER  COURSES. 
[  Construction  of  Grant.  ] 

1.  A  reservation,  in  a  grant  of  a  water 
privilege,  of  so  much  water  "  as  is 
necessary  for  the  use  of  a  forge 
and  two  blacksmith's  bellows/1 
does  not  limit  the  use  of  the  water 
reserved  to  the  sole  object  speci- 
fied ;  and  such  reference  to  a  cer- 
tain object  will  be  regarded  as  a 
measure  of  the  quantity,  and  not 
as  a  restriction  of  the  use  of  the 
water.    Olmsted  v.  Loomis,       428 

[  Twenty  years  Use. ) 

2.  An  assertion  and  exercise  for  more 
than  twenty  years  by  the  grantor 
and  his  successors,  with  the  assent* 
of  the  grantees  and  their  successors, 
of  the  right  to  use  the  water  re- 
served for  other  purposes  than 
those  specified,  is  sufficient  to  es- 
tablish the  right  so  to  use  it.        id 

[  Equity  Jurisdiction. ) 

8.  The  recent  diversion  by  the  gran- 
tees, of  part  of  the  water  so  re- 
served, from  a  paper  mill  which 
had  been  for  many  years  standing 
on  the  site  of  the  forge,  furnishes 
a  proper  case  for  the  exercise  of 
equity  jurisdiction.  .  id 

4.  To  entitle  the  plaintiff  to  equitable 
relief  in  such  a  case,  it  is  not  ne- 
cessary for  him  first- to  establish  a 
right  at  law.  id  J 


WILL. 

[  Construction  of  Devises.  ] 

1.  Where  a  testator,  who  had  made 
in  his  will  certain  gifts  of  real  and 
personal  estate  to  the  plaintiff,  of 
which  some  were  legacies  and  de- 
vises absolutely  and  in  fee  simple; 
some  in  remainder  after  the  death 
of  her  mother,  brothers  and  sisters, 
and  others  to  her  for  life,  and  then 
to  her  surviving  issue,  afterwards 
executed  a  codicil,  by  the  first 
clause  of  which  he  took  from  the 
plaintiff  all  such  interests  in  land 
as  were  in  the  will  given  to  her  on 
his  decease,  giving  one-half  thereof 
to  his  executors  in  trust  to  receive 
the  rents,  issues  and  profits  for  the 
life  of  the  plaintiff  and  for  her  use ; 
and  by  the  second  clause  be  took 
from  the  plaintiff  all  estates  and 
interests,  both  in  real  and  personal 
property,  to  which  she  would  have 
been  entitled  under  the  will  after 
the  death  of  her  mother,  brothers 
and  sisters,  and  gave  them  to 
others;  it  was  Held,  that  the  first 
clause  of  the  codioil  was  limited  in 
its  operation  to  devises  which,  by 
the  provisions  of  the  will,  would 
have  taken  effect  in  possession  at 
the  testator's  death,  and  did  not 
embrace  future  estates,  though 
they  were  vested  remainders  at  the 
time  of  the  will  taking  effect.  That 
the  second  clause  embraced  estates 
and  Interests  in  real  and  personal 
property,  which  bad  been  given  to 
the  plaintiff  by  the  will,  to  take 
effect  in  possession  at  the  death  of 
her   mother,  brothers   or   sisien>, 

•  though  they  might  be  of  that  class 
of  gifts  which  were  vested  in  in- 
terest at  the  death  of  the  testa' or. 
Kane  v.  Aster's  ExWs%  1 13 

[  Execution  of  Power.  ] 

2.  Where,  by  another  clause  in  such 
codicil,  the  testator  gave  to  the 
plaintiff '8  mother  a  power  to  ap- 
point and  give  to  tho  plaintiff  and 
her  issue  one-half  in  value  of  the 
estates  taken  by  the  codicil  from 
the  plaintiff  and  given  to  others, 
and  where  plaintiff's  mother  had 
executed  such  power  by  appointing 
in  genera]  terras  to  the  plaintiff  and 
her  issue  all  "  such  part  of  the  real 
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and  personal  estate"  as  she  was 
authorized  by  the  codicil  to  ap- 
point; it  was  Heid,  that  such  deed 
of  appointment  did  not  create  future 
estates  in  favor  of  the  issue  of  the 
plaintiff  in  property  which  by  the 
primary  gifts  had  been  bequeathed 
or  devised  in  fee  to  the  plaintiff; 
but  that  in  that  class  of  gifts,  the 
plaintiff  took  the  same  estates  in 
the  shares  conveyed  by  the  power, 
which  she  would  have  taken  under 
the  primary  devise.  id 

[  Construction  of  Power.  ] 

8.  Apower  of  sale  contained  in  a  win 
authorizing  executors  to  sell  all  the 
testator's  "fast  estate,"  does  not 


embrace  lands  which  have  been 
sold  by  contract  by  the  testator, 
the  purchase  money  being  unpaid, 
and  the  title  still  remaining  in  him. 
The  interest  remaining  in  the  ven- 
dor in  such  case  is  a  right  to  the 
money  due  on  the  contract,  which 
is  not  real  but  personal  estate. 
Lewis  v.  Smith,  602 

See  Dower,  1. 

Statute  op  Limitations,  10. 
Trusts. 


WITNESa 
See  Evidence,  1  to  & 
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